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EXTRACT    FROM     BY-LAWS 

Section  9.  No  book  shall,  at  any  time,  be  taken  from 
the  Library  Room  to  any  other  place  than  to  some  court 
room  of  a  Court  of  Record,  State  or  Federal,  in  the  City 
of  San  Francisco,  or  to  the  Chambers  of  a  Judge  of  such 
Court  of  Record,  and  then  only  upon  the  accountable 
receiiit  of  some  person  entitled  to  the  use  of  the  Library. 
Every  such  book  so  taken  from  the  Library,  shall  be 
returned  on  the  same  day,  and  in  default  of  such  return 
the  party  taking  the  same  shall  be  suspended  from  all 
use  and  iirivileges  of  the  Library  until  the  return  of  the 
book  or  full  compensation  is  made  therefor  to  the  satis- 
faction of  the  Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down, 
or  be  marked,  dog-eared,  or  otherwise  soiled,  defaced  or 
injured.  Any  party  violating  this  provision,  shall  be 
liable  to  pay  a  sum  not  exceeding  the  value  of  the  book, 
or  to  replace  the  volume  by  a  new  one,  at  the  discretion 
of  the  Trustees  or  Executive  Committee,  and  shall  be 
liable  to  be  suspended  from  all  use  of  the  Library  till 
any  order  of  the  Trustees  or  Executive  Committee  in 
the  premises  shall  be  fully  complied  with  to  the  satisfac- 
tion  of  such    Trustees   or   Executive   Committee. 
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Names  and  Addresses  of  Attorneys  of  Record. 
R.  F.  ROTH,  Fairbanks,  Alaska. 

Attorney    for    Plaintiff  and  Defendant  in 
Error. 
BION  A.  DODGE,  Fairbanks,  Alaska. 

Attorney  for  Defendant   and  Plaintiff  in 
Error. 
T.  A.  MARQUAM,  Fairbanks,  Alaska, 

Attorney   for   Defendant   and  Plaintiff  in 
Error.     [1*] 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

W.  H.  WOOLDRIDGE, 

Plaintiff'  in  Error, 
vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Stipulation. 
It  is  hereby  stipulated  and  consented  by  and  be- 
tween the  attorneys  for  the  parties  to  the  above-en- 
titled cause,  that  in  the  printed  record  of  said  cause, 
that  after  the  title  has  been  once  printed,  the  title 
and  caption  of  all  succeeding  papers  in  said  printed 
record  be  omitted,  and  the  word  ''Title"  substi- 
tuted therefor;  and  also  after  the  endorsements  and 
file-marks  on  the  indictment,  bill  of  exceptions  and 
record  in  said  cause  has  been  once  printed,  the  en- 
dorsements and  unnecessary  file-marks  on  all  other 

*Page-number  appearing  at  foot  of  page  of   original  certified  Keconi. 
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[)apers  in  said  bill  of  exceptions  and  record  be 
omitted,  and  the  word  ''Indorsements"  substituted 
therefor. 

Dated,  June  24, 1916. 

R.  F.  ROTH, 
United  States  District  Attorney  for  Fourth  Division, 
Territory  of  Alaska,  Attorney  for  Defendant  in 
Error. 

BION  A.  DOD&E, 
T.  A.  MARQUAM, 
Attorneys  for  Plaintiff  in  Error. 

[Endorsed] :  No.  2839.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  W.  H. 
Wooldridge,  Plaintiff  in  Error,  vs.  United  States  of 
America,  Defendant  in  Error.  Stipulation.  Filed 
Sep.  1,  1916.     F.  D.  Monckton,  Clerk. 


In  the  District  Court  for  the  Territory  of  Alaska, 

Fourth  Division. 

No.  708— CR. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

W.  H.  WOOLDRIDGE, 

Defendant. 

Praecipt  for  Transcript. 
To  the  Clerk  of  the  Above-entitled  Court: 

You  will  please  prepare  transcript  of  the  record 
in  this  cause  to  be  filed  in  the  office  of  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  at  San  Francisco,  California,  under  the  ap- 
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peal  heretofore  perfected  to  said  Court,  and  include 
in  said  transcript  the  following  pleadings,  proceed- 
ings, and  papers  on  file  in  your  office,  to  wit: 

1.  Indictment; 

2.  Arraignment  (Journal); 
a.     Plea  (     do     ); 

4.  Bill  of  Exceptions  complete,  including  instruc- 

tions and  proposed  instructions; 

5.  Verdict; 

6.  Motion  for  New  Trial; 

7.  Motion  in  Arrest  of  Judgment; 

8.  Orders  denying  each  of  last  above; 

9.  Order  extending  time  to  prepare,  present  and 

settle  Bill  of  Exceptions; 

10.  Judgment  and  Sentence; 

11.  Petition  for  Writ  of  Error  and  Supersedeas  and 

allowance ; 

12.  Assignment  of  Errors; 

13.  Order  Allowing  Writ   of  Error   and    Fixing 

Amount  of  Bond; 

14.  Bond; 

15.  Order  to  U.  S.  Marshal; 

16.  Writ  of  Error; 

17.  Citation;     [2] 

18.  Order  enlarging  and  extending  time  of  return 

of  Writ  of  Error  and  to   file  transcript  of 
record; 

19.  All  journal  entries  and  orders. 

20.  Praecipe. 

Said  transcript  to  be  prepared  as  required  by  law 
and  the  rules  of  this  court  and  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
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to  1)0  filed  in  the  office  of  the  clerk  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  on  or  before  the 
first  day  of  September,  1916,  pursuant  to  the  order 
of  this  court  enlarging  and  extending  said  time. 

Dated  tliis  27th  day  of  May,  1916,  at  Fairbanks, 
Alaska. 

T.  A.  MARQUAM, 
BION  A.  DODGTE, 
Attorneys  for  Defendant. 

[Endorsed] :  No.  708-Cr.  In  the  District  Court, 
Territory  of  Alaska,  Fourth  Division.  United 
States  of  America  vs.  W.  H.  Wooldridge.  Praecipe. 
Filed  in  the  District  Court,  Territory  of  Alaska,  4th 
Div.  May  27,  1916.  J.  E.  Clark,  Clerk.  By  L.  F. 
Protzman,  Deputy.     [3] 


[Title.] 

Indictment. 
COUNT  I. 

W.  H.  WOOLDRIDGE  is  accused  by  the  Grand 
Jury  of  the  Territory  of  Alaska,  Fourth  Judicial 
Division,  convened  at  Fairbanks  for  the  regular 
February,  1916,  Term  of  the  District  Court  by  this 
indictment  of  the  crime  of  rape,  committed  as  fol- 
lows, to  wit: 

That  the  said  W.  H.  Wooldridge,  on  the  twenty- 
third  day  of  December,  one  thousand  nine  hundred 
and  fourteen,  at  Fairbanks,  Fairbanks  Precinct, 
Fourth  Judicial  Division,  Territory  of  Alaska,  and 
within  the  jurisdiction  of  this  court,  did  then  and 
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there  wilfully,  unlawfully  and  feloniously  carnally 
know  and  abuse  one  Laura  Herington,  a  female 
child  then  under  the  age  of  sixteen  years,  to  wit,  of 
the  age  of  thirteen  years,  he,  the  said  W.  H.  Wool- 
dridge  then  and  there  being  a  male  person  over  the 
age  of  twenty-one  years,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States  of 
America. 

COUNT  II. 

W.  H.  WOOLDRIDGE  is  further  accused  by  the 
Grrand  Jury  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  convened  at  Fairbanks  for  the 
regular  February,  1916,  term  of  the  District  Court 
by  this  indictment  of  the  crime  of  attempt  to  com- 
mit rape,  committed  as  follows,  to  wit: 

That  the  said  W.  H.  Wooldridge,  then  and  there 
being  a  male  person  over  the  age  of  twenty-one  years, 
on  the  fourteenth  day  of  February,  one  thousand 
nine  hundred  and  sixteen,  at  Fairbanks,  Fairbanks 
Precinct,  Fourth  Judicial  Division,  Territory  of 
Alaska,  and  within  the  jurisdiction  of  this  court, 
did  then  and  there,  wilfully,  unlawfully  and  felon- 
iously, attempt  to  unlawfully  and  feloniously  [4] 
carnally  know  and  abuse  one  Laura  Herington,  she 
being  then  and  there  a  female  person  under  the  age 
of  sixteen  years,  to  wit,  of  the  age  of  fourteen  years, 
by  then  and  there  procuring  said  Laura  Herington 
to  consent  to  meet  him,  the  said  W.  H.  Wooldridge, 
at  that  certain  place  in  Fairbanks  know^n  as  J.  P. 
Rose's  Repair  Shop  situate  on  Lacey  Street,  be- 
tween First  and  Second  Avenues,  for  the  purpose  of 
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having  unlawful  and  felonious  sexual  intercourse 
with  him  the  said  W.  H.  Wooldridge,  and  by  meet- 
ing the  said  Laura  Herington  at  said  shop  on  said 
day,  pursuant  to  said  arrangement,  w^ith  the  unlawful 
and  felonious  intent  to  then  and  there  carry  out  said 
arrangement  and  to  carnally  know  and  abuse  said 
Laura  Herington,  but  the  said  W.  H.  Wooldridge 
was  prevented  and  intercepted  in  the  perpetration 
of  said  crime. 

That  the  acts  done  by  him,  the  said  W.  H.  Wool- 
dridge, tended  to  but  failed  to  e&ect  the  commission 
of  the  crime  of  rape,  and  that  by  reason  thereof  the 
said  W.  H.  Wooldridge  did  wilfully,  unlawfully  and 
feloniously  commit  the  crime  of  an  attempt  to  com- 
mit the  crime  of  rape,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States  of 
America. 

Dated  at  Fairbanks  in  the  Division  and  Territory 
aforesaid  this  18th  day  of  February,  1916. 

R.  F.  ROTH, 
United  States  Attorney. 
A  True  Bill. 

J.  P.  NORRIS, 

Foreman. 
The  following  are  the  names  of  the  witnesses  ex- 
amined before  the  Grand  Jury  on  the  finding  of  the 
foregoing  indictment : 

George  Herington,  J.  P.  Rose, 

Mrs.  Geo.  Herington,  Ed  Hall, 

Laura  Herington,  J.  H.  Miller. 
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[Endorsed] :  No.  70S-Cr.  District  Court,  Ter.  of 
Alaska,  Fourth  Division.  The  United  States  of 
America  vs.  W.  H.  Wooldridge.  Indictment. 
Count  I,  Crime  of  Rape.  Count  II,  Crime  of  At- 
tempt to  Commit  Rape.  A  True  Bill.  J.  P.  Norris, 
Foreman  Grand  Jury.  Secret.  Without  Bail. 
Charles  E.  Bunnell,  District  Judge. 

Presented  to  the  Court  by  the  foreman  of  the 
Grand  Jury  in  open  court  in  the  presence  of  the 
Grand  Jury,  and  filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Fourth  Division,  Fairbanks,  Alaska. 
Feby.  19,  1916.  J.  E.  Clark,  Clerk.  By  Sidney 
Stewart,  Deputy.     [5] 


[Title.] 

Minutes  of  Court — February  19, 1916. 
Order  for  Bench  Warrant. 
The  United  States  Grand  Jury  having,  on  this 
19th  day  of  February,  1916,  returned  an  indictment 
against  the  defendant  herein  for  the  crime  charged 
therein,  now,  on  application  of  R.  F.  Roth,  United 
States  Attorney  made  in  open  court, 

IT  IS  ORDERED  that  the  clerk  of  the  court  may 
issue  a  bench  warrant  directed  to  the  United  States 
Marshal  for  the  defendant  named  in  said  secret  in- 
dictment, said  defendant  not  to  be  admitted  to  bail. 

CHARLES  E.  BUNNELL, 

District  Judge.     [6] 
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[Title.] 

Minutes  of  Court — February  19, 1916. 
Order  Assigning  Counsel. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  for  and  in  behalf  of  the  Government; 
came  also  the  defendant  herein  in  the  custody  of  the 
United  States  Marshal,  and  it  appearing  to  the 
Court  that  the  defendant  herein  is  not  represented 
by  counsel,  now,  for  the  purpose  of  arraignment 
only, 

IT  IS  ORDERED  that  B.  A.  Dodge  be,  and  he 
hereby  is,  appointed  as  attorney  for  the  defendant 
herein. 

CHARLES  E.  BUNNELL, 

District  Judge.     [7] 


[Title.] 

Minutes  of  Court — February  19,  1916. 
Arraignment. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney,  for  and  in  behalf  of  the  Government;  came 
also  the  United  States  Marshal,  returning  the  de- 
fendant on  bench  warrant  heretofore  issued  and 
w^ith  defendant's  attorney,  B.  A.  Dodge,  and  the 
said  defendant  being  brought  to  the  bar  of  the  court 
and  being  asked  if  he  is  indicted  by  his  true  name, 
and  answering  that  he  is,  the  said  indictment  was 
read  to  the  defendant  and  a  copy  thereof  delivered 
to  him  and  the  defendant  asking  time  in  which  to 
plead  or  otherwise  move  against  said  indictment,  the 
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time  therefor  was  fixed  by  the  Court  for  10  o'clock 
A.  M.,  Wednesday,  February  23d,  1916,  whereupon, 
defendant  was  remanded  to  the  custody  of  the 
United  States  Marshal. 

CHARLES  E.  BUNNELL, 
District  Judge.     [8] 


[Title.] 

Minutes  of  Courts-February  23, 1916. 

Plea. 

Now,  at  this  time  came  Harry  E.  Pratt  and  Reed 
W.  Heilig,  Assistant  United  States  Attorneys,  for 
and  in  behalf  of  the  Government;  came  also  the  de- 
fendant herein,  in  the  custody  of  the  United  States 
Marshal  and  with  his  attorney  B.  A.  Dodge,  and  the 
defendant,  having  on  a  prior  day  of  this  term  been 
duly  arraigned,  was  asked  by  the  Court  if  he  is  guilty 
or  not  guilty  of  the  crime  charged  against  him  in 
the  indictment,  namely,  first  count,  rape,  second 
count,  attempt  to  commit  rape,  to  each  of  which 
counts,  defendant  says  that  he  is  not  guilty,  and 
therefore  puts  himself  upon  the  country  and  the 
United  States  attorney  for  and  in  behalf  of  the  Gov- 
ernment doth  the  same. 

CHARLES  E.  BUNNELL, 

District  Judge.     [9] 


[Title.] 

Minutes  of  Court — February  24,  1916. 
Order  Setting  Cause  for  Trial. 

Now,  at  this  time,  R.  F.  Roth,  United  States  At- 
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tomey,  Harry  E.  Pratt  and  Reed  W.  Heilig,  As- 
sistant United  States  Attorneys,  appearing  for  and 
in  behalf  of  the  Government;  came  also  the  defend- 
ant in  person  and  in  the  custody  of  the  United  States 
Marshal  and  with  his  attorney  B.  A.  Dodge,  and 

It  is  ordered  that  this  cause  be,  and  the  same  is,, 
hereby  set  for  trial  at  10  o'clock  A.  M.,  Wednesday, 
March  1st,  1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [10] 


[Title.] 

Minutes  of  Court — March  1,  1916. 
Order  Resetting  Cause  for  Trial. 

This  cause  having  previously  been  set  for  trial  on 
March  1st,  1916. 

It  is  ordered  that  the  same  be  hereby  reset  and 
continued  to  follow  trial  of  cause  No.  714-Cr. 

CHARLES  E.  BUNNELL, 

District  Judge.     [11} 


[Title.] 

Minutes  of  Court — ^March  6, 1916. 
Order  Entering  Associate  Counsel. 
Now,  at  this  time,  R.  F.  Roth,  United  States  At- 
torney and  Reed  W.  Heilig,  Assistant  United  States 
Attorney  appearing  in  behalf  of  the  Government,  and 
Bion  A.  Dodge  appearing  in  behalf  of  the  defendant, 
upon  motion  of  counsel  for  the  defendant,  and  there 
being  no  objections. 
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It  is  ordered  that  T.  A.  Marquam  be,  and  he  hereby 
is,  entered  as  associate  counsel  for  defendant  herein. 

CHARLES  E.  BUNNELL, 

District  Judge.     [12] 


[Title.] 

Minutes  of  Court— March  6,  191&— Trial. 

Trial  by  Jury. 

Now,  at  this  time,  R.  F.  Roth,  United  States  At- 
torney and  Reed  W.  Heilig,  Assistant  United  States 
Attorney,  appearing  in  behalf  of  plaintiff ;  came  also 
the  defendant  herein  in  the  custody  of  the  United 
States  Marshal  and  with  his  attorneys  Bion  A.  Dodge 
and  T.  A.  Marquam,  and  this  cause  having  previously 
been  set  for  trial  at  this  time  and  now  both  parties 
announcing  their  readiness  for  trial,  the  following 
proceedings  were  had,  to  wit : 

On  the  Court's  own  motion,  and  there  being  no  ob- 
jections on  the  part  of  the  prosecution  or  defense,  the 
Court  ordered  that  all  persons  of  the  general  public 
not  properly  having  business  before  the  Court  be 
excluded  from  the  courtroom  during  the  trial  of  this 
cause. 

Thereupon,  the  clerk  of  the  court  proceeded  to 
draw  from  the  trial  jury-box,  one  at  a  time,  the  names 
of  the  members  of  the  regular  panel  of  petit  jurors 
and  the  respective  attorneys  proceeded  to  examine 
and  exercise  their  challenges  against  the  jurors  so 
drawn. 

And  it  appearing  to  the  Court  that  during  the  for- 
mation of  the  jury  in  this  cause  and  the  pendency  of 
the  trial  said  jury  should  be  kept  together  in  charge 
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of  sworn  bailiffs,  S.  T.  Kincaid  and  R.  K.  Latimer 
were  each  duly  sworn  as  bailiffs  in  charge  of  said 
jury. 

Hereupon,  the  jury  having  been  duly  admonished 
by  the  Court  were  excused  in  charge  of  their  sworn 
bailiffs  to  report  at  2  o'clock  P.  M. 

CHARLES  E.  BUNNELL, 

District  Judge.     [13] 


[Title.] 

Order  to  Supply  Jurymen  and  Bailiffs  With  Meals 

and  Lodgings. 

Now,  on  this  day,  to  wit,  March  6th,  1916,  it  ap- 
pearing to  the  Court  that  it  is  necessary  that  the  jury, 
now  in  process  of  formation  or  having  under  con- 
sideration the  law  and  the  evidence  as  given  to  them 
on  the  trial  of  the  above-mentioned  cause,  should  be 
kept  together  and  free  from  communication  or  as- 
sociation with  other  persons  and  in  constant  charge  of 
two  officers  of  the  court,  duly  sworn ; 

IT  IS  NOW  THEREFORE  ORDERED  that  the 
said  jury  be  assigned  to  the  custody  of  two  duly  sworn 
bailiffs,  and  that  the  U.  S.  Marshal  for  this  Division 
and  Territory  provide  the  said  jury  and  bailiffs  with 
meals  and  lodgings  at  the  expense  of  the  United 
States,  until  such  time  as  the  jurymen  have  agreed 
upon  their  verdict  or  have  been  discharged  by  the 
Court. 

CHARLES  E.  BUNNELL, 

District  Judge. 
Entered  in  Court  Journal  No.  13,  page  439. 
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[Endorsed]:  No.  708-Cr.  In  the  District  Court 
for  the  Territory  of  Alaska,  Fourth  Division. 
United  States  of  America,  Plaintiff,  vs.  W.  H. 
Wooldridge,  Defendant.  Order  to  Furnish  Jury- 
men and  Bailiffs  with  Meals  and  Lodgings.  Filed 
in  the  District  Court,  Territory  of  Alaska,  4th  Div. 
Mar.  6,  1916.  J.  E.  Clark,  Clerk.  By  Sidney 
Stewart.  Deputy.     [14] 


[Title.] 

Minutes  of  Court— March  16,  191&— Trial. 
Trial  Continued. 

2 :00  P.  M. 

Now^,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government ;  came 
also  the  defendant  in  the  custody  of  the  United  States 
Marshal  and  wdth  his  counsel  Bion  A.  Dodge  and  T. 
A.  Marquam;  came  likewise  the  members  of  the 
regular  panel  of  petit  jurors  and  being  called  and 
each  answering  to  his  name,  said  trial  was  resumed 
and  the  following  proceedings  were  had,  to  wit : 

Counsel  for  the  respective  parties  herein  continued 
to  examine  said  jurors  previously  drawn  and  exercise 
their  challenges  according  to  law\ 

At  3 :37  o'clock  P.  M.,  after  being  duly  admonished 
by  the  Court,  the  jury  retired  in  charge  of  their  sworn 
bailiffs,  and  Court  declared  a  recess  until  3 :50  P.  M. 

3:50  P.  M. 
Thereafter,  at  3:50  P.  M.,  came  the  jury  heretofore 
drawn  in  this  cause  in  charijfe  of  their  sworn  bailiffs ; 
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came  also  the  defendant  in  the  custody  of  the  United 
States  Marshal  and  the  respective  attorneys  and  re- 
spective parties  herein,  and  said  trial  was  resumed : 

Respective  counsel  continued  to  examine  said 
jurors  and  exercise  their  challenges  as  heretofore. 

At  5  :^0  o'clock  P.  M.,  after  being  duly  admonished 
by  the  [15]  Court,  the  jury  retired  in  charge  of 
their  sworn  bailiffs,  to  report  at  10  o'clock  A.  M.,  to- 
morrow, Tuesday,  March  7th,  1916.  The  members  of 
the  regular  panel  of  petit  jurors  not  yet  drawn  in 
said  cause  were  excused  to  report  at  10  o'clock  A.  M., 
Tuesday,  March  7th,  1916 ;  members  excused  for  cause 
to  report  at  10  o'clock  A.  M.,  Wednesday,  March  8th, 
1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [16] 


[Title.] 

Minutes  of  Court— March  7,  191ft— Trial. 

Trial  Continued. 

Now,  at  this  time,  came  R.  P.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney,  in  behalf  of  the  Government ;  came 
also  the  defendant,  in  the  custody  of  the  United 
States  Marshal  and  with  his  attorneys  Bion  A.  Dodge 
and  T.  A.  Marquam;  came  also  the  members  of  the 
regular  panel  of  petit  jurors  excepting  those  pre- 
viously excused  for  cause  in  this  case,  and  the  follow- 
ing proceedings  were  had,  to  wit : 

Respective  counsel  continued  to  examine  the  mem- 
bers of  the  regular  panel  of  petit  jurors  and  exer- 
cise their  challenges  according  to  law. 
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Noon  hour  having  arrived  the  members  of  the  petit 
jury  in  the  box  were  duly  admonished  by  the  Court 
and  excused  in  charge  of  their  sworn  bailiffs  to  re- 
port at  2  0  'clock  P.  M.  Others  of  the  regular  panel 
of  petif  jurors  not  yet  drawn  were  excused  to  report 
at  2  o'clock  P.M. 

2  P.M. 

Now,  at  this  time,  came  E.  P.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney;  came  also  the  defendant  herein  in 
the  custody  of  the  United  States  Marshal  and  with 
his  counsel  Bion  A.  Dodge  and  T.  A.  Marquam ;  came 
also  the  members  of  the  regular  panel  of  petit  jurors 
not  previously  excused  for  cause  and  being  called  and 
each  answering  to  his  name,  the  following  proceed- 
ings were  had,  to  wit :     [17] 

Respective  counsel  continued  to  examine  said  jur- 
ors and  exercise  their  challenges  according  to  law. 

At  3:20  o'clock  P.  M.  the  jury  retired  in  charge  of 
their  sworn  bailiffs,  and  it  appearing  that  the  regular 
panel  of  petit  jurors  will  become  exhausted,  counsel 
for  defendant  presented  a  motion  to  the  Court  sup- 
ported by  the  affidavits  of  W.  H.  Wooldridge,  defend- 
ant herein,  and  R.  R.  Douse,  asking  for  the  appoint- 
ment of  a  special  officer  to  serve  the  special  venire 
herein,  and  after  argument  by  counsel  and  W.  H. 
Wooldridge,  M.  0.  Carlson  and  L.  T.  Erwin  each 
being  duly  sworn  and  testifying  herein,  and  the  Court 
having  considered  said  motion  and  the  matters  pre- 
sented therein,  and  being  fully  advised  in  the  prem- 
ises, 

It  is  ordered  that  said  motion  of  defendant's  be 
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and  the  same  is  hereby  denied. 

At  4  oVloek  P.  M.,  Court  declared  recess  until  4:15 
o'clock  P.M. 

4:15  P.  M. 
Thereafter,  at  4:15  P.  M.,  came  the  members  of 
the  regular  panel  of  petit  jurors  and  it  was  stipula- 
ted by  respective  counsel  that  all  were  present ;  came 
also  the  defendant  in  the  custody  of  the  United  States 
Marshal  and  the  respective  attorneys  and  parties 
herein  and  said  trial  was  resumed. 

Counsel  for  the  respective  parties  herein  continued 
to  examine  the  jurors  heretofore  drawn  and  exercise 
their  challenges  according  to  law  until  the  jury  was 
complete,  and  consisted  of  the  following  persons : 
Eobert  Moore,  Charles  McDermott, 

G.  E.  Beraud,  L.  J.  Heacock, 

John  Solen,  George  Bellows, 

E.  H.  Boyer,  S.  R.  Bredlie, 

Perry  Willoughby,       Ezra  Buffington, 
E.  J.  Stier,  M.  Rosenthal, 

which  said  jurors  were  duly  sworn  to  try  the  issues 
in  said  cause. 

Hereupon,  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs 
to  report  at  10  o'clock  A.  M.  Wednesday,  March  8th, 
1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [18] 
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[Title.] 

Motion  for  Appointment  of  Uninterested  Party  to 
Serve  Special  Venire,  etc. 

The  defendant  moves  that  this  Court,  for  the  pur- 
pose of  the  selection  of  unbiased  and  unprejudiced 
and  impartial  jurors,  specially  appoint  an  uninter- 
ested and  indifferent  person  for  the  purpose  of  serv- 
ing any  special  venire  which  may  be  issued  by  this 
Court  in  the  above-entitled  case,  for  the  purpose  of 
serving  and  selecting  impartial,  unprejudiced  and  un- 
biased jurors  and  to  return  the  same  into  this  court 
in  accordance  with  the  provisions  of  law. 

This  motion  is  based  upon  the  affidavit  of  the  said 
defendant  and  upon  the  affidavit  of  E.  R.  Douse  pre- 
sented herewith. 

Dated  at  Fairbanks,  Alaska,  this  7th  day  of  March, 
1916. 

T.  A.  MARQUAM, 
BION  A.  DODGE, 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.  Mar.  7, 1916.  J.  E.  Clark,  Clerk. 
By  Sidney  Stewart,  Deputy.     [19] 
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[Title.] 

Affidavit  of  W.  H.  Wooldridge,  in  Support  of  Motion 
for  Appointment  of  Uninterested  Party  to  Serve 
Special  Venire,  etc. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division, — ^ss. 

W.  H.  Wooldridge,  being  first  duly  sworn,  on  oath, 
deposes  and  says : — That  he  is  the  person  mentioned 
and  named  in  a  certain  indictment  herein,  in  the 
above-entitled  court,  number  708,  charged  with  the 
offence  and  offences  therein  named ;  that  he  has  been 
a  resident  of  the  Town  of  Fairbanks,  in  said  Division 
in  said  Territory  for  the  last  past  13  years ;  that  he  is 
well  acquainted  with  one  L.  T.  Erwin,  who  is  now  and 
for  the  last  three  years,  has  been  acting  as  United 
States  Marshal  for  said  Fourth  Judicial  Division; 
that  he  is  also  acquainted  with  the  deputies  acting 
under  the  said  L.  T.  Erwin,  namely :  M.  0.  Carlson, 
William  McMullen,  J.  E.  Miller  and  one  Frank  Miller, 
one  George  Berg,  one  Frank  B.  Hall  and  one  J.  C. 
Wood;  that  he  is  also  acquainted  with  one  Rinehart 
F.  Roth,  who  is,  at  the  present  time,  and  for  more 
than  a  year  last  past,  occupies  and  has  occupied  a 
position  of  United  States  District  Attorney  for  said 
Division. 

Affiant  further  says  that  sometime  during  the 
month  of  May,  1913,  he  was  duly  commissioned  and 
acting  as  notary  public  in  and  for  the  said  Territory 
of  Alaska,  and,  as  such  notary  public,  he  affixed  his 


The  United  States  of  America,  19 

jurat  to  the  oath  of  one  Mrs.  P.  S.  Kieth  to  a  certain 
affidavit,  made  and  subscribed  to  by  the  said  Mrs.  P. 
S.  Kieth,  in  which  the  name  of  the  said  United  States 
Marshal,  L.  T.  Erwin,  was  prominently  mentioned, 
which  affidavit  and  a  copy  thereof  is  in  the  possession 
of  this  affiant  and  can  be  made  a  part  hereof  or  pro- 
duced to  this  Court  if  so  requested ;  and  the  contents 
of  which  affidavit  [20]  are  well  known  to  the  said 
United  States  Marshal,  L.  T.  Erwin ;  that  during  the 
month  of  January,  1916,  this  affiant  still  being  com- 
missioned and  acting  as  such  notary  public  affixed  his 
jurat  to  an  affidavit  subscribed  by  one  Lou  Howard 
in  which  affidavit  the  name  of  said  Ehinehart  F.  Roth, 
was  prominently  mentioned,  the  contents  of  which 
are  well  known  to  said  Roth  and  the  original  or  a 
copy  of  which  is  in  the  possession  of  this  affiant. 

Affiant  further  says  that  he  has  reason  to  believe, 
and  does  fairly  believe,  that  this  affiant  has  incurred 
the  criticism  and  censure  and  hostility  and  bitter  en- 
mity of  the  said  L.  T.  Erwin,  the  said  United  States 
Marshal,  because  of  this  affiant  acting  in  the  said 
capacity  of  a  notary  public  aforesaid  and  otherwise, 
and  the  said  United  States  Marshal,  L.  T.  Erwin  is, 
by  reason  thereof,  interested  in  the  prosecution  of 
this  case  and  is  desirous  that  this  affiant  be  convicted 
of  the  charge  and  charges  mentioned  in  said  indict- 
ment, irrespective  of  his  guilt  or  innocence  thereof; 
and  the  said  deputies  and  each  and  every  one  thereof 
is  likewise  interested  in  the  prosecution  of  this 
affiant  because  of  sympathy  for  the  said  L.  T.  Erwin, 
their  employer;  and  otherwise  this  affiant  has  in- 
curred their  criticism  and  censure  and  hostility  and 
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open  emnity  and  they  have  sought  individually  and 
collectively  to  involve  this  affiant  in  a  position  of  a 
series  of  circumstances  which  were  intended  to  make 
it  appear  that  this  affiant  had  or  was  about  to  incrim- 
inate himself,  and  used  their  power,  by  virtue  of  their 
respective  official  positions,  and  their  every  individ- 
ual efforts  to  that  end  and  purpose,  and  further  that 
they  created  and  attempted  to  create  the  said  con- 
ditions and  brought  about  many  of  the  surrounding 
circumstances  concerning  one  of  said  alleged  of- 
fences that  which  this  accused  is  charged,  and  that 
owing  to  said  criticism  and  censure  and  hostility  and 
open  enmity,  this  affiant  has  reason  to  believe  and 
does  verily  believe  that  the  said  present  United  States 
Marshal  L.  T.  Erwin  and  his  said  deputies  and  each 
and  every  one  thereof  will  look  lightly  [21]  upon 
a  spectacle  of  a  jury  packed  for  the  express  purpose 
of  prosecuting  the  accused,  this  affiant,  irrespective 
of  whether  or  not  the  said  United  States  Marshal  or 
the  said  deputies  believe  him  guilty  or  innocent,  and 
that  because  of  such  hostility  and  open  enmity,  the 
said  United  States  Marshal,  L.  T.  Erwin^  and  the  said 
deputies  and  each  and  every  one  thereof,  do  not 
understand  and  they  do  not  appreciate  the  value  of 
the  legal  protection  to  an  accused  person  as  guar- 
anteed by  ou^  system  of  laws. 

And  this  affiant  further  says  that  in  the  event  the 
regular  panel  of  jurors  of  this  term  of  this  court 
should  be  exhausted  from  challenges  for  cause  of  per- 
emptory challenges,  or  be  excused  for  any  reason  by 
the  Court,  and  it  should  become  necessary  for  a 
special  venire  to  issue  out  of  this  court  to  the  said 
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United  States  marshal,  or  any  one  of  his  deputies,  for 
service  and  return  for  the  purpose  of  procuring 
sufficient  jurors  to  complete  the  jury  in  this  case,  that 
this  affiant,  the  person  so  accused  of  said  alleged 
offence  in  said  indictment  in  view  of  the  circum- 
stances surrounding  the  said  alleged  offence  with 
which  this  accused  is  so  charged  as  aforesaid,  would 
not  have  a  remnant  left  of  that  protection  which  is 
afforded  by  a  fair  trial  before  an  impartial  jury. 

This  affiant  alleges  that  neither  the  said  L.  T. 
Erwin,  United  States  marshal,  or  his  said  deputies 
are  uninterested  or  indifferent  as  to  the  outcome  of 
this  case  and  are  not  fit  or  proper  persons  or  officials 
to  serve  a  special  venire  in  this  case. 

Therefore  this  affiant  respectfully  requests  that 
this  Court  for  the  purpose  aforesaid,  shall  especially 
appoint  a  fit  person  for  the  purpose  of  serving  any 
special  venire  which  this  court  shall  issue  and  shall 
administer  to  him  the  necessary  oath  that  he  will  well 
and  truly  and  impartially  serve  and  return  such 
special  writs  of  venire  in  accordance  with  the  pro- 
visions of  law. 

W.  H.  WOOLDRIDGE, 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
March,  1916. 

[Seal]  J.  E.  CLARK, 

Clerk  District  Court,   for  the   District  of  Alaska, 
Fourth  Division. 

By  Sidney  Stewart, 
Deputy  Clerk  of  the  Court. 
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[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  4tli  Div.  Mar.  7,  1916.  J.  E.  Clark, 
Clerk.     By  Sidney  Stewart,  Deputy.     [22] 

Affidavit  of  R.  R.  Douse,  in  Support  of  Motion  for 
Appointment  of  Uninterested  Party  to  Serve 
Special  Venire,  etc. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

E.  R.  Douse,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  a  citizen  of  the  United 
States,  twenty-six  years  of  age  and  a  resident  of 
Fairbanks,  Alaska;  that  he  is  a  brother  of  F.  A. 
Douse  who  is  a  resident  of  the  Town  of  Fairbanks, 
Alaska;  that  upon  the  29th  day  of  February,  1916, 
in  the  afternoon  of  said  day,  said  F.  A.  Douse  came 
to  the  office  where  affiant  is  employed  as  a  stenog- 
rapher, in  the  Barnett  Building,  and  made  the  fol- 
lowing statement  to  affiant  in  substantially  the  fol- 
lowing language,  to  wit:  ^*I  have  been  down  to  see 
Erwin  (referring  to  United  States  Marshal,  L.  T. 
Erwin)  to  straighten  up  some  books  and  accounts 
and  expenses  of  the  trip  over  the  trail  from  Chitina 
to  Fairbanks  (wherein  the  said  F.  A.  Douse  had 
charge  of  a  freighting  outfit  of  the  said  Erwin). 
The  said  Erwin  owes  me  some  money  for  the  trip 
coming  in  over  the  trail.  He  lost  money  on  that 
trip  so  I  am  not  going  to  ask  him  for  it  because  it 
is  only  a  few  dollars,  and  it  is  not  worth  getting  in 
bad  with  him  for.  Erwin  is  going  to  give  me  a  job 
about  Friday.  He  told  me  he  would  'phone  up  to 
the  house  when  a  special  venire  was  issued.     As  long 
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as  I  am  not  doing  anything  I  might  as  well  have  the 
money.  Erwin  told  me  I  could  go  outside  with  him 
as  a  guard  when  he  took  the  prisoners  out."  At  the 
time  the  said  F.  D.  Douse  did  not  tell  affiant  in  what 
case  he  expected  to  be  summoned  as  a  special  venire- 
man; but  upon  the  4th  day  of  March,  1916,  about 
four  o'clock  in  the  afternoon  of  said  day  said  F.  A. 
Douse,  on^Cushman  Street  near  the  federal  jail  in 
the  said  town  of  Fairbanks,  made  the  following 
statement  to  affiant  in  substantially  the  following 
form:  ^^I  was  just  talking  to  Erwin  and  he  told  me 
to  be  around  on  Monday  that  a  special  venire  would 
be  called  in  the  Wooldridge  [23]  case  and  that  I 
would  get  on'';  and  the  said  F.  A.  Douse  further  told 
affiant  ^'that  he  would  be  around  where  he  would 
be  found."  Affiant  then  said  to  the  said  F.  A.  Douse 
*'How  can  you  possibly  be  a  fair  juror  in  the  Wool- 
dridge case'?  You  know  that  Erwin  and  Wool- 
dridge are  bitter  enemies.  You  have  been  employed 
by  Erwin  and  he  owes  you  money,  and  you  expect 
to  go  out  as  a  guard  with  the  prisoners  with  him." 
Under  these  circumstances  affiant  told  the  said  F.  A. 
Douse  that  he  had  no  business  to  sit  as  a  juror  in 
the  Wooldridge  case;  and  further  told  him  if  he  was 
subpoenaed  in  the  manner  in  which  he  expected  to 
be,  that  affiant  would  inform  Bion  A.  Dodge  (Wool- 
dridge's  attorney)  of  the  fact:  That  said  F.  A. 
Douse  then  said  to  affiant:  ^^ Don't  you  do  it,  I  have 
always  been  a  good  brother  to  you.  What  did  Wool- 
dridge ever  do  for  you  that  it  makes  any  difference 
to  you  who  sits  on  his  jury."  At  that  the  conver- 
sation ended,  and  the  said  F.  A.  Douse  left  affiant 
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apparently  under  the  impression  that  he  would  ac- 
quiesce in  his  request  to  say  nothing  about  it;  and 
affiant  believes  that  the  said  F.  A.  Douse  will  be  sub- 
poenaed in  the  manner  above  indicated. 

Affiant  has  prepared  and  subscribed  the  foregoing 
affidavit  for  the  sole  purpose  of  aiding  in  preventing 
the  jury  being  unfairly  and  illegally  summoned. 

R.  R.  DOUSE. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  March,  1916. 

[Seal]  C.  C.  HEID, 

Notary  Public  for  Alaska. 
My  Commission  expires  Oct.  21,  1917. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div,  Mar.  7,  1916.  J.  E.  Clark, 
Clerk.     By  Sidney  Stewart,  Deputy.     [24] 


[Title.] 

Minutes  of  Court— March  8,  1916— Trial. 
Trial  Continued. 

Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney,  and  Reod  W.  Heilig,  Assistant  United 
States  Attorney,  in  behalf  of  the  Government;  came 
also  the  defendant  in  the  custody  of  the  United 
States  Marshal  and  with  his  attorneys  Bion  A. 
Dodge  and  T.  A.  Marquam;  came  likewise  the  jury 
heretofore  sworn  to  try  the  issues  in  the  above-en- 
titled cause  and  being  called  and  each  answering 
to  his  name,  the  trial  of  said  cause  was  resumed, 
and  the  following  proceedings  were  had,  to  wit: 
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Opening  statement  was  made  by  R.  F.  Roth, 
United  States  Attorney  in  behalf  of  the  Government 
following  by  statement  by  T.  A.  Marquam  in  behalf 
of  the  defendant. 

Laura  Herington  was  duly  sworn  and  took  the 
stand. 

Witness  retired.  The  jury  was  duly  admonished 
by  the  Court  and  retired  in  charge  of  its  sworn 
bailiffs  during  presentation  and  argument  of  motion 
and  objection  by  counsel  for  defendant  that  no  tes- 
timony be  admitted  in  evidence  in  this  cause  for 
the  reason  that  Count  I  and  Count  II  as  stated  in 
the  indictment  herein  do  not  constitute  a  public 
offence  under  the  statute  and  after  argument  of  said 
motion  by  counsel  herein,  the  matter  was  taken 
under  advisement  by  the  Court. 

At  12:25  o'clock  P.  M.  the  jury  returned  into 
court  in  charge  of  their  sworn  bailiffs  and  having 
been  duly  admonished  i)y  the  Court,  was  excused  in 
charge  of  their  sworn  bailiffs,  to  report  at  2  o'clock 
P.M. 

Court  declared  recess  until  2  o'clock  P.  M. 

2  m  p.  M. 

Now,  at  this  time  came  into  court  R.  F.  Roth, 
United  States  Attorney,  [25]  and  Reed  W. 
Heilig,  Assistant  United  States  Attorney;  came  also 
the  defendant  in  the  custody  of  the  United  States 
Marshal  and  with  his  attornevs,  Bion  A.  Dodoe  and 
T.  A.  Marquam;  came  likewise  the  jury  heretofore 
sworn  to  try  the  issues  in  said  cause  in  charge  of 
their  sworn  bailiffs,  and  said  trial  was  resumed,  and 
the  following  proceedings  were  had,  to  wit: 
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The  jury  retired  in  charge  of  its  sworn  bailiffs. 

Argument  on  objection  to  evidence  being  admitted 
in  this  cause  was  continued.  The  Court  having  con- 
sidered the  matters  and  things  contained  in  said 
motion  and  objections,  and  being  fully  advised  in  the 
premises,  it  is  ordered  that  said  motion  of  defendant 
to  the  objection  to  the  admission  of  evidence  in  this 
cause  be  and  the  same  hereby  is  denied. 

Hereupon,  the  jury  returned  into  court  in  charge 
of  its  sworn  bailiffs. 

Laura  Herington  heretofore  sworn,  resumed  the 
stand  and  testified  in  behalf  of  the  plaintiff. 

Hereupon  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs 
to  report  at  3:50  o'clock  P.  M. 

Court  declared  recess  until  3:50  o'clock  P.  M. 

3:50  P.  M. 

Thereafter,  at  3:50  o'clock  P.  M.  came  the  jury 
heretofore  sworn,  in  charge  of  their  sworn  bailiffs; 
came  also  the  defendant  herein,  in  the  custody  of 
the  United  States  Marshal;  came  also  the  respective 
parties  and  attorneys  herein,  and  the  trial  of  said 
cause  was  resumed. 

Laura  Herington  resumed  the  stand  and  testified 
in  behalf  of  the  plaintiff. 

Hereupon  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs, 
to  report  at  8  o'clock  P.  M. 

Court  declared  recess  until  8  o'clock  P.  M.     [26] 
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8:00  PM. 

Now  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney,  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government;  came 
also  the  defendant  in  the  custody  of  the  United 
States  Marshal,  and  with  his  attorneys  Bion  A. 
Dodge  and  T.  A.  Marquam;  came  likewise  the  jury 
heretofore  sworn  to  try  the  issues  in  the  above-en- 
titled cause  in  charge  of  their  sworn  baiUffs  and  the 
trial  of  said  cause  was  resumed: 

Laura  Herington  resumed  the  stand  and  testified 
in  behalf  of  the  Government  on  cross-examination. 

Hereupon  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs 
to  report  at  10  o'clock  A.  M.  Thursday,  March  9th, 
1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [27] 


[Title.] 

Minutes  of  Court— March  9,  1916— Trial. 
Trial  Continued. 
Now,  at  this  time  came  R.  F.  Roth,  United  States 
Attorney,  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government;  came 
also  the  defendant  herein  in  the  custody  of  the 
United  States  Marshal  with  his  attorneys  Bion  A. 
Dodge  and  T.  A.  Marquam;  came  likewise  the 
jurors  heretofore  sworn  to  try  the.  issues  in  the 
above-entitled  cause  in  charge  of  their  sworn  bailiffs 
and  being  called,  and  each  answering  to  his  name 
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said  trial  was  resumed,  and  the  following  proceed- 
ings were  had,  to  wit: 

Laura  Herington  resumed  the  stand  and  testified 
in  behalf  of  the  Government. 

Ed  Hall  and  Catherine  Herington  were  each  duly 
sw^orn  and  testified  in  behalf  of  the  Government. 

At  10:55  o'clock  A.  M.  the  jury  was  duly  admon- 
ished by  the  Court  and  excused  in  charge  of  the 
sworn  bailiffs  until  11 :05  A.  M. 

11:05  A.  M. 

Thereafter,  at  11:05  o'clock  A.  M.,  the  defendant 
in  the  custody  of  the  United  States  Marshal,  the 
jury  heretofore  sworn  to  try  the  issues  in  the  above- 
entitled  cause,  the  respective  attorneys  and  parties 
all  being  present,  the  following  proceedings  were 
had,  to  wit: 

J.  P.  Rose  was  duly  sworn  and  testified  in  behalf 
of  the  Government. 

Noon  hour  having  arrived,  the  jury  was  duly  ad- 
monished by  the  Court  and  excused  in  charge  of 
their  sworn  bailiffs  to  report  at  2  o'clock  P.  M.     [28] 

2:00  P.M. 

Thereafter,  at  2  o'clock  P.  M.  came  the  defendant 
in  the  custody  of  the  United  States  Marshal  and  the 
respective  attorneys  and  parties  as  heretofore;  came 
also  the  jury  heretofore  sworn  to  try  the  issues  in 
the  above-entitled  cause  in  charge  of  their  sworn 
bailiffs;  and  being  called,  and  each  answering  to  his 
name,  the  trial  of  said  cause  was  resumed,  and  the 
following  proceedings  were  had,  to  wit: 

J.  P.  Rose  heretofore  sworn,  resumed  the  stand 
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and  testified  in  behalf  of  the  Government. 

The  Government  offers  in  evidence  the  affidavit 
of  J.  P.  Rose  which  was  received,  admitted  and 
marked  ^^Plaintiff's  Exhibit  1." 

George  Berg,  Deputy  U.  S.  Marshal,  was  duly 
sworn  and  testified  in  behalf  of  the  Government. 

At  3:50  o'clock  P.  M.,  the  jury  was  duly  admon- 
ished by  the  Court  and  excused  in  charge  of  their 
sworn  bailiffs,  until  4:05  o'clock  P.  M. 

4:05  P.  M. 

Thereafter  at  4:05  o'clock  P.  M.  came  the  defend- 
ant in  the  custody  of  the  United  States  Marshal  and 
the  respective  attorneys  and  parties  as  heretofore; 
came  also  the  jury  heretofore  sworn  to  try  the  issues 
in  the  above-entitled  cause  in  charge  of  their  sworn 
bailiffs  and  it  being  stipulated  by  respective  counsel 
that  all  were  present,  said  trial  was  resumed,  and 
the  following  proceedings  had: 

George  Berg  resumed  the  stand  and  testified  in 
behalf  of  the  Government. 

J.  H.  Miller,  Deputy  U.  S.  Marshal,  was  duly 
sworn  and  testified  in  behalf  of  the  Government. 

Hereupon,  the  jury  was  duly  admonished  by  the 
Court,  and  excused  in  charge  of  their  sworn  bailiffs, 
to  report  at  10  o'clock  A.  M.  Friday,  March  10th, 
1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [29] 

Plaintiff's  Exhibit  No.  1— Statement  of  J.  P.  Rose. 

Wooldridge  came  in  said,  ''Do  you  read  all  the 

time."     Then  he  got  up  and  said,  ''I  think  you  are 
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burning  a  good  deal  of  light."  I  remarked,  ^^It's 
8  o'clock/'  and  he  went  out  and  shut  the  light  off 
in  the  front  room.  He  asked  me  if  I  was  going  to 
the  show  and  I  said,  ^'No."  He  saw  key  on  the 
wall  and  asked  me  if  that  was  the  key  to  the  build- 
ing, and  I  told  him  that  that  was  the  front  door 
key.  When  Laura  Herington  came  in  she  and  Wool- 
ridge  talked  by  the  heater.  Woolridge  was  stand- 
ing between  me  and  her  and  they  said  a  few  words 
which  I  did  not  understand.  He  got  up  and  went  out 
and  then  I  went  out  for  I  did  not  want  to  be  alone 
with  her.  Then  he,  Wooldridge,  went  back  and  talked 
to  her  in  the  back  room  for  a  few  seconds  and  when 
he  came  back  out  she  turned  out  the  light  out.  Wool- 
ridge asked  me  about  Laura  while  I  was  lying  on  the 
bed  and  said  he  wanted  to  screw  her  or  words  that 
gave  me  to  understand  that  he  wanted  to  have  sexual 
intercourse  with  her.  I  answered,  ^^I  would  not 
have  anything  to  do  with  her  until  after  the  Grand 
Jury  got  through."  I  told  him  the  Grand  Jury 
would  get  hold  of  a  thing  of  that  kind  and  would  in- 

J.  P.  ROSE. 

P.  McMULLEN. 

JOHN  C.  WOOD. 

G.B. 

F.  B.  HALL.  [Seal]     [30] 

vestigate  it.  I  said,  *^It  wouldn't  be  safe."  I  said 
in  order  to  get  at  that  they  would  take  her  up  to 
Roth's  office  and  then  they  would  take  her  to  one  of 
the  assistants  and  then  back  down  to  the  Grand  Jury 
room  again  and  they  would  sweat  her  until  she  would 
have  to  tell  it.     He  asked  me  if  that  clock  wasn't  fast 
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and  I  said  about  seven  minutes.  When  I  went  back 
into  the  house  I  told  her  to  come  on  out  that  some- 
body was  watching  her.  I  recognized  who  they  were 
and  told  him  so  then  I  turned  and  went  back  in  and 
got  the  girl. 

J.  P.  ROSE. 

G.  B. 

F.  B.  HALL. 

JOHN  C.  WOOD. 

P.  McMULLEN. 

Subscribed  and  sworn  to  before  me  as  J.  P.  Rose's 
voluntary  statement  by  J.  P.  Rose  himseK. 

[Seal]  FRANK  B.  HALL, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires  Oct.  25, 1919.     [31] 

[Indorsements.]     [32] 


[Title.] 

Minutes  of  Court— March  10,  1916— Trial. 
Trial  Continued. 

Now,  at  this  time,  R.  F.  Roth,  United  States  Attor- 
ne}^  and  Reed  W.  Heilig,  Assistant  United  States 
Attorney  appearing  in  behalf  of  the  Government; 
came  also  the  defendant  herein  in  the  custody  of  the 
United  States  Marshal  and  with  his  attorneys  Bion 
A.  Dodge  and  T.  A.  Marquam;  came  likewise  the 
jury  heretofore  sw^orn  to  try  the  issues  in  the  above- 
entitled  cause  in  charge  of  their  swoni  bailiffs  and 
said  trial  was  resumed  and  the  following  proceedings 
were  had,  to  wit : 

J.  H.  Miller  Deputy  U.  S.  Marshal,  heretofore 
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sworn,  resumed  the  stand  and  testified  in  behalf  of 
the  Government. 

At  11:05  o'clock  A.  M.,  the  jury  was  duly  admon- 
ished by  the  Court  and  excused  in  charge  of  their 
sworn  bailiffs  until  11:15  o'clock  A.  M. 

11:15  A.  M. 

Thereafter,  at  11:15  o'clock  A.  M.,  came  the  de- 
fendant in  the  custody  of  the  United  States  Marshal, 
came  the  respective  counsel  and  parties  as  hereto- 
fore; came  likewise  the  jury  heretofore  sworn  to  try 
the  issues  in  the  above-entitled  cause,  in  charge  of 
their  sworn  bailiffs  and  the  following  proceedings 
w^ere  had,  to  wit : 

J.  H.  Miller  resumed  the  stand  and  testified  in  be- 
half of  the  Government. 

George  Herington  was  duly  sworn  and  testified  in 
behalf  of  the  Government. 

Mrs.  George  Herington  was  duly  sworn  and  testi- 
fied in  behalf  of  the  Government.     [33] 

AVhereupon,  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs 
to  report  at  2  o'clock  P.  M. 

2  :00  P.  M. 
Now,  at  this  time,  came  the  defendant,  in  the  cus- 
tody of  the  United  States  Marshal,  came  also  R.  P. 
Roth,  United  States  Attorney,  and  Reed  W.  Heilig, 
Assistant  United  States  Attorney,  in  behalf  of  the 
Government  and  Bion  A.  Dodge  and  T.  A.  Marquam, 
counsel  for  defendant ;  came  likewise  the  jury  here- 
tofore impaneled  and  sworn  to  try  ane  issues  of  the 
above-entitled  cause,  in  charge  of  their  sworn  bail- 
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iffs  and  being  called  and  each  answering  to  his  name, 
the  trial  of  said  cause  was  resumed  and  the  following 
proceedings  had,  to  wit : 

Mrs.  George  Herington  resumed  the  stand  and  testi- 
fied in  hehalf  of  the  Government. 

J.  P.  Norris  was  duly  sworn  and  testified  in  behalf 
of  the  Government. 

Hereupon,  a  motion  was  made  by  the  defense  to 
exclude  the  testimony  of  J.  P.  Norris  as  a  member 
of  the  grand  jury  for  this  term  of  court.  The  jury 
was  duly  admonished  and  excused  in  charge  of  their 
sworn  bailiffs  during  the  argument  of  said  motion. 

After  argument  by  the  respective  counsel  herein, 
said  motion  was  denied. 

The  jury  returned  into  court  in  charge  of  their 
sworn  bailiffs,  and  it  was  stipulated  by  respective 
counsel  that  all  were  present. 

H.  N.  Shead  was  duly  sworn  and  testified  in  behalf 
of  the  Government. 

R.  M.  Crawford  was  duly  sworn  and  testified  in  be- 
half of  the  Government. 

At  4  o'clock  P.  M.  the  jury  was  duly  admonished 
by  the  Court  and  excused  in  charge  of  their  sworn 
bailiffs  until  4:15  o'clock  P.  M. 

4:15  P.M. 
Thereafter,  at  4 :15  o'clock  P.  M.,  the  jury  in  charge 
of  their  sworn  bailiffs,  the  defendant  in  the  custody 
of  the  United  States  marshal  and  the  respective  par- 
ties and  attorneys  being  present,  the  [34]  said  trial 
was  resumed. 

Tom  Utigard,  W.  W.  Pendergraft,  J.  J.  Buckley, 
Frank  B.  Hall  and  W.  G.  Cassels  were  each  duly 
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sworn  and  testified  in  behalf  of  the  Government. 

Hereupon  the  jury  was  duly  admonished  by  the 
Court  and  excused  in  charge  of  their  sworn  bailiffs 
to  report  at  10  o'clock  A.  M.,  Saturday,  March  11th, 
1916. 

CHARLES  E.  BUNNELL, 
District  Judge.     [35] 


[Title.] 

Minutes  of  Court— March  11,  1916— Trial. 
Trial  Continued. 

Now,  at  this  time  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney,  in  behalf  of  the  Government ;  came 
also  the  defendant  in  the  custody  of  the  United  States 
marshal  and  with  his  attorneys  Bion  A.  Dodge  and 
T.  A.  Marquam;  came  likewise  the  jurors  heretofore 
sworn  to  try  the  issues  in  the  above-entitled  cause 
and  being  called  and  each  answering  to  his  name  and 
it  appearing  that  there  are  other  matters  to  come  be- 
fore the  Court  at  this  time,  and  respective  counsel 
consenting. 

It  is  ordered  that  the  trial  of  this  cause  be  contin- 
ued until  2  o'clock  P.  M.  this  day,  and  the  jury  hav- 
ing been  duly  admonished,  were  excused  in  charge 
of  their  sworn  bailiffs  until  2  o'clock  P.  M.  this  day. 

2:00  P.  M. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney   and  Reed  W.   Heilig,   Assistant   United 
States  Attorney ;  came  also  the  defendant  in  the  cus- 
tody of  the  United  States  Marshal  and  with  his  at- 
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torneys  Bion  A.  Dodge  and  T.  A.  Marquam;  came 
likewise  the  jury  heretofore  sworn  to  try  the  issues 
of  the  above-entitled  cause,  in  charge  of  their  sworn 
bailiffs,  and  said  trial  was  resumed  and  the  following 
proceedings,  had,  to  wit : 

Mrs.  George  Herington  resumed  the  stand  and  tes- 
tified in  behalf  of  the  Government. 

Government  rests. 

Hereupon,  the  jury  having  been  duly  admonished 
by  the  Court,  retired  in  charge  of  their  sworn  bailififs ; 
whereupon  counsel  for  defendant  [36]  made  a  mo- 
tion for  an  instructed  verdict  of  not  guilty  to  Count 
II  of  said  indictment  herein,  and  after  argument  by 
respective  counsel  herein,  said  motion  was  denied,  to 
which  ruling  defendant  notes  an  exception,  which  ex- 
ception is  allowed. 

Motion  was  then  made  by  counsel  for  the  defendant 
that  counsel  for  the  plaintiff  elect  under  which  count 
in  the  indictment  in  this  cause  the  Government  relies 
for  conviction  and  after  argument  of  said  motion  by 
respective  counsel  it  was  denied,  to  which  ruling  de- 
fendant notes  an  exception,  which  exception  is  al- 
lowed. 

Court  declared  recess  until  3 :40  P.  M. 

3 :40  P.  M. 

Thereafter,  at  3:40  o'clock  P.  M.  came  the  jury  in 
charge  of  their  sworn  bailiffs ;  came  also  the  respec- 
tive parties  and  attorneys  herein  as  heretofore  and 
the  defendant  in  the  custody  of  the  United  States 
Marshal,  and  the  trial  of  said  cause  w^as  resumed  and 
the  following  proceeding  had.  to  wit : 

Axel  Running  was  duly  sworn  and  testified  in  bo- 
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half  of  the  defendant. 

J.  H.  Miller  was  recalled  and  testified  in  behalf  of 
defendant. 

Bion  A.  Dodge,  by  consent  of  counsel  for  the  Gov- 
ernment, was  duly  sworn  and  testified  in  behalf  of 
the  defendant. 

Ed  Hall  was  recalled  and  testified  in  behalf  of  the 
defendant. 

The  jury,  having  been  duly  admonished  by  the 
Court,  were  excused  until  8  o'clock  P.  M. 

8:00  P.  M. 

Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government ;  came 
also  the  defendant  in  the  custody  of  the  United  States 
Marshal  with  his  attorneys  Bion  A.  Dodge  and  T.  A. 
Marquam;  came  likewise  the  jury  heretofore  sworn 
to  try  the  issues  in  the  above-entitled  cause,  in  charge 
of  their  sworn  bailiffs,  and  the  following  proceedings 
were  had,  to  wit : 

George  Berg,  Deputy  U.  S.  Marshal,  was  recalled 
and  testified  in     [37]     behalf  of  the  defendant. 

Defendant  offers  in  evidence  a  one  pint  glass  bottle 
which  was  received,  admitted  and  marked  Defend- 
ant's Exhibit ''A." 

Mrs.  George  Herington  was  recalled  and  testified 
in  behalf  of  defendant. 

Aaron  Kennedy  was  duly  sworn  and  testified  in  be- 
half of  defendant. 

Defendant  offers  in  evidence  a  half  pint  glass  bottle 
which  was  received,  admitted  and  marked  Defend- 
ant's Exhibit  ^^B." 
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J.  E.  Clark  was  duly  sworn  for  and  in  behalf  of  de- 
fendant. 

At  8:35  o'clock  P.  M.  the  jury  were  duly  admon- 
ished by  the  Court  and  retired  in  charge  of  their 
sworn  bailiffs. 

At  8:42  P.  M.  the  jury  returned  into  court  in  charge 
of  their  sworn  bailiffs  and  having  been  duly  admon- 
ished by  the  Court,  were  excused  in  charge  of  their 
sworn  bailiffs  until  10  o'clock  A.  M.  Monday,  March 
13th,  1916. 

CHARLES  E.  BUNNELL, 
District  Judge.     [38] 


[Title.] 

Minutes  of  Court— March  13,  1916— Trial. 
Trial  Continued. 

Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government ;  came 
also  the  defendant  in  the  custody  of  the  United 
States  Marshal  with  his  attorneys  Bion  A.  Dodge  and 
T.  A.  Marquam;  came  likewise  the  jury  in  this  cause 
in  charge  of  their  sworn  bailiffs,  and  the  trial  of  said 
cause  was  resumed  and  the  following  proceedings 
had,  to  wit : 

Frank  R.  Clark  was  duly  sworn  and  testified  in  be- 
half of  the  defendant. 

Bion  A.  Dodge  was  recalled  and  testified  in  behalf 
of  the  defendant. 

W.  H.  Wooldridge,  defendant  herein,  was  duly 
sworn  and  testified  in  his  own  behalf. 
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Hereupon,  the  jury  having  been  duly  admonished 
by  the  Court,  were  excused  in  charge  of  their  sworn 
bailiffs  until  11 :10  A.  M. 

11:10  A.M. 

Thereafter,  at  11:10  o'clock  A.  M.  came  the  jury 
in  charge  of  their  sw^orn  bailiffs;  came  also  the  de- 
fendant in  the  custody  of  the  United  States  Marshal 
and  the  respective  attorneys  and  parties  as  hereto- 
fore and  said  trial  was  resumed. 

W.  H.  Wooldridge  resumed  the  stand  and  testified 
in  his  own  behalf. 

The  jury  was  duly  admonished  by  the  Court  and 
excused  in  charge  of  the  sworn  bailiffs  until  2  o'clock 
P.M. 

2 :00  P.  M. 

Now,  at  this  time  came  E.  F.  Eoth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney;  came  also  the  defendant  [39] 
in  the  custody  of  the  United  States  Marshal  with  his 
attorneys  Bion  A.  Dodge  and  T.  A.  Marquam;  came 
likewise  the  jury  in  charge  of  their  sworn  bailiffs  and 
each  having  answered  to  his  name,  the  trial  of  said 
cause  was  resumed  and  the  following  proceedings  had, 
to  wit : 

W.  H.  Wooldridge,  defendant  herein,  resumed  the 
stand  and  testified  in  his  own  behalf. 

Defendant  rests. 

Mrs.  George  Herington  was  recalled  by  the  plain- 
tiff and  testified  in  rebuttal. 

2:27  P.  M.     Government  rests.     Defendant  rests. 

At  2:27  o'clock  P.  M.  the  jury  having  been  duly 
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admonished  by  the  Court,  were  excused  in  charge  of 
their  sworn  bailiffs  until  2 :40  P.  M. 

2:40  P.  M. 

Thereafter,  at  2:40  o'clock  P.  M.  came  the  respec- 
tive counsel  and  parties  as  heretofore ;  came  also  the 
defendant  in  the  custody  of  the  United  States  Mar- 
shal and  said  trial  was  resumed. 

Motion  was  made  by  the  defendant  to  exclude  cer- 
tain testimony  given  by  J.  H.  Miller  and  the  Court 
being  advised  in  the  premises,  and  objection  having 
been  made  thereto  by  the  United  States  Attorney, 
said  motion  was  denied,  to  which  ruling  defendant 
notes  an  exception,  which  exception  was  allowed. 

Motion  was  made  by  defendant  for  an  instructed 
verdict  on  Count  I  of  the  indictment  herein  and  ob- 
jection being  made  by  the  U.  S.  Attorney  and  the 
Court  being  advised  in  the  premises,  said  motion  was 
denied,  to  which  ruling  defendant  notes  an  exception, 
which  exception  is  allowed. 

Motion  was  made  by  defendant  for  an  instructed 
verdict  on  Count  II  of  the  indictment  herein  and  ob- 
jection being  made  by  the  U.  S.  Attorney  and  the 
Court  being  advised  in  the  premises,  said  motion  was 
denied,  to  w^hich  ruling  defendant  notes  an  exception, 
which  exception  is  allowed. 

At  2:50  o'clock  P.  M.  the  jury  returned  into  court 
in  charge  [40]  of  their  sworn  bailiffs,  and  it  was 
stipulated  by  respective  counsel  that  all  were  present. 

At  2 :57  P.  M.  opening  argument  was  made  by  Reed 
W.  Heilig  in  behalf  of  the  Govermnent  followed  by 
argument  by  Bion  A.  Dodge  in  behalf  of  the  defend- 
ant. 
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Hereupon  the  jury  having  been  duly  admonished 
by  the  Court,  were  excused  in  charge  of  their  sworn 
bailiffs  until  10  o'clock  A.  M.,  Tuesday,  March  14th, 
1916. 

CHARLES  E.  BUNNELL, 
District  Judge.     [41] 


[Title.] 

Minutes  of  Court— March  14,  1916— Trial. 
Trial  Continued. 

Now,  at  this  time  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  for  and  in  behalf  of  the  Government ; 
came  also  the  defendant  in  the  custody  of  the  United 
States  Marshal  with  his  attorneys  Bion  A.  Dodge  and 
T.  A.  Marquam;  came  likewise  the  jury  heretofore 
impaneled  and  sworn  to  try  the  issues  in  the  above- 
entitled  cause  in  charge  of  their  sworn  bailiffs ;  where- 
upon the  following  proceedings  were  had,  to  wit : 

Argument  was  had  by  T.  A.  Marquam  for  and  in 
behalf  of  the  defendant. 

Hereupon,  the  jury  having  been  duly  admonished 
by  the  Court,  were  excused  in  charge  of  their  sworn 
bailiffs  until  2  o'clock  P.  M. 

2 :0a  P.  M. 
Now,  thereafter,  at  2  o'clock  P.  M.  came  R.  F. 
Roth,  United  States  x\ttorney,  and  Reed  W.  Heilig, 
Assistant  United  States  Attorney,  in  behalf  of  the 
Government ;  came  also  the  defendant  in  the  custody 
of  the  United  States  Marshal  with  his  attorneys  T.  A. 
Marquam  and  Bion  A.  Dodge ;  came  likewise  the  jury 
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in  charge  of  their  sworn  bailiffs  and  each  answering 
to  their  names  as  present,  said  trial  was  resumed  and 
the  following  proceedings  had,  to  wit : 

At  2:03  o'clock  P.  M.  closing  argument  was  com- 
menced by  E.  F.  Roth,  United  States  Attorney. 

Thereafter,  the  Court  read  its  instructions  to  the 
jury,  whereupon  S.  T.  Kincaid  and  R.  K.  Latimer 
were  each  duly  sworn  as  bailiffs  in  charge  of  said 
jury,  and  at  4:45  P.  M.  said  jury  retired  [42]  in 
charge  of  their  sworn  bailiffs  to  deliberate  upon  their 
verdict. 

CHARLES  E.  BUNNELL, 
District  Judge.     [43] 


[Title.] 

Minutes  of  Courts-March  14, 1916. 
Verdict. 

8:00  P.  M. 
Now,  at  this  time  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney ;  came  also  the  defendant  in  the  cus- 
tody  of  the  United  States  Marshal,  with  his  attor- 
neys Bion  A.  Dodge  and  T.  A.  Marquam ;  came  like- 
wise the  jury  heretofore  sworn  to  try  the  issues  of 
the  above-entitled  cause  in  charge  of  their  sworn  bail- 
iffs and  being  called  and  each  answering  to  his  name, 
the  said  jury  did  present,  by  and  through  their  fore- 
man, in  open  court,  their  verdict  in  said  cause,  which 
is  in  words  and  figures  as  follows,  to  wit : 
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[Title.] 

Verdict. 
^*We,  the  jury,  in  the  above-entitled  action,  duly  im- 
paneled and  sworn,  do  find  the  defendant  not  guilty 
of  the  crime  of  rape  charged  in  Count  I  of  the  indict- 
ment, and  do  find  the  defendant  guilty  of  the  crime 
of  attempt  to  commit  rape  charged  in  Count  II  of  the 
indictment. 

Fairbanks,  Alaska,  March  14,  1916. 

L.  J.  HEACOCK, 

Foreman." 

— which  said  verdict  was  received  by  the  Court  and 
ordered  filed  with  the  clerk  of  the  court. 

The  jury  was  discharged  from  further  deliberation 
in  said  cause  and  the  defendant  was  remanded  to  the 
custody  of  the  United  States  Marshal  to  await  sen- 
tence. 

CHARLES  E.  BUNNELL, 
District  Judge.     [44] 


[Title.] 

Verdict. 

We,  the  jury  in  the  above-entitled  action,  duly  im- 
paneled and  sworn,  do  find  the  defendant  not  guilty 
of  the  crime  of  rape  charged  in  Count  I  of  the  Indict- 
ment, and  do  find  the  defendant  guilty  of  the  crime 
of  attempt  to  commit  rape,  charged  in  Count  II  of  the 
Indictment. 
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Fairbanks,  Alaska,  March  14,  1916. 

L.  J.  HEACOCK, 

Foreman. 
Entered  in  Court  Journal  No.  13,  page  452. 

[Endorsed] :  Filed  in  the  District  Court,  Territory 
of  Alaska,  4th  Div.  Mar.  14,  1916.  J.  E.  Clark, 
Clerk.     By  Sidney  Stewart,  Deputy.     [45] 


[Title.] 

Motion  for  New  Trial. 

The  defendant  in  the  above-entitled  action  now 
moves  the  Court  to  vacate  and  set  aside  the  verdict 
of  *' Guilty,"  returned  by  the  jury  in  the  said  ac- 
tion, to  the  charge  contained  in  the  second  count  of 
the  indictment  against  the  defendant,  upon  the  four- 
teenth day  of  March,  1916,  and  to  grant  a  new  trial 
to  the  defendant  upon  and  for  the  grounds,  reasons 
and  causes  affecting  the  substantial  rights  of  the  de- 
fendant as  follows : 

1.  Irregularity  in  the  proceedings  of  the  court 
and  abuse  of  discretion  exercised  by  the  Court  by 
which  defendant  was  prevented  from  having  a  fair 
trial  in  this : 

J.  E.  Gatrell,  a  juror  in  the  regular  panel,  was 
improperly  excused  from  service  on  the  jury  in  said 
action  over  the  objection  of  defendant  after  he  had 
duly  and  properly  qualified  as  such  juror  by  stating 
he  could  give  defendant  a  fair  and  impartial  trial 
by  giving  in  substance  to  the  testimony  of  a  certain 
witness  upon  the  trial  of  said  cause,  the  weight  and 
credibility  to  which  he  thought  the  same  entitled  and 
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to  the  excusing  of  the  juror  the  defendant  duly  ex- 
cepted. 

A.  J.  Painter,  a  juror  on  the  regular  panel,  was  im- 
properly excused  by  the  Court  from  service  on  the 
jury  in  said  action,  over  the  objection  of  the  defend- 
ant, after  said  juror  had  duly  qualified  himself  as 
such  juror  by  stating  [46]  he  would  and  could  be 
fair  and  impartial,  but  in  substance  said  he  would 
give  the  defendant  the  benefit  of  the  doubt  so  far  as 
his  conscience  would  permit  and  the  law  would  allow ; 
that  he  would  and  could  follow  the  instruction  of  the 
Court;  to  the  excuse  of  which  juror  by  the  Court,  the 
defendant  duly  excepted. 

2.  Insufficiency  of  the  evidence  to  justify  the  said 
verdict  of  ''Guilty"  upon  said  second  count  in  said 
indictment  and  that  it  is  against  law,  because : 

The  testimony  falls  far  short  of  establishing  the 
commission  charged  or  any  offense  insomuch  as  it 
fails  to  prove  or  tend  to  prove  there  was  an  intent  to 
commit  a  crime,  and  the  testimony  fails  to  prove  any 
overt  act  done  or  committed  by  the  accused  to  comnut 
a  crime  with  such  intent,  and  that  whatever  act  or  acts 
w^ere  done  amounted  at  the  most  to  but  mere  solicita- 
tion without  any  subsequent  effort  whatever  towards 
a  commission  of  an  offense  as  defined  by  the  Alaska 
statute,  making  an  attempt  a  suhstsnitiave  offense, 
the  mere  act  of  solicitation  as  disclosed  by  the  testi- 
mony is  not  an  attempt.  Nor  was  any  act  disclosed 
by  the  testimony  which  proved  or  tended  to  prove  the 
commencement  of  the  consummation  of  any  attempt 
whatever;  but,  on  the  contrary,  tended  to  and  did 
conclusively  show  voluntary  abandonment  of  any  at- 
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tempt,  if  any  there  was.  The  whole  of  the  testimony 
also  shows  there  was  no  act  or  acts  by  any  person  or 
persons  whomsoever  whereby  any  alleged  attempt  to 
commit  an  offense  by  the  accused  was  prevented  or 
intercepted. 

3.  Errors  in  law  occurring  at  the  trial,  and  duly 
excepted  to  by  the  defendant,  viz : 

In  answer  to  the  question  asked  by  the  United 
States  Attorney :  ^^Did  you  hear  any  talk  during  that 
time  [47]  (between  two  or  three  days  before 
Christmas)  with  Laura  Herington  about  W.  H.  Wool- 
dridge"  (at  the  Morency  house),  the  witness  Ed  Hall 
answering  '^Yes."  Then  in  answer  to  the  question: 
**What  did  he  tell  you'?"  testified  over  objection  of 
defendant  as  follows:  '^She  told  me  she  was  on  the 
way  home  and  met  defendant  at  Gordon's  Glass  Block 
and  he  asked  her  to  take  a  walk  Avith  him ;  she  went 
to  a  cabin  across  the  way  from  his  place  and  defend- 
ant done  something  to  her  and  had  given  her  two 
dollars  fifty  cents  and  owed  her  a  dollar  more."  To 
which  testimony  and  similar  testimony  and  the  whole 
of  the  testimony  of  the  said  Ed  Hall  the  said  defend- 
ant then  and  there  duly  objected  upon  the  ground 
the  same  was  incompetent,  immaterial  and  irrelevant 
heresay  and  not  a  part  of  the  res  gestae^  and  not  in 
the  nature  of  a  complaint  nor  intended  to  be  a  com- 
plaint and  not  made  to  a  person  to  whom  a  complaint 
would  naturally  be  made.  Which  objection  in  sub- 
stance as  above  stated  the  Court  overruled  and  the 
defendant  duly  excepted. 

The  witness  John  P.  Rose,  after  having  duly  testi- 
fied on  behalf  of  the  Government,  was  shown  a  paper 
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by  the  United  States  Attorney  and  asked  in  sub- 
stance if  his  signature  was  subscribed  thereto.  To 
which  question  defendant  objected  on  the  grounds 
the  same  was  incompetent,  immaterial,  irrelevant,  no 
foundation  laid  and  defendant's  counsel  having  not 
inspected  said  writing,  which  objection  was  over- 
ruled by  the  Court,  to  which  defendant  excepted. 
The  Government  attorney  then  read  from  said  paper 
certain  detached  portions  to  the  witness  Rose  among 
others,  *^Did  not  Wooldridge  ask  you  about  Laura 
Herington  and  gave  you  to  understand  that  he 
(Wooldridge)  desired  to  have  sexual  intercourse 
with  said  Laura  Herington''?  To  which  question 
and  to  questions  of  a  similar  nature  defendant  duly 
objected  because  the  same  were  leading  and  were 
asked  for  the  purpose  of  impeaching  the  Government 
witness  and  no  foundation  having  been  laid.  [48] 
And  other  objections  made  thereto  as  to  the  same 
appears  in  the  stenographic  notes  of  the  reporter 
in  said  court,  which  objection  and  objections  and  the 
every  thereof  were  overruled  by  the  Court  and  duly 
excepted  to  by  the  defendant.  And  other  and  like 
and  similar  questions  based  upon  and  read  from 
said  paper  were  propounded  to  said  witness  Rose, 
to  w^hich  objection  was  duly  made  by  counsel  for  de- 
fendant as  the  same  appears  in  said  stenographic 
notes,  which  objections  were  overruled  by  the  Court 
and  exceptions  duly  taken  by  defendant.  And  the 
Government  counsel  asked  the  said  witness  Rose 
whether  he  did  not  testify  before  the  grand  jury 
in  the  Wooldridge  case  and  stated  to  said  grand 
jury  among  other  things  in  answer  to  the  questions 


The  United  States  of  America,  47 

there  asked  him,  ''If  there  was  a  key  to  the  building 
and  you  said  it  was  a  key  to  the  front  door,"  or  words 
to  that  effect;  which  question  was  duly  objected 
and  excepted  to  by  defendant  upon  the  grounds  the 
same  was  incompetent,  irrelevant  and  immaterial, 
leading  and  an  effort  on  behalf  of  the  Government 
to  impeach  its  own  witness,  and  other  objections 
made  by  defendant  as  the  same  appears  in  said  steno- 
graphic notes.  And  the  Government  asked  other 
and  similar  questions  of  like  nature  concerning  al- 
leged conversations  had  by  witness  with  defendant 
in  the  place  of  business  of  said  witness,  to  which 
question  and  questions,  and  each  and  every  thereof, 
whether  based  upon  said  written  paper  or  otherwise, 
the  defendant  duly  objected  for  the  grounds  and 
reasons  specified  in  said  stenographic  report,  which 
objections  were  by  the  Court  overruled,  to  which  the 
defendant  duly  excepted. 

And  the  counsel  for  the  Government  offered  said 
written  statement  in  evidence  to  which  the  defendant 
objected  on  the  ground  that  the  same  was  incompe- 
tent, and  immaterial  and  irrelevant,  and  was  for  the 
purpose  of  impeaching  their  [49]  own  witness. 
Which  objection  was  overruled  by  the  Court  and 
duly  excepted  to  by  the  defendant,  and  other  ques- 
tions were  so  propounded  by  the  Government  to  the 
witness  Rose  in  the  matter  and  in  the  manner  of  his 
making  the  said  written  statement  and  as  to  the 
matters  and  things  to  which  he  testified  before  the 
grand  jury,  which  testimony  was  for  the  apparent 
purpose  of  discrediting  the  truth  of  the  testimony  of 
the  said  witness  upon  his  direct  examination,  to  which 
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and  eaeli  aiul  every  question  and  matter  and  thing 
therein  and  the  whole  thereof  the  defendant  objected 
to  the  introduction  thereof  before  said  jury,  upon  the 
grounds  that  the  same  was  incompetent,  irrelevant 
and  immaterial,  leading,  suggestive  for  the  purpose 
of  impeaching  their  own  witness  and  other  objections 
as  they  appear  in  said  stenographic  notes.  Which 
objections  were  overruled  to  which  defendant  duly 
excepted. 

The  witness  George  Berg  having  his  attention 
called  to  the  paper  above  referred  to  alleged  to  have 
been  signed  by  the  witness  Eose  in  answer  to  the 
question  as  to  whether  he  had  heard  the  conversation 
and  circumstances  leading  up  to  the  said  signature 
of  the  said  Eose,  answered  he  was  present  in  the 
marshal's  office  that  evening  in  substance.  To  vrhich 
testimony  of  said  Berg  and  all  of  his  testimony  re- 
lating to  the  signing  of  said  statement  by  the  witness 
Eose  and  as  to  the  statements  made  by  said  Eose  at 
said  time  and  place,  the  defendant  duly  objected 
upon  the  grounds  that  the  same  were  incompetent, 
iri'elevant  and  immaterial,  leading  and  was  an  at- 
tempt to  impeach  the  Government  witness  Eose,  and 
other  objections  stated  in  the  said  stenographic  re- 
port. Which  objections  were  overruled  by  the  Court, 
to  which  defendant  duly  excepted  [50]  and  the 
witness  Berg  in  response  to  a  question  for  that  pur- 
pose over  the  objection  of  the  defendant  and  excep- 
tion thereto,  testified  in  substance:  ** Sometime  in  the 
fore  part  of  February,  I  was  informed  that  I  was 
to  undertake  the  investigation  of  Wooldridge,  and 
also  to  learn  whether  or  not  Laura  Herrington  was 
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telling  the  truth/'  all  of  which  testimony  and  testi- 
mon}^  of  like  and  similar  character  was  objected  to 
by  the  defendant  upon  the  grounds  stated  in  said 
stenographic  report,  which  objections  were  overruled 
by  the  Court  and  duly  excepted  to  by  the  defendant. 
The  witness  J.  H.  Miller  for  the  Government,  the 
chief  deputy  marshal,  in  answer  to  a  question  in  sub- 
stance as  to  when  he  first  heard  of  the  matters  and 
things  involved  in  the  second  count  of  the  indictment 
in  the  district  attorney's  office,  stated  in  substance; 
^^You  (Eoth)  asked  me  to  get  George  Herrington 
and  Laura  Herrington  and  I  got  them  and  brought 
them  to  your  office,  and  there  you  (Roth)  or  myself 
or  both  of  us  asked  them  about  Wooldridge  and 
others."  Which  questions  and  which  answers  were 
duly  objected  to  by  the  defendant  for  the  reason  that 
they  were  incompetent,  and  hearsay  and  were  not 
asked  in  the  presence  of  the  defendant.  Which  ob- 
jections were  overruled  by  the  Court,  to  which  the 
defendant  duly  excepted.  Thereupon  the  said  wit- 
ness Miller  proceeded  to  detail  a  conversation  and 
conversations  had  with  the  Government  attorney 
Eoth,  one  Laura  Herrington  and  George  Herrington, 
in  the  absence  of  the  presence  of  the  defendant 
Wooldridge.  Which  conversation  related  to  and  re- 
ferred to  all  of  the  alleged  facts  and  circumstances 
involved  in  the  two  counts  set  forth  in  the  indictment 
in  this  action.  Such  conversations  detailed  and  de- 
picted the  alleged  offense  charged  [51]  in  said 
first  ^ount  and  detailed  all  the  facts  and  circum- 
stances, incidents,  acts,  conversations  between  other 
persons  concerning  and  relating  to  the  charge  in  the 
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said  second  count  of  said  indictment.  To  wMch 
the  counsel  for  the  defendant  duly  objected  to  each 
and  every  of  said  conversations  and  the  answers 
of  the  said  witness  Miller  to  the  question  of  the 
Government  attorney  relating  thereto  upon  the 
ground  and  because  the  same  were  incompetent,  were 
hearsay  and  were  not  had  in  the  presence  of  the  de- 
fendant, and  other  objections  as  the  same  appear  in 
said  stenographic  notes.  Which  objections  and  each 
thereof  were  overruled  by  the  Court,  to  which  the  de- 
fendant duly  excepted.  And  upon  the  completion 
of  the  said  direct  testimony  counsel  for  the  defendant 
moved  to  strike  out  the  said  testimony  of  the  said 
Miller,  which  motion  was  denied  by  the  Court,  to 
which  the  defendant  duly  excepted. 

And  the  witness  Miller  also  testified  in  response 
to  direct  questions  for  that  purpose  in  substance  that 
he  had  taken  a  statement  in  writing  of  the  said  wit- 
ness Rose  in  the  presence  of  the  Deputy  marshals 
McMullen,  Hall  and  Berg,  and  that  the  said  state- 
ment of  the  said  Rose  was  written  by  him  pursuant 
and  in  answer  to  questions,  statements,  interruptions, 
interjections  by  himself  and  the  said  deputies  es- 
pecially the  deputy  Berg  and  afterwards  signed  by 
the  said  witness  Rose.  To  which  testimony  and  all 
testimony  of  a  like  and  similar  character  on  the  part 
of  the  said  witness  Miller,  the  defendant  duly 
objected,  upon  the  grounds  that  the  same  was 
incompetent,  irrelevant,  immaterial,  and  an  [52] 
attempt  to  impeach  the  testimony  of  the  Government 
witness  Rose,  and  other  objections  stated  in  said 
stenographic   report.     Which    objections   and   each 
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thereof  were  overruled  by  the  Court  and  duly  ex- 
cepted to  by  the  defendant. 

The  testimony  of  the  witness  J.  P.  Norris,  a  mem- 
ber of  the  grand  jury,  which  found  said  indictment, 
in  reponse  to  the  questions  of  the  Government  coun- 
sel for  that  purpose  was  to  the  effect  that  the  witness 
Rose  was  sworn  before  said  grand  jury,  and  there- 
upon Government  counsel  read  to  said  witness  Norris 
extracts  from  said  purported  signed  statement  of  said 
witness  Rose  and  asked  the  witness  Norris  if  that 
was  what  Rose  testified  to  before  the  grand  jury,  to 
which  question  and  questions  of  like  manner  and 
similar  nature  the  said  witness  Norris   answered 
*^yes,"  to  which  question  and  questions  and  answer 
and  answers  the  defendant  duly  objected  upon  the 
grounds  that  the  said  question  and  questions  were 
improper  and  did  not  test  the  recollection  of  the  wit- 
ness Norris,  and  that  the  same  were  incompetent,  ir- 
relevant, immaterial,  leading,  hearsay  because  the 
defendant  was  not  present,  and  that  no  foundation 
had  been  laid  for  the  impeachment  of  the  witness 
Rose,  who  was  a  Government  witness  and  was  sought 
to  be  impeached  by  the  Government  itself.     To  which 
objection  and  such  other  objections  as  appear  in  the 
stenographic  report  and  each  and  every  thereof  were 
overruled  by  the  Court,  to  which  the  defendant  duly 
excepted. 

The  witness  H.  N.  Shead  a  member  of  said  grand 
juiy  was  asked  substantially  as  to  the  same  matters 
from  the  same  instrument  concerning  the  testimony 
of  the  witness  Rose  before  said  grand  jury,  and  to 
the  same  effect  were  his  answers  as  were  the  witness 
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Norris  and  to  which  for  the  same  [53]  reasons 
and  causes  the  same  objections  were  made  by  the 
defendant,  overruled  by  the  Court  and  excepted  to 
by  the  defendant. 

The  witnesses  R.  M.  Craw^ford,  Tom  Utaguard, 
and  William  Pendagraft,  each  being  grand  jurors 
before  whom  said  witness  Rose  had   appeared  to 
testify   each  being  respectively  and  in  the   order 
named,  interrogated  by  the  said  Government  attor- 
ney from  the  said  purported  statement  of  said  Rose 
reading  therefrom  in  the  language  thereof  the  state- 
ments therein  in  answer  thereto  each  answ^ered  in  re- 
sponse thereto  ^^yes,"  to  w^hich   testimony   and  the 
testimony  of  each  of  said  witnesses  as  the  same  was 
introduced  the  counsel  for  the  defendant  duly  ob- 
jected for  the  reason  that  the  propounding  of  a  ques- 
tion of  that  character  in  that  form  did  not  call  for 
the  recollection  of  the  testimony  of  the  said  witnesses 
but  on  the  contrary  called  for  a  categorical  answer 
to  a  question  that  w^as  taken  verbatim  from  said  al- 
leged signed  statement,  and  did  not  and  could  not 
test  the  recollection  of  said  witness  and  witnesses  as 
to  what  Rose  had  really  testified  to  before  said  grand 
jury.     Objection   w^as    further   made    because    said 
question  was  leading,  because  it  was  hearsay,  because 
it  was  not  said  in  the  presence  of  the  defendant,  be- 
cause it  was  incompetent  and  immaterial  and  irrele- 
vant for  any  purpose,  and  because   it  was  not  a 
proper  impeaching  question,  and  because  no  founda- 
tion had  been  laid  for  the  purpose  of  impeaching 
the   testimony   of   the   Government's   own   witness, 
Rose.     Which  objections  and  each  thereof  and  the 
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other  objections  in  the  stenographic  notes  were  over- 
ruled by  the  Court,  to  which  the  defendant  duly  ex- 
cepted. 

The  witness  Frank  B.  Hall  a  deputy  marshal 
[54]  testified  in  response  to  leading  questions  that 
he  was  present  in  the  rear  room  of  the  marshal's 
office  on  the  evening  of  Februar}^  15th,  1916,  at  which 
were  present  deputy  marshal  Miller,  McMullen, 
Berg,  himself  and  witness  Rose,  and  that  Rose  made 
such  alleged  statements  in  response  to  inquiries  made 
by  him  by  Miller  and  Berg  taken  down  and  written 
by  Miller  intermittently  as  the  questions,  statements 
and  conversations  called  forth  answers  from  said 
Rose,  and  after  having  been  completed  was  read  to 
said  Rose  by  said  witness  Hall,  which  testimony  and 
the  whole  and  each  and  every  part  and  portion 
thereof  was  introduced  and  testified  to  by  the  said 
Hall  over  the  objections  of  the  defendant  which  ob- 
jections were  that  it  was  intended  to  impeach  the 
testimony  of  said  Rose,  no  foundation  had  been  laid 
therefor,  it  was  hearsay,  it  was  to  impeach  the  Gov- 
ernment's own  witness,  the  defendant  was  not 
present  and  it  was  immaterial,  incompetent  and 
irrelevant  for  any  purpose,  w^hich  objections  and 
each  thereof  together  with  the  objections  that  appear 
in  said  stenographic  report  the  Court  then  and  there 
overruled  to  which  the  defendant  then  and  there 
duly  excepted. 

The  witness  Laura  Herrington  was  recalled  by  the 
Government  after  the  cross-examination  and  upon 
redirect  examination  by  the  Government  was  asked 
the  following  questions;  ''Did  you  lay  down  on  the 
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coat'"?     Answered  ''Yes."     Objected  to  by  defend- 
ant not  proper  redirect  examination,  leading,  self- 
serving  and  other  objections  stated  in  said  steno- 
graphic report,  which  objections  and  each  thereof 
were  overruled  to  which  defendant  excepted.     Gov- 
ernment counsel  then  asked  ''Were  your  legs  apart" 
to  which  counsel  for  the  defense  objected  upon  the 
grounds  the  question  was     [55]     leading,  was  not 
proper  redirect  examination,  incompetent  and  other 
objections  urged  in  said  stenographic  report,  which 
objections  were  overruled  by  the  Court,  to  which  the 
defendant  duly  excepted,  whereupon  the  witness  an- 
swered "yes."     The  Government  then  asked  "what 
defendant  did  with  her'?"  to  which  objection  was 
duly  made,  not  proper  redirect  examination  and  in- 
competent, and  other  objections  which  appear  in  said 
stenographic   report,   which   objections   were   over- 
ruled, to  which  exception  was  taken  by  defendant. 
Whereupon  witness  answered;  "I  can't  explain  it." 
The  Government  counsel  then  asked  the  following 
question, ' '  did  you  have  sexual  intercourse  '^ "  to  which 
question  defendant  objected  upon  the  grounds  that 
the  same  w^as  leading  and  suggestive,  was  not  proper 
redirect  examination,  was  self-serving,  was  incom- 
petent and  the  objections  stated  in  said  stenographic 
report,  which  objections  were  overruled  by  the  Court, 
to  which  the  defendant  duly  excepted.     Thereupon 
the  witness  answered,  "yes." 

And  for  the  reason  and  because  of  said  errors  of 
law  occurring  at  said  trial  and  excepted  to  by  the 
defendant  and  other  errors  occurring  therein  by  the 
improper  interrogation  of  witnesses  duly  objected  to 
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by  the  counsel  for  defendant,  and  excepted  to  when 
the  Court  overruled  said  exceptions  which  cannot 
be  recalled  in  the  brief  period  of  time  provided  for 
the  filing  of  a  motion  for  a  new  trial  which  more 
fully  appear  in  the  shorthand  notes  made  at  said 
trial,  the  defendant  is  entitled  to  have  said  verdict 
set  aside. 

At  the  close  of  the  testimony  of  the  Government 
counsel  for  the  defendant  moved  the  Court  to  direct 
a  verdict  to  be  found  by  the  jury  upon  said  second 
count  in  said  indictment  that  the  defendant  be  found 
^^not  guilty"  upon  the  [56]  grounds  and  for  the 
reason  that  the  testimony  of  the  Government  failed 
to  establish  the  commission  of  the  offense  charged  in 
said  second  count  of  said  indictment  or  any  offense 
whatever,  and  for  the  reason  that  such  evidence 
failed  to  prove  or  tended  to  prove  there  was  any  in- 
tent to  commit  a  crime ;  that  it  failed  to  prove  or  tend 
to  prove  any  overt  act  committed  by  the  accused  with 
intent  to  commit  an  offense ;  that  such  evidence  failed 
to  prove  or  tend  to  prove  anything  more  than  mere 
solicitation  and  that  it  failed  to  prove  or  tend  to  prove 
any  subsequent  act  or  effort  whatever  approaching  to 
any  degree  whatever  the  necessary  commencement  of 
the  consummation  of  any  attempt  to  commit  an  of- 
fence. This  is  the  substance  of  said  motion,  the 
exact  words  of  which  appear  in  said  stenographic 
report. 

The  counsel  for  the  defendant  also  at  said  time 
moved  and  assigned  as  a  reason  therefor  in  substance 
that  the  second  count  in  said  indictment  failed  to 
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charge  any  offence  whatever  under  the  statutes  of 
Alaska. 

Counsel  for  defendant  at  said  time  and  place  also 
moved  in  substance  that  the  Government  then  and 
there  elect  on  which  count  in  said  indictment  the 
Government  would  stand  and  on  which  count  it  would 
elect  to  have  a  verdict  found.  Which  motions  and 
each  thereof  were  by  said  said  Court  then  and  there 
denied,  to  the  denial  of  such  motions,  and  each 
thereof,  by  the  said  Court  the  said  defendant  by  his 
counsel  then  and  there  duly  excepted. 

The  defendant  called  as  a  witness  one  J.  E.  Clark, 
the  clerk  of  said  court,  after  the  usual  preliminary 
questions  asked  said  witness  Clark  the  following 
question ;  * '  Have  you  among  your  records  a  record  in 
you  office  of  an  [57]  indictment  against  J.  P. 
Rose  for  rape?"  to  which  objection  was  immediately 
made  by  Government  counsel  and  sustained  by  the 
Court  before  counsel  for  defendant  could  be  heard. 
To  the  sustaining  of  which  objection  counsel  for  the 
defendant  duly  excepted. 

At  the  close  of  the  testimon}^  in  said  case  counsel 
for  the  defendant  renewed  the  motion  to  the  Court 
that  the  Court  instruct  said  jury  to  find  a  verdict  of 
''not  guilty"  upon  the  second  count  of  said  indict- 
ment for  the  reason  in  substance ;  that  the  evidence 
in  said  case  fails  to  establish  the  commission  of  any 
offence  whatever,  and  that  the  said  count  in  said  in- 
dictment fails  to  charge  an  offence.  Which  motion 
was  by  said  Court  then  and  there  denied  and  to  the 
denial  of  which  counsel  for  the  defendant  then  and 
there  duly  excepted.     [58] 
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Errors  in  law  in  giving-  instructions  to  jury,  and 
duly  excepted  to  by  defendant,  as  follows : 

Defendant  excepts  to  instruction  number  12  given 
and  read  to  the  jury  by  the  Court  for  the  reason  that 
it  is  an  abstraction  purely,  and  not  directing  the 
jury's  attention  to  the  particular  evidence  referred 
to,  and  in  no  wise  aiding  them  to  come  to  a  correct 
conclusion  as  to  the  evidence  the  effect  of  which  is 
sought  to  be  limited. 

Defendant  excepts  to  instruction  number  13  as 
given  and  read  to  the  jury  by  the  Court,  as  not  cor- 
rectly stating  the  law  attempted  to  be  covered  in  said 
instruction. 

Defendant  excepts  to  instruction  number  15  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  it  is  an  abstraction,  tends  to  mislead,  and  is 
not  a  correct  statement  of  the  law  attempted  to  be 
charged. 

Defendant  excepts  to  instruction  number  17  as 
given  and  read  to  the  jury  by  the  Court,  as  not  a  cor- 
rect statement  of  the  law  attempted  to  be  covered  in 
said  instruction.     [53] 

Defendant  excepts  to  instruction  number  18  as 
given  and  read  to  the  jury  by  the  Court,  as  singling 
the  defendant  out  from  all  other  witnesses  in  the 
case  and  laying  special  stress  upon  the  question  of 
his  interest  in  the  result  of  the  trial,  where  as  a 
matter  of  fact  the  instruction  should  apply  to  all  the 
witnesses  in  the  case  if  the  jury  believe  they  have  any 
interest  in  the  result  of  the  trial. 

The  defendant  excepts  to  instruction  nmnbcr  20 
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as  given  and  read  to  the  jury  by  the  Court  for  the 
reason  that  the  same  is  not  a  complete  or  accurate 
statement  of  the  law  attempted  to  be  covered  by  said 
instruction,  and  not  properly  covered  by  other  in- 
structions in  the  case. 

Defendant  excepts  to  instruction  nmnber  21  as 
given  and  read  to  the  jury  by  the  Court  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
law  attempted  to  be  covered  therein;  and  for  the 
further  reason  that  nowhere  else  in  said  instructions 
are  the  ommissions,  constituting  a  correct  statement 
of  the  law  involved  in  this  construction  of  the  law, 
supplied. 

Defendant  excepts  to  instruction  number  22  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  an  accurate  statement  of  the 
law  involved  and  attempted  to  be  charged  in  said  in- 
struction, nor  is  the  error  corrected  or  cured  in  other 
instructions  in  the  case.     [60] 

Defendant  excepts  to  instruction  number  23  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
law  attempted  to  be  charged  in  said  instruction. 

Defendant  excepts  to  instruction  number  23,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
law  attempted  to  be  charged  in  said  instruction,  and 
that  the  defects  therein  are  not  supplied  by  any 
other  instructions. 

Defendant  excepts  to  instruction  number  25,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
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law  attempted  to  be  set  out  in  said  instruction. 

Defendant  excepts  to  instruction  number  26,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
law,  misleading,  and  that  the  jury  should  have  been 
instructed  to  totally  disregard  statements  made  by 
the  witness  Laura  Herrington  to  said  Ed  Hall;  and 
for  the  further  reason  that  they  are  not  competent  to 
prove  any  fact  involved  in  this  case. 

Defendant  excepts  to  instruction  number  27,  as 
given  and  [61]  read  to  the  jury  by  the  Court,  for 
the  reason  that  the  same  is  incomplete,  misleading, 
and  not  a  correct  statement  of  the  law^  attempted  to 
be  given  in  said  instruction. 

Defendant  excepts  to  instruction  number  28,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  incomplete,  misleading,  not  a 
correct  statement  upon  the  question  of  intent,  and 
the  necessary  proof  required  to  prove  such  intent 
upon  the  part  of  the  defendant. 

Defendant  excepts  to  instruction  number  29,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  incomplete,  misleading,  and  not 
a  correct  or  accurate  statement  of  the  law  of  cor- 
roboration of  a  female  upon  whom  a  rape  is  alleged 
to  have  been  committed. 

Defendant  excepts  to  instruction  number  30,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  not  a  correct  statement  of  the 
law  attempted  to  be  charged  in  said  instruction. 

Defendant  excepts  to  instruction  number  31,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
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son  that  the  same  is  an  abstraction,  and  for  the  fur- 
ther reason  that  the  latter  part  of  said  instruction 
has  no  application  to  any  facts  in  this  case  or  to  the 
crimes  charged  in  this  case,  and  is  misleading,  and 
tends  to  confuse  and  mislead  the  jury  upon  the  ques- 
tion of  abandonment.     [62] 

Defendant  excepts  to  instruction  number  32,  as 
given  and  read  to  the  jury  by  the  Court,  for  the  rea- 
son that  the  same  is  involved,  confusing,  contra- 
dictory in  itself,  misleading,  not  applicable  to  the  is- 
sues presented  in  the  indictment;  that  it  is  not  the 
law  of  the  case  from  any  standpoint,  and  the  hy- 
pothesis upon  which  it  is  based  fails  to  collate  all  the 
material  elements  of  the  charge  as  a  basis  for  the 
conclusion  of  guilt. 

The  defendant  excepts  to  the  ruling  of  the  Court 
refusing  to  give  and  read  to  the  jury  instructions 
from  number  1  to  11,  both  inclusive  requested  by  the 
defendant,  for  the  reasons  that  the  same  are  correct 
statements  of  law  as  to  the  points  covered  by  said  in- 
structions, and  no  similar,  proper  or  adequate  state- 
ments of  the  law  have  been  given  elsewhere  by  the 
Court  in  his  instructions  as  given  and  read  to  the 
Jury. 

The  COURT. — All  of  which  exceptions  are  al- 
lowed. The  Court  desires  to  modify  instruction 
number  12.  (Reads.)  ^^You  are  instructed  that 
certain  testimony  has  })een  admitted  in  this  case  for 
specified  and  limited  purposes,  which,  at  the  time  of 
its  reception  by  the  Court,  was  so  limited.  You  will 
bear  in  mind  and  confine  yourselves  in  the  considera- 
tion of  such  testimony  to  the  limited  purpose  for 
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which  it  was  admitted."  That  is  instruction  num- 
ber 12  as  originally  read  to  you.  Now,  in  addition  to 
that,  the  Court  has  added:  (Reads:)  '^ A  particular 
application  of  this  instruction  is  directed  to  the  evi- 
dence of  the  witness  J.  H.  Miller,  wherein  he  [63] 
testified  to  statements  made  to  him  by  Laura  Her- 
rington  prior  to  the  investigation  testified  to  by  him, 
said  testimony  having  been  admitted  for  limited  pur- 
poses as  stated  to  the  jury  by  the  Court  at  the  time  of 
its  reception." 

The  defendant  excepts  to  instruction  number  12, 
as  amended  by  the  Court  and  as  read  to  the  jury,  for 
the  reason  that  the  same  is  an  abstraction,  and  in 
failing  to  tell  the  jury  or  instruct  them  as  to  what 
purpose,  if  at  all,  the  same  could  be  lawfully  and  le- 
gally considered  by  them;  that  the  Court  should  have 
instructed  the  jury  in  this  connection  that  all  of  the 
evidence  of  the  witness  J.  H.  Miller  with  reference  to 
any  conversation  upon  the  part  of  Laura  Herrington 
relative  to  the  commission  of  the  offense  charged  in 
Count  I  of  the  indictment  herein  was  hearsay  evi- 
dence, not  competent  to  be  considered  by  the  jury  for 
any  purpose,  and  should  have  been  withdrawn  by  the 
instructions  of  the  Court  from  the  consideration  of 
the  jury;  that  if  there  is  any  lawful  purpose  or  legal 
reason  whv  said  testimonv  could  or  should  be  con- 
sidered  by  the  jury,  that  such  specific  pvirpose  should 
be  pointed  out  to  the  jury  and  should  not  be  left  to 
the  jury  to  guess  at. 

The  COURT.— Which  exception  is  allowed.     [64] 

For  the  reason,  upon  the  grounds  and  because  of 

the  above-mentioned  errors  of  law  occurring  at  the 
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trial  of  said  action  and  excepted  to  by  the  defendant, 
and  for  the  further  reason  that  because  and  upon  the 
grounds  of  all  error  and  errors  occurring  at  the  trial 
of  said  cause  and  excepted  to  by  the  defendant, 
which  more  fully  appear  in  the  shorthand  notes  of 
the  court  reporter  taken  in  said  cause  at  the  trial 
thereof,  the  defendant  in  said  cause  \Yas  prevented 
from  having  a  fair  and  impartial  trial. 

Upon  the  grounds  and  for  the  reason  and  because 
of  the  insufficiency  of  the  evidence  in  said  cause  to 
justify  the  jury  in  said  cause  in  finding  a  verdict  of 
guilty  upon  the  second  count  contained  in  said  in- 
dictment the  defendant  in  said  cause  is  entitled  to 
have  said  verdict  vacated  and  set  aside. 

For  the  reason  and  because  of  error  at  law  occur- 
ring at  said  trial  and  excepted  to  by  the  defendant 
in  the  matter  of  giving  instructions  to  said  jury,  the 
court  refused  to  give  the  instructions  requested  by 
the  defendant  numbered  one  to  eleven  inclusive ;  the 
jury  was  not  properly  advised  and  instructed  as  to 
the  substantive  law  and  rules  of  evidence  applicable 
to  the  said  cause. 

T.  A.  MARQUAM, 
BION  A.  DODGE, 
Attorneys  for  Defendant. 

Service  of  the  above  motion  is  hereby  admitted  by 
receipt  of  a  copy  hereof  this  16th  day  of  March,  1916. 

REED  W.  HEILIG, 
Asst.  U.  S.  Attorney.     [65] 

[Endorsed] :  No.  708-Cr.  In  District  Court,  Ter- 
ritory of  Alaska,  Fourth  Division.  United  States  of 
America,  Plaintiff,  vs.  W.  H.  Wooldridge,  Defendant. 
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Motion  for  New  Trial.  Filed  in  the  District  Court, 
Territory  of  Alaska,  4th  Div.,  Mar.  16,  1916.  J.  E. 
Clark,  Clerk.     By  Sidney  Stewart,  Deputy.     [66] 


[Title.] 

Motion  in  Arrest  of  Judgment. 

The  defendant  in  the  above-entitled  action,  on  this 
16th  day  of  March,  A.  D.  1916,  after  the  verdict  of 
guilty  found  by  the  jury  upon  the  second  count  in  the 
indictment  against  the  defendant  in  said  action  upon 
the  trial  thereof,  which  was  concluded  on  the  14th 
day  of  March,  1916,  and  before  the  rendition  of  judg- 
ment by  the  Court  upon  said  verdict,  now^  moves  the 
court  to  arrest  the  judgment  in  this  cause  and  dis- 
charge the  defendant  from  this  Court  for  the  follow- 
ing reasons : 

1.  That  the  said  second  count  in  said  indictment 
does  not  conform  to  the  requirements  of  chapter 
seven,  title  fifteen,  of  the  Code  of  Criminal  Procedure 
for  the  Territory  of  Alaska,  because: 

The  facts  stated  in  the  second  count  of  said  indict- 
ment do  not  constitute  a  crime. 

Wherefore  and  for  the  reasons  apparent  in  said  in- 
dictment, and  the  second  count  therein,  and  the  rec- 
ord, the  defendant  prays  that  said  judgment  be  ar- 
rested. 

T.  A.  MARQUAM, 
BION  A.  DODGE, 
Attorneys  for  Defendant. 
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Service  of  the  copy  foregoing  motion  in  arrest  of 
Judgment  received  this  16th  day  of  March,  1916. 

REED  W.  HEILIG, 

Asst.  U.  S.  Attorney. 
Attorney  for  Plaintiff. 

[Endorsed] :  No.  708-Cr.  In  District  Court,  Ter- 
ritory of  Alaska,  Fourth  Division.  United  States  of 
America,  Plaintiff,  vs.  W.  H.  Wooldridge,  Defendant. 
Motion  in  Arrest  of  Judgment.  Filed  in  the  Dis- 
trict Court,  Territory  of  Alaska,  4th  Div.,  Mar.  16, 
1916.  J.  E.  Clark,  Clerk.  By  Sidney  Stewart,  Dep- 
uty.    [67] 


[Title.] 

Minutes  of  Court — March  25, 1916. 
Order  Setting  Hearing  of  Motion  for  New  Trial. 

Now  at  this  time  came  R.  F.  Roth,  United  States 
Attorney  in  behalf  of  the  Government;  came  also  the 
defendant  in  the  custody  of  the  United  States  Mar- 
shal with  his  attorneys  Bion  A.  Dodge  and  T.  A.  Mar- 
quam  and  respective  counsel  consenting, 

IT  IS  ORDERED  that  hearing  on  defendant's  mo- 
tion for  a  new  trial  in  this  cause  be,  and  the  same  is, 
hereby  set  for  Monday,  March  27th,  1916,  to  follow- 
ing hearing  in  cause  No.  700-Cr.  United  States,  vs. 
Carl  Johanson. 

CHARLES  E.  BUNNELL, 
District  Judge.     [68] 
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[Title.] 

Minutes  of  Court— March  27, 1916. 
Hearing  on  Motion. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government;  came 
also  the  defendant  herein  in  the  custody  of  the 
United  States  Marshal  and  with  his  attorneys  Bion 
A.  Dodge  and  T.  A.  Marquam  and  defendant's  mo- 
tions for  a  new  trial  and  arrest  of  judgment  came  on 
regularly  before  the  Court  and  argument  was  had  by 
respective  counsel. 

Court  declared  recess  until  2  P.  M. 

2 :00  P.  M. 
Now,  at  this  time,  came  R.  P.  Roth,  United  States 
Attorney  and  Reed  W.  Heilig,  Assistant  United 
States  Attorney  in  behalf  of  the  Government;  came 
also  the  defendant  in  person  and  in  custody  of  the 
United  States  Marshal  and  Bion  A.  Dodge  and  T.  A. 
Marquam  appearing  in  behalf  of  defendant,  defend- 
ant's motions  for  a  new  trial  and  arrest  of  judgment 
came  on  for  continuance  of  hearing  and  argument 
having  been  had  by  respective  counsel,  the  matter 
was  taken  under  advisement  by  the  Court. 

CHARLES  E.  BUNNELL, 
District  Judge.     [69] 
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[Title.] 

Minutes  of  Court— March  30, 1916. 
Order  Denying  Motions. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Harry  E.  Pratt  and  Reed  W.  Heilig, 
Assistant  United  States  Attorneys  in  behalf  of  the 
Government;  came  also  the  defendant  in  the  custody 
of  the  United  States  Marshal  and  with  his  counsel 
Bion  A.  Dodge  and  T.  A.  Marquam,  and  defendant's 
motions  for  a  new  trial  in  this  cause  and  for  arrest 
of  Judgment  herein  having  been  previously  argued 
before  the  Court  and  submitted  and  the  Court  now 
being  fully  advised. 

It  is  ordered  that  said  motions  be,  and  the  same 
hereby  are,  denied. 

(Clerk's  Note:  Defendant  excepts  to  above  ruling, 
which  exception  is  allowed.) 

CHARLES  E.  BUNNELL, 

District  Judge.     [70] 


[Title.] 

Minutes  of  Court— March  30, 1916. 
Order  Fixing  Time  for  Sentence. 
Now,  at  this  time  came  R.  F.  Roth,  United  States 
Attorney  and  Harry  E.  Pratt  and  Reed  W.  Heilig, 
Assistant  United  States  Attorneys  in  behalf  of  the 
Government;  came  also  the  defendant  in  the  custody 
of  the  United  States  Marshal  with  his  attorneys  Bion 
A.  Dodge  and  T.  A.  Marquam,  and  there  being  no  ob- 
jections. 
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It  is  ordered  that  the  time  for  pronouncing  sen- 
tence upon  the  defendant  herein  be,  and  the  same 
hereby  is,  fixed  at  10  o'clock  A.  M.,  Tuesday,  April 

4th,  1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [71] 


[Title.] 

Motion  for  Extension  of  Time  in  Which  to  Prepare, 
Present  and  Have  Settled  Bill  of  Exceptions. 

Motion  is  hereby  made  by  the  defendant  in  the 

above-entitled  action  for  further  time  to  prepare, 

present  and  have  settled  Bill  of  Exceptions  in  the 

above-entitled  cause. 

T.  A.  MARQUAM, 

BION  A.  DODGE, 

Attorneys  for  Defendant. 

[Endorsed] :  No.  708-Cr.  In  District  Court,  Ter- 
tory  of  Alaska,  Fourth  Division.  United  States  of 
America,  vs.  W.  H.  Wooldridge.  Motion  for  Exten- 
sion of  the  Time  Within  Which  to  Prepare,  Present 
and  have  Settled  Bill  of  Exceptions.  Filed  in  the 
District  Court,  Territory  of  Alaska,  4th  Div.,  Apr.  5, 
1916.  J.  E.  Clark,  Clerk.  By  Sidney  Stewart,  Dep- 
uty.    [72] 


[Title.] 

Affidavit  of  Bion  A.  Dodge. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Bion  A.  Dodge,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  T.  A.  Marquam,  Esq.,  and  this 
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affiant  were  the  persons  retained  by  the  defendant  in 
this  case  to  represent  him  in  the  defense  of  said  ac- 
tion, the  trial  of  which  action  was  commenced  on  the 
6th  day  of  March,  1916,  and  continued  until  the  15th 
day  of  March,  1916,  resulting  in  a  verdict  of  guilty 
upon  the  second  count;  that  upon  the  17th  day  of 
March,  1916,  a  motion  for  a  new  trial  was  duly  filed 
and  the  same  was  heard  on  the  27th  day  of  March, 
1916  and  on  Thursday,  the  30th  day  of  March,  1916, 
the  said  motion  for  a  new  trial  was  duly  denied  and 
the  date  for  pronouncing  judgment  upon  the  defend- 
ant w^as  then  and  there  on  said  last-named  date  fixed 
for  Tuesday,  the  4th  day  of  April,  1916;  that  on  said 
last-named  date  the  time  for  pronouncing  judgment 
was  then  and  there  duly  continued  until  Saturday, 
the  8th  day  of  April,  1916. 

Affiant  further  says  that  from  whatsoever  judg- 
ment this  Court  may  in  its  power  and  the  exercise  of 
its  discretion  may  pronounce  against  the  said  de- 
fendant, this  defendant  desires  to  and  has  made 
preparations  for  appeal  therefrom,  and  to  that  end 
has  already  arranged  with  Mr.  E.  T.  Wolcott,  the  offi- 
cial court  stenographer,  and  reporter,  for  a  certified 
copy  of  the  transcript  of  his  reporter's  notes,  which 
transcript  this  affiant  is  informed  will  be  made  and 
extended  at  or  about  the  departure  of  the  Court 
down  river  [73]  in  June;  that  it  will  be  necessary 
to  submit  the  same  to  the  United  States  Attorney 
and  thereafter  to  settle  the  same. 

Therefore  this  affiant  respectfully  requests  this 
Court  to  extend  the  time  for  the  preparation,  pres- 
entation and  settlement  of  the  Bill  of  Exceptions  in 
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this  case  until  the  25th  day  of  August,  1916,  or  until 
the  Court  shall  return  from  down  river. 

Affiant  further  says  that  the  defendant  in  this  ac- 
tion feels  himself  aggrieved  at  the  verdict  of  the  jury 
in  said  case  and  desires  to  appeal  from  the  judgment 
to  follow  said  verdict  w^hatever  the  same  may  be,  and 
that  said  appeal  is  taken  in  good  faith  and  for  no 
other  purpose. 

BION  A.  DODGE. 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
April,  1916. 

[Seal]  C.  C.  HEID, 

Notary  Public  in  and  for  Alaska. 
My  commission  expires  October  21, 1917. 

[Endorsed] :  No.  708-Cr.  In  District  Court,  Ter- 
ritory of  Alaska,  Fourth  Division.  United  States  of 
America,  vs.  W.  H.  Wooldridge.  Affidavit  of  Bion 
A.  Dodge.  Filed  in  the  District  Court,  Territory  of 
Alaska,  4th  Div.,  Apr.  5,  1916.  J.  E.  Clark,  Clerk. 
By  Sidney  Stewart,  Deputy.     [74] 


[Title.] 

Order   Extending   Time  to  August  25,   1916,   for 
Preparation,  etc.,  of  Bill  of  Exceptions. 

Order  Extending  Time  for  Preparation,  Presenta- 
tion and  Settlement  of  Bill  of  Exceptions. 

WHEREAS,  the  defendant  in  the  above-entitled 
action  has  moved  this  Court  for  further  time  within 
which  to  prepare,  present  and  have  settled  his  Bill 
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of  Exceptions  in  the  above-entitled  action,  and  in 
that  behalf  one  of  the  attorneys  for  the  defendant 
has  filed  an  affidavit  showing  the  reasons  and  causes 
therefor, 

NOW,  THEREFORE,  IT  IS  HEREBY  OR- 
DERED that  the  time  for  the  preparation,  presenta- 
tion and  settlement  of  the  Bill  of  Exceptions  in  the 
above-entitled  action  shall  be,  and  the  same  is, 
hereby  extended  until  the  2i5th  day  of  August,  1916. 

Dated  Fairbanks,  Alaska,  April  5th,  1916. 

CHARLES  E.  BUNNELL, 
District  Judge. 

Entered  in  Court  Journal  No.  13,  page  514. 

[Endorsed]:  Original.  No.  708-Cr.  In  the  Dis- 
trict Court,  Territory  of  Alaska,  Fourth  Division. 
United  States  of  America,  vs.  W.  H.  Wooldridge. 
Order  Extending  Time  for  Preparation,  Presenta- 
tion, and  Settlement  of  Bill  of  Exceptions.  File3  in 
the  District  Court,  Territory  of  Alaska,  4th  Div., 
Apr.  14,  1916.  J.  E.  Clark.  By  Sidney  Stev^art, 
Deputy.     [75] 


[Title.] 

Minutes  of  Court — April  4, 1916. 
Order  Continuing  Time  for  Sentence. 
Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  Harry  E.  Pratt  and  Reed  W.  Heilig, 
Assistant  United  States  Attorneys  in  behalf  of  the 
Government;  came  also  the  defendant  in  the  custody 
of  the  United  States  Marshal  with  his  attorney  Bion 
A.  Dodge,  and  this  being  the  time  heretofore  fixed 
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for  the  pronouncement  of  judgment  and  sentence 
upon  the  defendant  herein, 

Now,  upon  the  Court's  own  motion,  it  is  ordered 
that  the  time  for  pronouncing  judgment  and  sen- 
tence upon  the  defendant  herein  be  and  the  same 
hereby  is  continued  to  10  o'clock  A.  M.  Saturda}^, 
April  8th,  1916. 

CHARLES  E.  BUNNELL, 

District  Judge.     [76] 


[Title.] 

Judgment. 

Now,  at  this  time,  to  wit,  April  8th,  one  thousand 
nine  hundred  and  sixteen,  the  same  being  one  of  the 
regular  February,  1916,  term  days  of  this  court,  this 
cause  came  on  regularly  for  the  pronouncement  of 
judgment  and  sentence  of  this  court  upon  the  de- 
fendant, W.  H.  Wooldridge.  The  defendant  ap- 
peared personally  and  by  his  attorneys,  Bion  A. 
Dodge  and  Thomas  A.  Marquam,  and  the  plaintiff, 
the  United  States  of  America  appeared  by  its  Dis- 
trict Attorney,  R.  F.  Roth  and  Assistant  District  At- 
torney.  Reed  W.  Heilig. 

It  appears  to  the  Court  and  the  Court  so  finds  that 
the  defendant  was  duly  and  regularly  indicted  by  a 
regular  and  lawful  Grand  Jury  for  the  Fourth  Judi- 
cial Division,  Territory  of  Alaska,  for  the  regular 
February,  1916,  term  of  this  court,  upon  the  18tli  day 
of  February,  1916,  in  Count  1  of  said  indictment  of 
the  crime  of  rape,  alleged  therein  to  have  been  com- 
mitted upon  the  23d  day  of  December,  1914,  at  Fair- 
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banks,  Alaska,  upon  one  Laura  Herin^on,  a  female 
child  of  the  age  of  thirteen  years,  he  the  said  Wool- 
dridge being  then  and  there  over  the  age  of  twenty- 
one  years;  in  Count  II  of  said  indictment  of  the  crime 
of  attempt  to  commit  rape,  alleged  therein  to  have 
been  committed  on  the  14th  day  of  February,  1916,  in 
the  Town  of  Fairbanks,  Fairbanks  Precinct,  Terri- 
tory of  Alaska,  upon  one  Laura  Herrington,  a  female 
child  of  the  age  of  fourteen  years,  he,  the  said  W.  H. 
Wooldridge,  being  then  and  there  over  the  age  of 
twenty-one  years.     [77] 

It  further  appears  to  the  Court  that  the  defendant 
was  duly  and  regularly  arraigned  upon  said  indict- 
ment and  upon  the  23d  day  of  February,  1916,  duly 
and  regularly  plead  not  guilty  thereto,  and  upon  the 
6th  day  of  March,  1916,  the  same  having  been  duly 
and  regularly  appointed  as  the  trial  day  for  this 
cause,  he  appeared  in  court  with  his  attorneys  afore- 
said, and  upon  the  6th,  7th,  8th,  9th,  10th,  11th,  13th, 
and  14th  days  of  March,  1916,  a  jury  of  twelve  men 
were  duly  and  regularly  impaneled  and  sworn,  evi- 
dence introduced  upon  behalf  of  plaintiff  and  de- 
fendant, arguments  of  counsel  had,  and  the  jury  duly 
instructed  by  the  Court,  as  to  the  law  in  the  case. 
That  upon  the  14th  day  of  March,  1916,  said  jury  re- 
tired to  consider  their  verdict  and  upon  the  same  day 
returned  their  verdict,  which  was  and  is  as  follows: 
^^  [Title.] 

Verdict. 

We,  the  jury  in  the  above-entitled  action,  duly  im- 
paneled and  sworn,  do  find  the  defendant  not  guilty 
of  the  crime  of  rape  charged  in  count  I  of  the  indict- 
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ment,  and  do  find  the  defendant  guilty  of  the  crime 
of  attempt  to  commit  rape  charged  in  count  II  of 

the  indictment. 

Fairbanks,  Alaska,  March  14,  1916. 

L.  J.  HEACOCK, 

Foreman." 

That  thereafter,  defendant  filed  motions  in  arrest 
of  judgment  and  for  a  new  trial,  which  were,  upon 
the  30th  day  of  March,  1916,  duly  and  regularly  over- 
ruled and  now  upon  this  8th  day  of  April,  1916,  the 
same  having  been  heretofore  regularly  designated  as 
the  day  for  the  pronouncement  of  the  judgment  and 
sentence  and  defendant  and  his  counsel  having  been 
asked  if  there  was  any  reason  why  judgment  should 
not  be  pronounced,  and  the  Court  being  fully  advised 
upon  the  subject. 

IT  IS  ADJUDGED  that  the  defendant,  W.  H. 
Wooldridge,  is  not  guilty  of  the  crime  of  rape  as 
charged  in  the  Count  I  of  said  indictment,  [78] 
but  is  guilty  of  the  crime  of  attempt  to  commit  rape, 
as  charged  in  Count  II  of  said  indictment,  and  in  ac- 
cordance with  the  verdict  of  said  jury,  and  it  is  the 
judgment  and  sentence  of  the  Court  that  the  said  de- 
fendant by  reason  of  the  above,  be  confined  in  the 
United  States  penitentiary  at  McNeil's  Island, 
County  of  Pierce,  State  of  Washington,  for  a  period 
of  six  years,  and  the  United  States  Marshal  is  di- 
rected to  deliver  said  defendant  to  said  penitentiary 
for  the  execution  of  this  sentence. 
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Dated  at  Fairbanks,  Alaska,  this  8th  day  of  April, 
1916. 

CHARLES  E.  BUNNELL, 

District  Judge. 
Entered  in  Court  Journal  No.  13,  page  496. 

[Endorsed] :  No.  708.  In  the  District  Court  of 
the  United  States  for  the  Territory  of  Alaska. 
United  States  of  America  vs.  W.  H.  Wooldridge. 
Judgment  and  Sentence.  Filed  in  the  District  Court, 
Territory  of  Alaska,  4th  Div.  Apr.  8,  1916.  J.  E. 
Clark,  Clerk.     By  Sidney  Stewart,  Deputy.     [79] 


[Title.] 

Bill  of  Exceptions. 
BE  IT  REMEMBERED  that  this  cause  came  on 
regularly  for  trial  in  the  above-entitled  court,  at  10 
o'clock  A.  M.,  March  6,  1916,  Honorable  Charles  E. 
Bunnell,  Judge  of  said  court,  presiding.  United 
States  Attorney  R.  F.  Roth,  and  Assistant  United 
States  Attorney  Reid  W.  Heilig,  appearing  as  attor- 
neys for  the  Government,  and  B.  A.  Dodge  and 
Thomas  A.  Marquam,  appeared  as  attorneys  for  de- 
fendant. Proceedings  were  regularly  taken  to  im- 
panel a  jury;  and  during  all  recesses  and  continu- 
ances while  the  jury  was  being  impaneled,  the  jiu'ors 
in  the  box  were  kept  in  the  charge  of  bailiffs  sworn 
in  that  behalf.  On  Wednesday,  March  8,  1916,  a 
jury  of  twelve  men  having  been  duly  impaneled,  were 
duly  sworn  to  try  the  case.  The  defendant  was  pres- 
ent in  court  during  all  the  proceedings  and  taking 
of  testimony  at  the  trial;  and  the  jury,  after  being 
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sworn  to  try  the  case,  were  kept  together  in  charge 
of  the  bailiffs.  After  the  swearing  of  the  jury,  an 
opening  statement  was  made  on  behalf  of  the  Gov- 
ernment by  R.  P.  Roth,  and  thereupon  Mr.  Thomas 
A.  Marquam  made  an  opening  statement  on  behalf 
of  the  defendant,  whereupon  the  following  proceed- 
ings were  had  and  testimony  was  taken:     [80] 

[Testimony  of  Laura  Herrington,  for  Plaintiff.] 
LAURA  HERRINGTON,  a  witness  for  plaintiff, 
after  being  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name  ? 

Mr.  DODGE. — Wait  a  minute.  Now,  if  the  Court 
please,  we  object  to  the  introduction  of  any  testimony 
whatever  under  this  indictment  or  the  two  counts 
thereof,  for  the  reason  that  the  purported  facts  set 
forth  in  the  indictment  in  Count  I  do  not  constitute 
a  public  offense ;  that  the  facts  set  forth  in  Count  II 
do  not  constitute  a  public  offense. 

(By  order  of  the  Court,  the  jury,  after  being  ad- 
monished as  usual  not  to  talk  about  the  case,  etc., 
withdraw  in  charge  of  the  bailiffs ;  the  motion  is  ar- 
gued ;  and  at  25  min.  past  12  M.  the  jury  come  into 
court,  and  the  Court  takes  a  recess  until  2  P.  M., 
and  the  jury,  after  being  admonished  as  usual,  with- 
draw in  charge  of  the  bailiffs.  Court  reconvenes 
at  2  P.  M. ;  the  jury,  the  defendant  and  his  attorney 
and  the  District  Attorney  are  present,  and  again, 
by  order  of  the  Court,  the  jury,  after  being  admon- 
ished as  usual,  retire  in  custody  of  the  bailiffs,  and 
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the  argument  is  resumed,  and,  having  been  concluded, 

the  jury,  at  3  P.  M.,  come  into  court,  and  thereupon 

the   Court   overruled   the   objection,  and  defendant 

asks  and  is  granted  an  exception  to  said  ruling,  and 

the  trial  is  resumed.) 

(By  Mr.  ROTH.) 

Q.  What  is  your  name  f 

A.  Laura  Herrington. 

Q.  Where  do  you  live?        A.  Fairbanks. 

Q.  Whereabouts  in  Fairbanks  do  jou  live  ?    What 
street  do  you  live  on  %        A.  Second  Avenue,  I  think. 

Q.  What  part,  the  upper  or  lower  part  of  town? 

A.  Lower  part. 

Q.  What  is  your  father's  name?     [81] 

A.  George  Herrington. 

Q.  Do  you  know  where  you  were  bom? 

A.  In  Circle  City. 

Q.  How  old  are  you?        A.  Fourteen. 

Q.  When  is  your  birthday  ?        A.  3d  of  August. 

Q.  How  old  will  you  be  your  next  birthday  ? 

A.  Fifteen. 

Q.  Where  were  you  living  last  Christmas  a  year 
ago?     Where  was  your  home  then? 

A.  In  Ester  City. 

Q.  What  was  your  father's  business  at  that  time? 

A.  He  owned  a  saloon  there. 

Q.  What  is  you  mother's  name? 

A.  Mrs.  Herrington. 

Q.  Do  you  know  her  first  name?         A.  Exina. 

Q.  Have  you  any  sisters?        A.  Yes. 

Q.  Have  you  a  sister  younger  than  yourself? 
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A.  Yes. 

Q.  What  is  her  name  ?        A.  Lena. 

Q.  Have  you  a  sister  older  than  yourself  ? 

A.  Yes. 

Q.  What  is  her  name  ?        A.  Louise  Mary. 

Q.  Have  you  more  than  one  older  than  yourself  ? 

A.  Yes.     [82] 

Q.  What  is  the  other's  name? 

A.  Louise  and  Catherine. 

Q.  Where  were  you  last  Christmas  a  year  ago? 

A.  I  came  into  town. 

<5.  Who  came  into  town  with  a^ou? 

A.  Catherine. 

Q.  Your  sister  Catherine  ?        A.  Yes. 

Q.  Did  anyone  else  come  in  with  you  ? 

A.  Not  that  I  remember  of. 

Q.  Was  anyone  else  in  town  during — that  is,  of 
your  family  while  you  were  in  here? 

A.  There  might  have  been.     I  don't  remember. 

Q.  Did  your  mother  come  to  town  at  that  time  ? 

A.  What  do  vou  mean? 

Q.  Did  your  mother  come  to  town  from  Ester  at 
the  time  that  you  were  in  here  on  that  trip  last 
Chirstmas  a  year  ago? 

A.  Yes,  a  week  before  Christmas. 

Q.  She  came  in  a  week  before  Christmas,  you  say  ? 

A.  Yes,  sir.  ' 

Q.  How  long  did  she  stay  here  at  that  time,  do  you 
know?        A.  Until  after  New  Years,  I  think. 

Q.  How  long  did  you  stay  here  ? 

A.  I  stayed  as  long  as  mama  did. 
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Q.  You  went  back  with  your  mother?        A.  Yes. 

Q.  When  did  you  come  in,  before  Christmas'? 
How  long  were  you  in  here  before  Christmas  f 

A.  A  week  before  Christmas.     [83] 

Q.  Did  you  come  in  at  the  same  time  that  your 
mother  did?        A.  Yes. 

Q.  You  came  in  at  the  same  time,  a  week  before 
Chirstmas,  did  you  say?        A.  Yes. 

Q.  Do  you  know  Mr.  Wooldridge,  the  defendant 
here,  the  gentleman  sitting  beside  Mr.  Dodge  there  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  known  him  Laura  ?  Is  it  a 
long  time?        A.  Yes. 

Q.  Did  you  see  Mr.  Wooldridge  at  the  time  that 
you  were  in  here  from  Ester  on  that  trip,  the  holi- 
days, last  Christmas  a  year  ago,  did  you  see  Mr. 
Wooldridge?        A.  Yes. 

Q.  Now,  with  reference  to  Christmas  day,  when 
was  it  that  you  saw  Mr.  Wooldridge  ? 

A.  I  don't  understand. 

Q.  Was  it  before  Christmas  that  you  saw  him,  or 
after  Christmas?        A.  Before. 

Q.  How  long  before,  Laura  ? 

A.  Two  or  three  days  before. 

Q.  Where  did  you  see  him? 

A.  By  the  Glass  Block. 

Q.  Do  you  know  the  name  of  the  street?  Whose 
store  is  the  Glass  Block?        A.  Gordon's. 

Q.  Was  there  anyone  with  you  at  the  time  you  saw 
Mr.  Wooldridge  that  time?        A.  No. 
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Q,  Was  there  anyone  with  Mr.  Wooldridge  ? 

A.  No.     [84] 

Q.  Did  Mr.  Wooldridge  talk  to  you?        A.  Yes. 

Q.  What  did  Wooldridge  say  to  you  ? 

A.  He  asked  me  to  go  for  a  walk  with  him. 

Q.  What  did  you  say? 

A.  I  said  I  didn't  want  to  go. 

Q.  Then  what  did  he  say  after  that  ? 

A.  He  asked  me  again. 

Q.  Then  w^hat  did  you  say  ?        A.  I  went. 

Q.  Did  you  tell  him  you  would  go  ?        A.  Yes. 

Q.  Did  you  go  with  him  ?        A.  Yes. 

Q.  Where  did  you  go  ? 

A.  Up  by  the  Eagle  Hall  way. 

Q.  How  is  that? 

A.  Up  the  Eagle  Hall  way. 

Q.  To  what  place  did  you  go  ? 

A.  To  the  cabin  by  his  house. 

Q.  Was  there  anybody  else  in  the  cabin  ? 

A.  No. 

Q.  Did  you  go  into  the  cabin?        A.  Yes. 

Q.  Now,  when  you  and  Mr  Wooldridge  got  into 
the  cabin  was  there  anyone  else  in  the  cabin  that  you 
know  of  besides  you  and  Mr.  Wooldridge  ? 

A.  No. 

Q.  What  time  of  the  evening  was  this,  as  nearly 
as  you  can  fix  the  time?  A.  About  seven-thirtv. 
[85] 

Q.  When  you  got  into  the  cabin  there,  what  did 
Mr.  Wooldridge  do,— what  is  the  first  thing  that  he 
did? 
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A.  He  laid  his  coat  on  the  floor,  on  the  ground, 
rather. 

Q.  On  the  ground.        A.  Yes. 

Q.  What  kind  of  a  coat  did  he  have  ? 

A.  A  fur  coat. 

Q.  After  he  had  laid  the  coat  on  the  ground,  what 
did  you  do  ?        A.  I  laid  on  it. 

Q.  Did  you  unbutton  any  part  of  your  clothes  ? 

A.  Yes. 

Q.  Did  you  unbutton  your  drawers'? 

(Defendant  objects  as  leading  and  suggestive. 
Sustained.) 

Q.  "What  did  you  do,  Laura,  with  reference  to  your 
drawers, — what  did  you  do '? 

A.  I  unbuttoned  them. 

Q.  Then  w^hat  did  Mr.  Wooldridge  do?  Just 
speak  up,  Laura,  and  tell  the  jury  what  Mr.  Woold- 
ridge did.        A.  He  laid  on  me. 

The  COURT.— What  is  the  answer? 

A.  He  laid  on  me. 

Mr.  ROTH. — Q.  Well,  when  he  laid  on  you,  did 
he  do  anything  to  you?        A.  Yes. 

Q.  What  did  he  do  ?  (No  answer.)  Do  you  know 
what  sexual  intercourse  means'?  (No  answer.) 
State  whether  he  had  sexual  intercourse  with  you. 

(Defendant  objects  as  leading  and  suggestive. 
Sustained.) 

Q.  State  just  what  he  did,  Laura.  (No  answer.) 
Just  state  what  he  did. 

The  COURT.— Q.  Do  you  understand  Mr.  Roth's 
question?     [86]         A.  Yes. 
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Q.  Answer  the  question.        A.  Yes. 

Mr.  ROTH.— Q.  I  ask  you—  The  Court  sus- 
tained that  objection,  Laura,  and  it  is  necessary  for 
you  to  state  what  he  did. 

A.  Well,  I  can't  explain  what  he  did. 

Q.  Do  you  mean  that  you  are  ashamed  to  explain 
it,  or  that  you  don't  know  how  to  explain  it. 

(Defendant  objects  as  leading  and  suggestive. 
Overruled.  Defendant  asks  and  is  given  an  excep- 
tion.) 

Q.  What  is  it? 

A.  I  said  I  was  ashamed  to,  and  I  don't  know  how 
to  explain  it. 

Q.  Now,  Laura,  tell  this  jury — look  at  this  jury 
and  tell  this  jury  whether  or  not  Mr.  Wooldridge  at 
that  time  when  he  was  laying  on  top  of  you  in  that 
cabin,  as  you  have  stated,  had  sexual  intercourse  with 
you? 

(Defendant  objects  as  irrelevant,  incompetent,  im- 
material in  the  form  it  is  put,  because  it  is  leading 
and  suggestive.) 

The  COURT. — Laura.  You  may  explain  to  the 
jury  what  happened  there. 

A.  I  can't  explain. 

Mr.  ROTH.— Q.  Do  you  know,  Laura,  what  it 
means  for  a  man  to  spend  ? 

(Defendant  objects  as  leading  and  suggestive,  and, 
the  term  not  having  been  used  by  this  witness,  it  is 
entirely  leading  and  suggestive.  Objection  sus- 
tained.) 

Q.  Laura,  will  you  please— will  you  please  tell  this 
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jury  what  Mr.  Wooldridge  did  when  he  was  laying 

on  top  of  you  there  ? 

A.  I  told  you  I  can't  explain. 

Q.  Because  we  are  at  a  standstill  now.     Can't  you 
tell  this  jury,  whether  you  explain  it  or  not — can't 
you  tell  the  jury  what  he  did  when  he  lay  on  top  of 
you?     (No  answer.)     Won't  you  do  that,  Laura? 
[87]         A.  I  told  you  I  can't. 

Q.  Tell  this  jury  whether  or  not  Mr.  Wooldridge 
at  that  time  inserted  his  penis  into  your  body. 

(Defendant  objects  as  leading  and  suggestive,  and 
putting  the  question  (means  answer)  into  the  wit- 
ness' mouth.  The  Court  states  it  is  leading,  but 
overruled  the  objection.  Defendant  excepts  and  is 
allowed  an  exception.) 

A.  Yes. 

Q.  Did  you  say  *'Yes"  or  what?        A.  He  did. 

(Defendant  moves  to  strike  the  answ^er,  because  it 
is  gotten  from  the  witness  by  a  leading  and  suggestive 
question.  Motion  denied.  Defendant  asks  and  is 
given  exception.) 

Q.  What,  if  anything — or  did  you  see — Was  there 
any  stain  on  your  clothes  after  that? 

(Defendant  objects  as  leading  and  suggestive. 
Objection  sustained.) 

Q.  State,  Laura,  whether  or  not  there  was  any- 
thing on  your  drawers  after  you  left  there. 

A.  I  don't  remember. 

Q.  Laura,  state  what,  if  anything,  Mr.  Wooldridge 
gave  you  at  that  time  ?        A.  Yes. 

(Defendant  objects  as  irrelevant,  and  immaterial. 
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the  objection  is  overruled.) 

Q.  What  did  he  give  you?        A.  Two  and  a  half . 

Q.  Did  Mr.  Wooldridge  make  you  any  further 
promise  at  that  time  1 

(Defendant  objects  as  irrelevant,  incompetent  and 

immaterial.     Sustained. ) 

Q.  Did  Mr.  Wooldridge  say  anything  at  that  time 
to  you  when  he  gave  you  the  two  dollars  and  a  half  ? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled.  Defendant  asks 
and  is  given  an  exception.) 

Q.  Did  you  understand  the  question,  Laura? 
[88]         A.  What  question? 

Q.  Did  Mr.  Wooldridge  say  anything  to  you  at  all 
at  the  time  he  gave  you  the  two  dollars  and  a  half  ? 

A.  I  told  him  two  and  a  half  wasn't  enough. 

Q.  What  did  he  say? 

A.  He  would  give  me  a  dollar  more. 

Q.  He  said  he  would  give  you  a  dollar  more. 
Where  did  you  go  from  there? 

A.  Up  to  my  aunty's. 

Q.  Who  went  with  you  ?        A.  Wooldridge. 

Q.  How  far  did  he  go  with  you  ?        A.  Part  way. 

Q.  Who  was  your  aunty?         A.  Mrs.   Morency. 

Q.  Where  were  you  stopping  at  that  particular 
time  in  town?         A.  At  Mrs.  Morency 's. 

Q.  Are  you  acquainted  with  a  man  by  the  name  of 
Ed  Hall?        A.  Yes. 

Q.  Did  you  see  him  that  night  ? 

(Defendant  objects  as  irrelevant,  incompetent  and 
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immaterial.     Objection  overruled.     Defendant  asks 

and  is  given  an  exception.) 

A.  Yes. 

Q.  Where?        A.  Aunty's. 

Q.  How  long  after  you  got  there  f 

A.  I  don't  remember. 

Q.  Did  you  have  a  talk  with  Mr.  Hall  at  that 
time  ? 

(Defendant  objects  as  irrelevant^  incompetent  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts, and  exception  allowed.)     [89'] 

A.  Yes. 

Q.  Just  tell  this  jury  what  you  told  Mr.  Hall,  if 
anything,  about  Mr.  Wooldridge. 

(Defendant  objects  as  irrelevant,  incompetent,  im- 
material, hearsay ;  no  evidence  when  the  conversation 
took  place ;  no  evidence  to  show  it  was  in  the  nature 
of  a  confession ;  that  the  inference  from  the  evidence 
is  that  it  was  an  ordinary  conversation  that  happened 
at  some  indefinite  time  after  the  alleged  commission 
of  the  offense ;  for  the  further  reason  that  it  has  not 
been  shown  this  far  that  Ed  Hall  was  the  first  person 
she  saw  or  came  in  contact  with  after  the  commission 
of  the  alleged  offense ;  for  all  these  reasons  defendant 
objects  to  it  as  irrelevant,  incompetent  and  imma- 
terial. Objection  overruled.  Defendant  excepts 
and  is  given  an  exception.) 

A.  Well,  I  told  him  I  was  out  that  night  with  him. 

Q.  I  didn't  hear  you? 

A.  I  told  him  I  was  out  that  night  with  him. 

Q.  With  who?        A.  Mr.  Wooldridge. 


The  United  States  of  America.  85 

(Testimony  of  Laura  Herrington.) 

(Defendant  moves  to  strike  answer  for  all  the  rea- 
sons already  given,  as  it  is  now  apparent  that  it  is 
irrelevant,  incompetent  and  immaterial.  Motion  de- 
nied.    Defendant  asks  and  is  given  an  exception.) 

Q.  What  else  did  you  tell  him,  if  anything? 

A.  I  told  him  what  he  did. 

Q.  As  you  have  related  it  here  ? 

(Defendant  objects  as  irrelevant,  incompetent,  im- 
material, calling  for  a  conclusion  of  the  witness, 
leading  and  suggestive.  Objection  overruled.  De- 
fendant excepts  and  is  allowed  an  exception.) 

A.  Yes. 

Q.  When  did  you — How  soon  after  that  did  you 
see  your  sister  Catherine? 

A.  I  don't  remember  exactly. 

Q.  Well,  I  am  not  asking  you  about  ''exactly" 
Laura. 

A.  It  might  have  been  a  day  or  so.     I  don't  know. 

Q.  Where  was  your  sister  employed  at  that  time, 
I  mean,  your  sister  Catherine,  at  that  time?     [90] 

A.  She  was  w^orking  for  Mrs.  Running. 

Q.  The  first  time  that  you  saw  your  sister  Cather- 
ine after  this  thing  occurred,  did  you  have  a  talk 
with  her  about  this? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  No. 

Q.  I  don't  know—  Please  read  that  question 
again.     I  want  to  see  if  she  understood  the  question. 
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(Defendant  objeets  to  the  re-reading  of  the  ques- 
tion. Overruled.  Question  read  as  follows:  ^'The 
first  time  that  you  saw  your  sister  after  this  thing 
occurred,  did  you  have  a  talk  with  her  about  thisT') 

Q.  Did  you  understand  the  question  ?        A.  Yes. 

Q.  Did  you  have  a  talk  with  your — the  first  time 
you  saw^  her,  with  your  sister  Catherine  about  Woold- 
ridge, in  the  w^ay  you  have  related  it  about  the 
money  ? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  No. 

Q.  How  is  that  ?  I  don 't  understand  what  the  wit- 
ness says. 

The  COURT.— Q.  What  is  the  answer. 

A.  No. 

Mr.  ROTH.— Q.  Did  you  ever  have  a  talk  with 
your  sister  Catherine  about  this  affair  that  occurred 
between  you  and  Mr.  Wooldridge  in  that  cabin  ? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Defendant  excepts.  Objection  over- 
ruled.    Exception  allowed.) 

Q.  Answer  that. 

A.  When  I  met  her  on  my  way — (interrupted). 

Q.  Where  did  you  meet  her? 

A.  She  was  going  over  to  Running's. 

Q.  How  long  was  that  after  you  met  Mr.  Woold- 
ridge, do  you  think,  in  the  cabin  out  there?     [91] 

A.  Two  or  three  days.     I  don't  remember. 

Q.  You  don't  remember  exactly.        A.  No. 
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Q.  What  did  you  say  to  her  at  that  time  about  Mr. 
Wooldridge,  if  anything  ? 

(Defendant  objects  as  incompetent,  irrelevant,  im- 
material and  hearsay.  Overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  I  forget  what  you  said. 

Q.  What  did  you  say  to  Catherine  at  that  time 
about  Mr.  Wooldridge "? 

(Defendant  further  objects  to  it  as  asking  for  a 
self-serving  declaration.  Same  ruling  and  excep- 
tion.) 

A.  I  showed  her  the  money. 

(Defendant  objects  and  moves  to  strike  the  answer 
as  not  responsive,  and  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled  and  motion  de- 
nied. Defendant  excepts  and  is  allow^ed  an  excep- 
tion.) 

Q.  What  did  you  say  to  her  when  you  showed  the 
money,  if  anything  ? 

A.  I  told  her  Mr.  Wooldridge  gave  it  to  me. 

(Defendant  objects  to  the  question  and  answer, 
and  moves  to  strike  the  question  and  answer,  as 
irrelevant,  incompetent  and  immaterial.  Objection 
overruled  and  motion  denied.  Defendant  excepts, 
and  is  allowed  an  exception.) 

Q.  Did  you  see  Mr.  Wooldridge  down  at  your 
house  where  you  now  live  around  about  the  12th  or 
13th  of  last  month  upon  the  occasion  of  his  coming 
to  your  house  about  potatoes  ? 

(Defendant  objects  as  incompetent,  irrelevant,  im- 
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material,   leading   and   suggestive.     Objection   sus- 
tained.) 

Q.  Did  you  see  Mr.  Wooldridge  at  your  house  last 
month?        A.  Yes. 

Q.  Where  were  you  when  he  first  came  into  the 
house?        A.  Upstairs. 

(Defendant  objects  as  to  indefinite.     Sustained.) 

Q.  Where  was  Mr.  Wooldridge  when  you  saw  him 
at  your  house  last  month  ?     [92] 

A.  What  do  you  mean? 

Q.  Where  were  you  in  the  house  when  you  saw  Mr. 
Wooldridge  ?        A.  I  was  upstairs  when  he  came. 

Q.  Did  you  come  downstairs?        A,  Yes. 

Q.  Did  you  have  a  talk  with  Mr.  Wooldridge  ? 

A.  Yes. 

Q.  What  did  Mr.  Wooldridge  say  to  you  ? 

(Defendant  objects  to  further  questions  until  the 
time  is  fixed,  and  Mr.  Roth  states  he  will  fix  the  exact 
date,  not  by  this  witness,  but  by  other  witnesses.) 

A.  He  said  I  was  growing. 

Q.  And  then  what  did  you  say  to  him  ? 

A.  I  don 't  remember  what  I  said. 

Q.  What  else  was  said  then  at  that  time  that  you 
remember,  by  either  one  of  you  ? 

A.  Pie  talked  to  mama  then. 

Q.  Well,  did  you  talk  to  him  any  more  there? 

A.  Yes. 

Q.  What  was  said? 

A.  I  talked  about  the  dollar  he  owed  me. 

Q.  'What  did  he  say? 

A.  He  said  that  I  said  it  was  all  right. 
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Q.  Then  what  did  he  say  % 

A.  Then  I  said,  *'Well,  I  need  the  dollar.'^ 

Q.  All  right.  Then,  what  did  he  say  when  you 
said  you  needed  the  dollar  *? 

A.  I  don't  remember. 

Q.  Laura,  upon  this  subject  now — upon  the  subject 
of  your  former  meeting  with  him,  was  there  any- 
thing said  on  that  subject? 

A.  We  made  arrangements  to  meet.     [93] 

Q.  I  know.  But  was  there  anything  said  on  this 
subject ;  the  time  you  met  him  up  in  that  cabin  ?  Did 
he  make  any  reference  to  the  former  time,  at  that 
time? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Overruled.  Defendant  excepts,  and  is 
allowed  an  exception.) 

A.  Yes. 

Q.  What  was  it  that  he  said  there  ?        A.  Yes. 

Q.  What  did  he  say  to  you?  Give  the  exact  lan- 
guage now.     I  want  the  exact  language. 

A.  He  said  the  cabin  was  torn  town. 

Q.  What  else  did  he  say — the  exact  language  ? 

(Defendant  objects  as  assuming  that  there  was 
anything  else  said.     Sustained.) 

Q.  State  anything  else  that  was  said  there,  Laura, 
and,  if  anything  else  was  said,  give  the  exact  lan- 
guage of  it;  just  what  he  said. 

A.  He  said  we  could  meet  some  other  place. 

Q.  But  upon  the  subject  of  the  time  that  you  had 
met  before.  I  want  all  that  was  said  upon  the  sub- 
ject of  the  time  that  you  had  met  in  that  cabin  down 
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there  before ;  with  reference  to  what  was  done  down 

there,  I  want  the  exact  language  of  what  he  said, 

Laura. 

(Defendant  objects  as  an  attempt  to  cross-examine 
his  own  witness.  Overruled.  Defendant  excepts. 
Exception  allowed.) 

Q.  Now,  Laura,  please  give  that  full  conversation. 

A.  Well,  I  told  him — (interrupted). 

(Defendant  objects  as  assuming  that  there  was 
something  else  said,  and  as  assuming  that  what  she 
has  already  said  was  not  the  full  conversation.  Over- 
ruled. Defendant  excepts  and  is  allowed  an  excep- 
tion.)     [94] 

A.  Well,  he  told  me  the  cabin  was  torn  down  and 
we  couldn't  go  there,  but  meet  some  place  else,  and 
I  said  it  could  be  at  my  house. 

Q.  Now,  upon  the  subject  of  the  *  Apiece''  that  you 
had  there — (interrupted). 

(Defendant  objects  as  putting  the  question  in  such 
a  leading  and  suggestive  way,  as  putting  the  words 
in  the  mouth  of  the  witness ;  and  Mr.  Roth  withdraws 
the  question.) 

Q.  I  will  change  the  question.  Upon  the  subject 
of  the  fonner  sexual  intercourse  that  you  had  with 
him  down  at  the  cabin,  did  he  say  anything  about 
that,  on  that  subject? 

(Defendant  objects  that  the  question  is  leading 
and  suggestive,  taken  together  with  the  question 
asked  just  before.  Objection  overruled.  Defend- 
ant excepts  and  is  allowed  an  exception.) 

Q.  Answer  the  question  if  you  can  remember  it. 
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A.  Well,  I  told  you  I  said  that  we  could  meet  at 
my  house. 

Q.  You  didn't  understand  the  question. 

The  COURT.— Q.  Was  there  anything  else  said? 

A.  He  said  he  would  come. 

Mr.  ROTH. — But  on  the  subject  of  the  sexual  in- 
tercourse that  you  had  had  with  him  down  at  the 
other  cabin,  was  there  anything  said? 

(Defendant  objects  as  leading  and  suggestive, 
already  having  been  asked,  and  improperly  put. 
Objection  overruled.  Defendant  excepts.  Excep- 
tion allowed.) 

A.  If  there  was,  I  have  forgotten. 

Q.  Well,  you  stated  that  he  said  that  he  w^ould 
meet  you  at  your  home,  did  you  ?        A.  Yes. 

Q.  When?        A.  At  seven-thirty. 

Q.  That  same  day?        A.  Yes.     [95] 

Q.  Who  did  you  tell  about  that,  if  anybody,  imme- 
diately after  you  made  that  appointment? 

A.  My  mother. 

Q.  Did  you  see  Mr.  Wooldridge  again  that  same 
dav,  I  mean  before  noon?        A.  Yes. 

Q.  How  long  after  this  time  that  you  made  the  ap- 
pointment with  him  w^as  it  that  you  saw  him  again 
at  the  house  there  ? 

(Defendant  asks  that  the  time  of  day  be  fixed 
when  this  conversation  occurred.) 

Q.  What  time  was  it  that  Mr.  Wooldridge  came 
to  the  house  there  that  day,  according  to  your  best 
recollection?        A.  It  was  about  ten  o'clock. 

Q.  And  then  about  how  long  after  that  was  it  that 
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he  came  back  ?        A.  Half  an  hour. 

Q.  Did  you  have  a  talk  with  him  when  he  came 
back?        A.  No. 

Q.  Where  did  he  go  in  the  house  w^hen  he  came 
back?        A.  He  didn't  come  in  the  house. 

Q.  Did  he  talk  to  anyone?        A.  Yes. 

Q.  "Who  did  he  talk  to  ?        A.  My  mother. 

Q.  Where  did  they  talk?        A.  In  the  cache. 

Q.  Do  you  know  whether  or  not  they  went  up- 
stairs ?        A.  That  was  when  he  was  there  first. 

Q.  That  was  when  he  was  there  first.        A.  Yes. 

Q.  Do  you  know  whether  or  not  Mr.  Wooldridge 
gave  your  mother  [96]  anything  when  he  came 
back  there  in  a  half  hour  ? 

A.  My  mother  told  me — (interrupted). 

DEFENDANT'S  ATTORNEY.— Just  a  moment. 

Q.  I  don't  care  what  your  mother  told  you.  Did 
your  mother  give  you  anything  ?        A.  Yes. 

Q.  What  did  she  give  you?        A.  A  dollar. 

Q.  Did  you  see  Mr.  Wooldridge  again  that  same 
day  or  evening  ? 

A.  I  saw  him  in  the  evening. 

Q.  Tell  this  jury  whether  or  not,  when  you  made 
the  arrangement  for  that  meeting  with  Mr.  Wool- 
dridge, any  signal  was  arranged?     A.  Yes. 

(Defendant  objects  as  leading  and  suggestive. 
Overruled.  Defendant  excepts,  and  is  allowed  an 
exception.) 

Q.  Just  state  what  signal  was  arranged. 

A.  He  was  to  whistle. 

Q.  How  many  times,  or  was  there  anything  said 
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about  that  ?        A.  Twice. 

Q.  Whistle  twice.     Now,    in   the    evening  before 
seven-thirty  o'clock  did  anybody  come  there  before 
seven-thirty  o'clock — anybody  come  to  the  house? 
A.  Yes. 

Q.  Who  came?        A.  Marshal  Miller. 
Q.  Who  else  ?        A.  And  Marshal  Berg. 
Q.  Do  you  know  of  anybody  else? 
A.  Not  that  I  remember.     [97] 
Q.  Tell  this  jury  what,  if  anything,  you  were  to  do 
upon  hearing  that  whistle — upon  hearing  that  signal. 
(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.) 

Q.  I  mean  in  response  to  the  signal. 
(Defendant  objects  for  the  reason  that  there  has 
been  no  evidence  that  she  was  to  do  anything.     Ob- 
jection  overruled.     Defendant   excepts.     Exception 
allowed.) 
A.  I  was  to  raise  the  curtain. 
Q.  State  what  you  did  do,  if  anything,  when  you 
heard  the  whistle. 

A.  I  raised  the  curtain  before  I  heard  the  whistle. 
Q.  How  many  times  did  you  hear  the  whistle  ? 
(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial,  for  the  reason  that  there  is  no  evidence 
about  what  whistle  she  heard,  or  whose  whistle  she 
heard,  or  anything  about  it;  that  is  too  indefinite 
and    uncertain.     Objection     overruled.     Defendant 
excepts.     Exception  allowed.) 
A.  (No  answer.) 
Q.  How  many  times  did  you  hear  the  whistle? 
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A.  About  twice. 

Q.  Twice.  Did  Mr.  Wooldridge  come  in  imme- 
diately after  he  whistled,  or  after  the  whistle?  I 
wish  to  strike  that  out.  Did  Mr.  Wooldridge  come 
in  immediately  after  you  heard  the  whistle  ? 

(Defendant  objects  as  leading  and  suggestive. 
Overruled.  Defendant  asks  and  is  allowed  an  excep- 
tion.) 

The  COURT.— The  question  is:  Did  Mr.  Wool- 
dridge come  in  immediately  after  you  heard  the 
whistle.        A.  No. 

Mr.  ROTH. — Did  he  come  in  there  at  all  that  even- 
ing?       A.  Yes. 

Q.  What  time  did  he  come  in? 

A.  Eight-thirty.     [98] 

Q.  What  time,  if  any,  did  the  men  who  were  in 
the  house  go  out,  that  had  been  in  there  before  ? 

A.  About  a  quarter  after  eight. 

Q.  What  was  said  between  you  and  Mr.  Wool- 
dridge when  he  came  in  there  at  eight-thirty  ? 

A.  Well,  he  said  he  was  afraid  to  come  before  that. 

Q.  Well,  w^hat  else  did  he  say  ? 

A.  He  asked  me  for  what  he  wanted. 

Q.  What  did  you  say? 

A.  I  told  him  he  should  have  come  at  seven-thirty. 

Q.  What  else  was  said  then,  if  you  remember? 

A.  I  don't  remember. 

Q.  State  whether  or  not  anyone  came  in  there,  or 
came  to  the  door,  w^hile  you  were  there  with  Mr. 
Wooldridge  at  that  time. 

A.  Marshal  Miller  and  Marshal  Berg. 
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Q.  What  did  Marshal  Miller  say  to  you  when  he 
came  there  ?        A.  He  asked  if  daddy  was  home. 

Q.  What  did  you  say? 

A.  I  told  him  to  sit  down. 

Q.  What  did  he  say— Marshal  Miller?  i 

A.  I  didn't  hear  what  he  said. 

Q.  Did  he  go  in  ?    Did  he  stop  at  all  ? 

A.  He  stood  at  the  door. 

Q.  How  long  did  he  stand  there  ? 

A.  A  minute  or  two. 

Q.  And  what  did  he  do  after  he  stood  there  a  min- 
ute or  two  ?        A.  He  went  out  again. 

Q.  What  was  said  between  you  and  Mr.  Wool- 
dridge  after  Miller  left  there  ? 

A.  He  went  out  right  away.     [99] 

Q.  What  was  said  between  you  at  the  time? 

A.  I  told  him  to  get  out. 

Q.  Did  he  say  anything  to  you?  Was  there  any- 
thing said  about  who  this  was  that  came  there  ? 

A.  He  said  he  didn't  know. 

Q.  You  told  him  to  get  out?        A.  Yes. 

Q.  Did  he  go?        A.  Yes. 

Q.  How  long  after  Mr.  Miller  left  was  it  that  Mr. 
Wooldridge  left  ?        A.  Right  after  they  left. 

Q.  Did  you  see  Mr.  Miller  again  that  night  ? 

A.  Yes. 

Q.  How  long  after  Mr.  Wooldridge  left  was  it  that 
you  saw  Mr.  Miller  again  ? 

A.  I  don't  remember  now. 

Q.  Do  you  think  it  was  as  much  as  half  an  hour? 

A.  I  don't  know. 
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Q.  After  Mr.  Miller  left  the  second  time,  did  you 
see  Mr.  Wooldridge  again  f        A.  Yes. 

Q.  How  long  was  that,  do  you  think,  after  Mr. 
Miller — Marshal  Miller  left  the  second  time,  that  Mr. 
Wooldridge  came  back  again? 

A.  A  little  w^hile  after. 

Q.  Did  he  come  inside  of  the  house  ?        A.  Yes. 

Q.  Did  he  sit  down  ? 

A.  AVell,  he  stood  up  awhile ;  then  I  begged  him  to 
sit  down,  so  he  did.     [100] 

Q.  What  was  the  conversation  that  took  place 
there  that  time  that  he  was  there? 

A.  That  I  could  meet  him  again. 

Q.  Just  state  what  it  was.     What  did  he  say  ? 

A.  He  said  he  could  get  a  key  from  Mr.  Rose. 

Q.  Did  he  say  what  Mr.  Rose?  A.  Yes. 

Q.  What  did  he  say  ?        A.  The  bicycle  man. 

Q.  What  did  you  say? 

A.  I  told  him  I  didn't  like  to  go  there. 

Q.  Then  what  did  he  say  ? 

A.  He  said  he  couldn't  come  here  again.  He  was 
afraid  to. 

Q.  When  he  said  that,  what  did  you  say,  if  any- 
thing ?        A.  I  said  I  would  meet  him  there  then. 

Q.  What  time  was  fixed?        A.  Eight  o'clock. 

Q.  Of  what  day?        A.  The  next  day. 

Q.  Eight  o'clock  in  the  morning  or  eight  o'clock 
in  the  evening?        A.  In  the  evening. 

Q.  After  you  had  made  that  arrangement  and  that 
was  said,  where  did  Mr.  Wooldridge  go?  Did  he 
leave  the  house?        A.  Yes. 
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Q.  Do  you  know  about  what  time  it  was  he  left  ? 

A.  No. 

Q.  Did  you  tell  anybody  about  this  appointment 
that  you  had  made  to  meet  Mr.  Wooldridge  at  Rose's 
bicycle  shop  *?        A.  My  daddy  and  mamma. 

Q.  When  did  you  tell  them?     [101] 

A.  When  they  came  home. 

Q.  That  same  evening?        A.  Yes. 

Q.  Did  you  go  to  Rose's  bicycle  store  the  next 
evening?        A.  Yes. 

Q.  Who  went  with  you,  if  anyone  ? 

A.  I  went  alone. 

Q.  Did  anybody  go  with  you  part  of  the  way? 

A.  My  daddy. 

Q.  How  far  did  he  go  with  you  ? 

A.  To  the  First  National  Bank. 

Q.  What  time  did  you  get  there  ? 

A.  I  don't  know. 

Q.  Were  there  any  lights  in  there  when  you  got 
there.        A.  There  was  a  light  in  the  back  room. 

Q.  Who  was  in  there  ? 

A.  Mr.  Rose  and  Mr.  Wooldridge. 

Q.  Where  was  Mr.  Rose  when  you  went  in  there ; 
what  part  of  the  room  did  he  occupy  ? 

A.  The  back  room. 

Q.  All  right,  but  where  was  he  in  the  back  room 
when  you  got  in  there  ?        A.  Lying  on  the  bed. 

Q.  Where  was  Mr.  Wooldridge  ? 

A.  Sitting  by  him. 

Q.  What  was  said  when  you  went  in  there  ? 

A.  I  think  Mr.  Rose  said,  ** Hello.'' 
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Q.  All  right.  Now,  what  else  said  said?  Tell 
everything  that  occurred  while  you  were  in  there, 
Laura. 

A.  Then  Mr.  Wooldridge  got  up  and  he  said  he 
was  going  for  a  [102]  walk,  and  Mr.  Rose  asked 
him  if  he  w^as  going  to  take  me  with  him. 

Q.  What  did  Wooldridge  say  then? 

A.  He  said,  ^*No.     I  will  leave  Laura  for  you.'' 

Q.  What  did  Rose  say? 

A.  He  didn't  say  anything  more,  not  that  I  re- 
member of. 

Q.  State  w^hat  occurred  right  after  that  ? 

A.  He  went  out  into  the  other  room  and  stayed 
there  a  little  while. 

Q.  Who? 

A.  Mr.  Wooldridge,  and  then,  a  little  while  after, 
Mr.  Rose  got  up  and  went  out  in  the  other  room. 

Q.  Go  ahead. 

A.  They  w^hispered  for  awhile.  Then  Mr.  Wool- 
dridge came  back  and  told  me  to  turn  out  the  light 
and  stay  there  until  they  came  back. 

Q.  Then  what  did  he  do  ? 

A.  Went  out  after  I  had  turned  the  light  out. 

Q.  Then  he  went  out  of  the  front  door,  did  he  ? 

(Defendant  objects  as  leading.) 

Q.  Where  did  he  go? 

A.  Went  out  to  the  other  room. 

Q.  All  right.  Then  w^hat  is  the  next  thing  that 
you  know  that  occurred? 

A.  Mr.  Rose  came  back  and  told  me  I  had  better 
go  away  for  someone  was  watching  me. 
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Q.  Did  you  go  out  of  there  then?        A.  Yes. 

Q.  And  where  did  you  go  ? 

A.  I  went  into  the  other  room.     [103i] 

Q.  And  from  there  where  did  you  go? 

A.  Stayed  in  that  room  because  the  marshals  came 
in. 

Q.  All  right.     And  from  there,  where  did  you  go  ? 

A.  Came  up  to  Marshal  Miller's  office. 

Q.  When  you  got  to  the  marshal's  office  who 
was  in  there  ? 

A.  Marshal  Miller  and  the  rest  of  them. 

Q.  Who  were  the  rest  of  them  that  you  know  of 
that  were  there?        A.  Marshal  Miller  and  Hall — 

Q.  Prank  Hall  ?        A.  Yes,  Berg,  and  McMuUen. 

Q.  Mr.  Berg.     Was  Mr.  Wooldridge  there  ? 

A.  Yes. 

Q.  Was  Mr.  Miller  there,  Chief  Deputy  Miller? 

A.  Yes. 

Q.  Was  Mr.  Rose  there  at  that  time?        A.  Yes. 

Mr.  ROTH. — You  may  cross-examine. 

(Here  the  Court  takes  a  recess  until  3:50  P.  M. 
to-day,  and  the  jury  withdraw  after  being  admon- 
ished as  usual  by  the  Court ;  and,  after  the  recess,  and 
at  3 :50  P.  M.,  the  defendant  and  his  attorneys  and 
the  district  attorney  and  the  jury  are  present,  and 
the  trial  is  resumed.) 

LAURA  HERRINGTON,  on  the  stand,  resumes 
her  testimony. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Laura,  you  say  you  were  born  in  Circle  City? 

A.  Yes,  sir. 
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Q.  And  do  you  remember  when  that  was?  I  don't 
mean  that  you  remember  the  incident  yourself,  but 
do  you  remember,  from  your  family  talking  about 
it,  when  it  was — what  year  it  was  that  you  were  born  *? 

A.  I  think  in  1902.     [104] 

Q.  Do  you  remember  how  long  you  lived  in  Circle 
City?        A.  No,  sir,  I  don't. 

Q.  Do  you  remember  when  you  first  came  over  to 
Fairbanks?        A.  No. 

Q.  You  don't  know  how  old  you  were  when  you 
first  came  to  Fairbanks?        A.  No. 

Q.  I  presume  you  don't  know  how  you  came  over, 
do  you?        A.  I  guess  I  came  on  a  boat. 

Q.  You  think  you  came  on  a  boat?        A.  Yes. 

Q.  Your  family  had  lived  there  up  to  that  time,  up 
at  Circle  City;  your  father  and  mother  had  lived 
there  and  you  had  lived  with  them? 

A.  Yes. 

Q.  And  when  you  came  over,  you  all  came  over 
together.        A.  I  guess  so. 

Q.  I  suppose  you  have  gone  to  school,  have  you 
not?        A.  Yes. 

Q-  Do  you  remember  when  you  started  in  to 
school?        A.  No 

Q.  Do  you  remember  how  long  you  have  been  go- 
ing to  school?        A.  No. 

Q.  Are  you  going  to  school  now?        A.  No. 

Q.  How  long  since  you  have  been  going  to  school? 

A.  I  stopped  this  year. 

Q,  After  you  started  in?     [105] 

A.  After  Catherine  started  for  Tofty  I  stopped. 
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Q.  How  long  ago  was  that!        A.  I  don't  know. 

Q.  Well,  was  it  right  recently? 

A.  Right  lately.    Yes. 

Q,  Within  a  month,  or  about  that  time? 

A.  Yes,  about  that  time. 

Q.  Did  you  stop  of  your  own  accord,  or  were  you 
taken  out  of  school? 

A.  Mamma  was  sick,  so  I  had  to  stop. 

Q.  Up  until  that  time,  after  you  started  in  to 
school  you  continued  to  go  up  until  something  in 
the  neighborhood  of  a  month  ago. 

A.  Well,  I  went  for  a  few  days,  and  then  I  stopped 
again. 

Q.  What  I  mean  is,  have  you  been  regularly  to 
the  public  school  here  after  you  once  started  in; 
every  year  since  you  started  in,  have  you  been  going 
to  school? 

A.  Yes,  only  one  year,  that  is  when  we  lived  out 
on  Ester. 

Q.  You  didn't  go  to  school  then?  Was  there  a 
school  at  Ester?        A.  No. 

Q.  You  didn't  go  to  school  there?        A.  No. 

Q.  You  say  that  you  have  known  Mr.  Wooldridge 
a  long  time.  What  do  you  mean,  Laura,  by  ^^a  long 
time"?        A.  Many  years. 

Q.  How  old  were  you  when  you  first  knew  him? 

A.  I  don't  know. 

Q.  As  long  as  you  can  remember  anything  can  you 
remember  of  knowing  Mr.  Wooldridge? 

A.  I  went  to  school  with  Catherine  when  he  was 
the  school  teacher.     [106] 
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Q.  And  since  that  time  you  have  known  him? 

A.  He  might  have  known  me  before. 

Q.  But  at  least  since  that  time.  Now,  this  inci- 
dent that  you  were  telling  the  jury  about  when  Mr. 
Roth  was  questioning  you,  about  meeting  Wool- 
dridge near  the  Glass  Block  was  when?  What  year 
w^as  that?        A.  In  1913.     I  think  that  was  it. 

Q.  In  1913?        A.  I  am  not  sure. 

•Q.  What  makes  you  think  it  was  1913? 

A.  I  say:  I  wasn't  sure. 

Q.  You  think  that  is  it,  don't  you? 

A.  Yes.     I  think  it. 

Q.  What  makes  you  think  that?  Why  do  you  fix 
1913  as  the  year?        A.  I  don't  know. 

Q.  It  might  have  been  some  other  year? 

A.  No. 

Q.  Then,  it  must  have  been  1913? 

A.  It  must  have  been. 

Q.  It  must  have  been?  Have  you  any  way  by 
which  you  arrive  at  that  conclusion  and  remember 
that  it  was  1913?    You  know  what  year  this  is? 

A.  Yes. 

Q.  This  is  what?        A.  1916. 

Q.  And  you  think  that  you  are  quite  sure  that  it 
was  1913  that  this  meeting  with  Mr.  Wooldridge 
occurred?        A.  Yes. 

Q.  How  long  before  that  had  it  been  that  you  had 
seen  Mr.  Wooldridge?     [107] 

A.  How  long  before  ? 

Q.  Yes.  Before  the  time  that  you  met  him  near 
the  Glass  Block? 
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A.  I  don't  believe  I  saw  him  before  that. 

Q.  You  must  have  seen  him  some  time  before 
that? 

A.  Oh.    We  just  came  in  from  Ester  then. 

Q.  I  understand,  Laura,  but  I  mean  before  that, 
whether  it  was  a  year  or  two  years  or  three  years,  or 
whatever  time  it  might  have  been;  how  long  before 
the  time  you  saw  him  near  the  Glass  Block  was  it 
that  you  had  seen  him  previous  % 

A.  I  don't  remember. 

Q.  Have  you  no  idea"?        A.  No. 

Q.  It  might  have  been  a  month. 

A.  I  don't  know. 

Q.  How  long  had  you  been  out  to  Ester? 

A.  A  year. 

Q.  And  had  you  ever  been  in  from  Ester  to  town 
here  during  that  time?        A.  Yes. 

Q.  Were  you  there  a  full  year? 

A.  Yes.     One  whole  year. 

Q.  A  full  year,  and  I  presume  you  came  in  often, 
did  you  not?        A.  Yes. 

Q.  During  any  of  those  trips  that  you  came  into 
town,  did  you  see  him? 

A.  Not  that  I  remember  of. 

Q.  So  then  it  must  have  been,  if  that  is  the  case, 
a  year  or  more  since  you  had  seen  Mr.  Wooldridge. 
Is  that  true? 

A.  It  must  have  been.     I  don't  remember.     [108] 

Q.  You  said  you  didn't  know  what  street  this  was 
on,  in  answer  to  Mr.  Roth's  question.  Don't  you 
know  street  the  Glass  Block  is  on?         A.  Cushman. 
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Q.  You  knew  that,  didn't  you*? 

A.  Well,  I  think  I  said  it,  didn't  1% 

Q.  I  understood  you  to  say  you  didn't  know  what 
street  it  was  on  I        A.  No.     I  said  it. 

Q.  You  know  perfectly  well  that  the  Glass  Block 
is  on  Cushman  Street?  You  know  most  of  the 
streets  in  town,  don't  you'?        A.  No,  sir.     I  don't. 

Q.  Well,  a  good  many  of  them.  You  know  Cush- 
man Street,  don't  you'?        A.  Yes.     I  know  that. 

Q.  Where  do  you  live?        A.  On  Second. 

Q.  And  what?        A.  That  is  all  I  know. 

Q.  Is  that  where  you  are  living  now,  on  Second 
Street?        A.  Yes. 

Q.  Which  part  of  town? 

A.  The  lower  part. 

Q.  Near  what  place,  that  we  might  all  know,  if 
you  don't  know  the  street? 

A.  Do  you  know  where  Samson's  live? 

Q.  No.        A.  Then  I  can't  tell  you. 

Q.  Do  you  know  the  Orr  barn? 

A.  Yes.     I  know  that.     [109] 

Q.  Is  it  anywhere  near  there? 

A.  The  Orr  barn  is  below  our  place. 

Q.  How  far  below?        A.  I  don't  know. 

Q.  You  have  been  down  there? 

A.  I  have  been  past  there. 

Q.  Couldn't  you  give  the  jury  some  idea  about 
where  your  home  is? 

A.  I  told  you  it  was  on  Second. 

Q.  Second  is  quite  long,  a  long  street.  How  far 
this  side  of  the  Orr  bam  do  you  live? 
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A.  I  don't  know. 

Q.  What  place  or  building  that  is  well  known  on 
Front  Street  down  below  there  would  be  opposite 
your  place?        A.  I  didn't  look  to  see. 

Q.  I  know  you  didn't  look  especially  for  the  pur- 
pose, but  you  have  been  down  to  the  river  from  your 
house  a  good  many  times  to  Front  Street? 

A.  No.     I  have  been  on  Front  Street. 

Q.  Don't  you  know,  if  you  go  down  Front  Street 
on  your  way  home,  what  place  you  have  to  turn  up 
away  from  the  river  to  get  to  your  house? 

A.  Yes.     I  know  that. 

Q.  What  places  are  on  the  corner  where  you  turn 
around  to  go  up?        A.  I  don't  know. 

Q.  Do  you  have  to  go  beyond  the  Times  office 
before  you  turn  up,  in  order  to  go  up  to  your  place? 

A.  I  don't  take  that  street  to  go  home. 

Q.  If  you  went  down  Front  Street,  were  going 
down  Front  Street  [110]  until  you  got  opposite 
to  the  house,  would  you  turn  up  before  you  got  to 
the  Times  office  or  would  you  go  beyond  the  Times 
office? 

A.  I  wouldn't  go  that  way.  I  always  pass  the 
courthouse. 

Q.  I  don't  mean  that.  I  am  trying  to  find  out 
and  let  this  jury  know  where  this  house  is  that  you 
have  been  telling  about,  and  you  have  told  us  it  is 
on  Second  Street  and  somewhere  down  in  the  lower 
part  of  town,  and  we  want  to  know  more  definitely, 
if  you  can  give  its  location,  where  it  is. 

A.  Do  you  kuow  where  Snowey's  live? 
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Q.  No.  I  don't.  But  we  all  know  where  the 
Times  office  is. 

A.  I  know  you  do,  but  we  don't  live  around  there. 

Q.  Is  it  further  down  than  the  Times? 

A.  Yes. 

Q     About  how  far?        A.  I  didn't  measure. 

Q.  Don't  you  know  how  many  streets  it  is? 

A.  I  don't  remember.     I  didn't  count  them. 

Q.  That  is  as  near  as  you  can  give  us  to  a  descrip- 
tion of  the  location  of  your  home?  How  long  have 
you  lived  in  that  house,  Laura? 

A.  We  have  lived  there  quite  a  while. 

Q.  Have  you  ever  lived  in  any  other  house  in  the 
town?        A.  Yes. 

Q.  Where  was  that? 

A.  Down  on  Wendell  Avenue. 

Q.  That  was  a  long  time  ago  ? 

A.  That   was   when   we   moved   in   from    Ester. 

[Ill] 

Q.  When  did  you  move  in  from  Ester;  what 
year?        A.  I  don't  remember. 

Q.  Was  it  in  1914?        A.  1915,  I  think. 

Q.  1915  you  moved  in  from  Ester?  You  were  in 
for  the  holidays,  were  you,  the  time  you  came  in  from 
Ester?        A.  Do  you  mean  the  carnival? 

Q.  No.     I  mean  the  Christmas  holidays. 

A.  Yes. 

Q.  That  is  what  you  came  in  for?        A.  Yes. 

Q.  Your  home  was  in  Ester  at  that  time? 

A.  Yes,  sir. 

Q.  Where  did  you  stop  when  you  came  in  to  town? 
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A.  My  aunty's? 

Q.  Who  was  your  aunty?        A.  Mrs.  Morency. 

Q.  You  and  your  mother  and  your  sister  stayed 
there?        A.  Yes. 

Q.  Did  your  father  come  in? 

A.  Yes.     I  think  he  came  in. 

Q.  Did  he  stay  there  too?        A.  No. 

Q.  Where  did  he  stay?        A.  I  don't  know. 

Q.  Just  the  three  of  you  stayed  there?        A.  Yes. 

Q.  And  you  came  in  either  the  22d  or  the  23d,  I 
understood  you  to  say?     [112] 

A.  I  never  said  that. 

Q.  What  did  you  say? 

A.  I  never  mentioned  no  date, 

Q.  What  date  was  it?  I  thought  you  said  it  was 
about  a  w^eek  before  Christmas,  wasn't  it? 

A.  Yes. 

Q.  When  your  mother  came  in  and  you  came  in 
with  her;  and  the  date  you  met  Wooldridge  was 
either  the  22d  or  the  23d?        A.  I  don't  know. 

Q.  And  it  was  about  seven-thirty  o'clock  in  the 
evening?        A.  About  that. 

Q.  And  what  were  you  doing  there  at  that  time? 

A.  I  w^as  just  going  up  to  aunty's. 

Q.  From  where?        A.  I  don't  know. 

Q.  You  had  been  down  town?        A.  Yes. 

Q.  And  you  were  going  home?        A  Yes. 

Q.  Where  was  Mr.  Wooldridge;  was  he  standing 
there,  or  walking,  when  he  met  you? 

A.  He  was  just  coming  up  from  the  Glass  Block, 
coming  up  that  street. 
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Q.  He  was  going  up  to  the  Glass  Block? 

A.  Coming  up  this  way.  (Motions  with  her 
hand.) 

Q.  Away  from  the  river  or  towards  the  river? 

A.  Out  this  way  (indicating). 

Q.  Was  he  coming  down  town  or  going  away  from 
town?        A.  He  was  going  up  Cushman. 

Q.  And  you  were  going  up  Cushman  too?     [IISJ 

A.  Yes.     I  was  going  that  way. 

Q.  So  then,  did  you  overtake  him  or  did  he  over- 
take you?        A.  He  stopped  me. 

Q.  Was  he  ahead  of  you  while  you  were  walking 
up,  or  behind  you?        A.  He  was  ahead  of  me. 

Q.  He  saw  you  and  waited  for  you? 

A.  He  saw  me  and  he  stopped. 

Q.  And  waited  for  you ?     Was  it  dark? 

A.  Yes. 

Q.  How  dark?        A.  I  don't  know. 

Q.  I  understood  you  couldn't  tell  exactly.  But 
how  dark  w^as  it?        A.  Dark  enough. 

Q.  Were  the  street  lights  on,  burning?        A.  Yes. 

Q.  Was  the  moon  shining? 

A  I  don't  know.     I  didn't  look. 

Q.  What  did  he  say  to  you  first? 

A.  He  asked  me  to  go  out  for  a  walk  with  him. 

Q.  Did  he  say  what  he  wanted  of  you  to  go  out 
walking  with  him?         A.  He  didn't  mention  it  then. 

Q.  He  didn't  say?  Did  you  ask  him  what  he 
wanted?        A.  Not  that  I  remember. 

Q.  You  might  have?        A.  I  don't  know. 

Q.  Did  you  know  what  he  wanted? 
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A  Yes.    I  knew  what  he  wanted.     [114] 

Q.  Yes.        A.  Yes. 

Q.  How  did  you  know,  if  he  didn't  say,  or  you 
didn't  ask  him'?        A.  I  knew  it. 

Q.  How  did  you  know,  Laura? 

A.  Well,  I  knew.     That  is  all. 

Q.  You  just  knew?        A.  Yes. 

Q.  You  knew  what  he  was  after;  and  you  knew 
that  and  understood  that  all  right,  did  you? 

A.  Yes. 

Q.  You  knew  all  about  such  things  at  that  time, 
did  you  ? 

A.  I  don't  know.  I  might  have  known  some 
things. 

Q.  How  is  that? 

A.  I  might  have  known  some  things. 

Q.  So  when  you  said;  yes,  you  would  go  with  him, 
you  knew^  what  you  were  going  for,  wherever  you 
were  going? 

A.  Yes.     I  knew  what  I  w^as  going  for. 

Q.  How  were  you  dressed?        A.  I  don't  know. 

Q.  Don't  you  have  any  idea  how^  you  were  dressed? 

A.  I  had  a  dress  on.     I  know  that. 

Q.  Oh,  yes;  sure.  But  just  describe  to  the  jury 
generally  how^  you  were  dressed. 

A.  I  don't  remember  what  dress  I  had  on. 

Q.  Well,  did  you  have  anything  on  besides  a  dress? 

A.  A  coat  and  hat. 

Q.  What  kind  of  a  coat  and  what  kind  of  a  hat? 

A.  I  don't  remember  what  coat  I  had  on  then. 

Q.  What  did  you  wear  on  your  feet?     [115] 
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A.  Shoes.  ,     J 

Q.  Just  leather  shoes'?        A.  Arctics.  1 

Q.  Overshoes'?        A.  Yes. 

Q.  What  did  you  have  under  the  overshoes? 

A.  Shoes. 

Q.  Did  you  have  leather  shoes  under  the  arctics'? 

A.  Yes.     I  guess  you  should  know  that. 

Q.  We  are  trying  to  find  out  what  you  remember 
about  this,  Laura.  Did  you  have  a  warm  overcoat 
on? 

A.  I  don't  know  whether  it  was  warm  or  not,  but 
it  should  keep  me  warm. 

Q.  It  should  keep  you  warm.  Is  that  what  you 
said?        A.  Yes.     That  is  what  I  said. 

Q.  Did  you  have  a  hat  on  or  a  cap  on? 

A.  A  cap.  ,; 

Q.  What  kind  of  a  cap?        A.  Blue. 

Q.  What  color?     What  material? 

A.  I  don't  know.     I  didn't  look. 

Q.  Can't  you  give  us  some  idea  how  you  were 
dressed  in  that  respect? 

A.  I  said  it  was  a  blue  cap. 

Q.  Well,  it  was  a  knit  cap,  was  it,  is  that  the  idea? 

A.  I  don't  know. 

Q.  How  was  Wooldridge  dressed? 

A.  I  didn't  notice.     I  know  he  had  a  fur  coat  on. 

Q.  What  kind  of  a  fur  coat? 

A.  I  don't  know  what  kind  of  skin  it  was.     [116] 

Q.  What  did  it  look  like? 

A.  It  looked  like  a  coat. 

Q.  What  kind  of  fur?        A.  I  don't  know. 
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Q.  Fur  on  the  outside  of  the  coat  or  on  the  inside? 

A.  I  guess  you  should  know  that. 

Q.  Well,  that  is  not  material,  what  I  know;  it  is 
the  question  of  what  you  know. 

A.  Your  coat  has  fur  outside  too,  has  it  not? 

Q.  Do  you  know  that?        A.  Yes.     I  know  that. 

Q.  Do  you  know  whether  it  has  fur  on  the  inside? 

A.  I  don't  know.     I  never  looked. 

Q.  Then  you  don't  know  whether  Wooldridge  had 
an  ordinary  fur  coat  with  the  fur  on  the  outside,  or 
whether  it  was  fur-lined? 

A.  It  was  fur  on  the  outside. 

Q.  What  kind  of  a  cap  did  he  have  on? 

A.  A  fur  cap. 

Q.  Do  you  remember  what  kind  that  was? 

A.  I  know  it  was  a  fur  cap. 

Q.  After  leaving  the  Glass  Block,  where  did  you 
go?        A.  Up  towards  the  Eagle  Hall. 

Q.  After  you  got  to  the  Eagle  Hall,  then  which 
way  did  you  go?        A.  We  went  up  his  way. 

Q.  Which  way  is  that?        A.  Where  he  lives. 

Q.  What  street  did  you  go  up?  You  continued 
going  on  up  the  street  that  the  Eagle  Hall  is  on? 
[117] 

A.  We  turned  the  corner. 

Q.  Which  corner?        A.  I  don't  know. 

Q.  Which  corner  do  you  mean,  Laura? 

A.  I  don 't  know  the  streets. 

Q.  From  Eagle  Hall,  do  you  mean  the  comer  this 
side  of  the  Eagle  Hall  or  the  other  side  of  Eagle 
Hall?        A.  That  side  (pointing). 
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Q.  On  the  other  side.  That  would  be  up  towards 
Lacey  Street. 

A.  The  way  he  lives.  It  might  be  Lacey.  I  don't 
know. 

Q.  Do  you  know  where  he  lives. 

A.  Yes.     I  know  where  his  house  is. 

Q.  Where  was  this  cabin  from  his  house? 

A.  On  the  other  side. 

Q.  Going  which  way? 

A.  Going  that  way  (pointing). 

Q.  Going  south,  it  w^as  on  the  right-hand  side  of 
his  house,  was  it  ?        A.  On  the  right-hand  side. 

Q.  How  far  from  his  house  ?        A.  Not  far. 

Q.  About  how  far?        A.  Idon'tknow\ 

Q.  Did  you  at  that  time  know  where  his  house 
was?        A.  No. 

Q.  You  found  out  since  ?        A.  I  found  out  since. 

Q.  After  you  found  out  since  where  his  house  was, 
where  was  this  cabin? 

A.  On  the  right-hand  side  of  his  house.     [118] 

Q.  On  the  right-hand  side  of  his  house.  Well, 
facing  his  house  from  the  street  ?        A.  No. 

Q.  The  street  that  you  went  out  to  this  cabin, — 
whichever  street  it  was,  if  you  don't  know  the  name 
of  it — was  his  house  on  the  left  or  right-hand  side 
of  it  ?        A.  On  the  right-hand  side. 

Q.  Going  out  to  it  ? 

A.  His  house  was  standing  there,  and  the  cabin 
w^as  over  here  (indicating). 

Q.  Across  the  street  ? 

A.  I  didn't  say  across  the  street. 
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Q.  That  is  what  I  am  trying  to  get  at. 

A.  I  am  telling  you  it  is  on  this  side  (indicating). 

Q.  This  is  the  house?        A.  Yes. 

Q.  Which  side  of  the  street  is  Wooldridge's  house 
on,  on  the  right  or  left-hand  side  of  the  street,  going 
out  away  from  town?  You  know  which  your  right 
hand  is.        A.  I  can't  explain  to  you. 

Q.  You  know  which  your  right  hand  is,  and  which 
your  left  hand  is. 

A.  I  guess — of  course  I  know  that. 

Q.  Why,  certainly.  Was  it  on  the  right-hand 
side  of  the  street  or  the  left-hand  side  of  the  street, 
going  out  where  this  house  of  Wooldridge  was  ? 

A.  On  the  right  hand.  His  house  is  on  the  right- 
hand  side. 

Q.  Going  away  from  town  ? 

A.  I  don't  know.     I  didn't  notice  these  things. 

Q.  You  know  where  it  is?     [119] 

A.  I  know  where  the  house  is. 

Q.  And  it  is  still  standing  in  the  same  place  where 
it  used  to  stand  ? 

A.  I  guess  it  is.  I  don't  know.  I  didn't  stop  to 
look. 

Q.  Let  me  ask  you  this  question:  If  you  were 
down  town  and  were  going  out  to  Wooldridge's 
house,  out  this  street  that  his  house  is  on,  when  you 
get  out  to  where  the  house  was,  would  it  be  on  the 
right-hand  side  of  the  street  going  out  there  or  on 
the  left-hand  side  of  the  street  going  out  I 

A.  1  told  you  I  (MJuldn't  explain  that. 

Q.  You  said  it  was  on  the  right-hand  side  of  the 
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street,  but  I  wanted  to  be  sure  you  understood.     I 
was  directing  your  attention  to  the  right-hand  side 
going  out.     You  cannot  explain  it  any  clearer  than 
that.        A.  No.      I  can't. 

Q.  Was  this  cabin  that  you  have  talked  about  on 
the  same  block  as  his  house  ^        A.  Yes. 

Q.  Are  there  any  houses  between  it  ?        A.  No. 

Q.  No  houses  between  it;  and  how  close  to  his 
house  w^as  this  cabin? 

A.  I  told  you  I  couldn  't  say. 

Q.  Give  the  jury  some  idea.        A.  I  don't  know. 

Q.  Do  you  know  how  far  one  hundred  feet  is? 

A.  No. 

Q.  Do  you  know  about  how  far  it  is  ? 

A.  I  said  I  didn't  know. 

Q.  Well,  is  it  as  far  from  his  cabin  as  the  corner 
of  the  [120]  First  National  Bank  here  down  to 
the  corner  of  that  block? 

A.  It  might  be.     I  didn't  notice. 

Q.  As  a  matter  of  fact,  is  it  a  greater  or  less  dis- 
tance from  his  house  ? 

A.  I  didn't  notice,  so  I  can't  tell  you. 

Q.  You  have  no  idea  ?        A.  No. 

Q.  Describe  to  the  jury  what  kind  of  a  cabin  it 
was.        A.  It  was  a  log  cabin. 

Q.  Had  you  ever  been  in  there  before  ?        A.  No. 

Q.  Have  you  ever  been  in  there  since?        A.  No. 

Q.  Were  there  any  street  lights  there  so  that  you 
could  see  ?        A.  No. 

Q.  Could  you  see?        A.  Yes.     I  could  see. 

Q.  Moonlight,  was  it?        A.  I  didn't  notice. 
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Q.  See  pretty  well?        A.  Yes. 

Q.  Could  you  see  when  you  got  inside  the  cabin  % 

A.  No. 

Q.  Perfectly  dark?        A.  Yes. 

Q.  Was  it  cold?        A.  Yes. 

Q.  How  cold  was  it?        A.  I  don't  know. 

Q.  Well,  about  how  cold?     [121] 

A.  I  don't  know. 

Q.  Do  you  know  how  cold  it  was  upon  the  22d  and 
23d  days  of  December,  1913? 

A.  No.     It  was  cold  enough. 

Q.  Were  you  cold?        A.  No. 

Q.  Did  you  feel  cold?        A.  No. 

Q.  Was  there  any  door  in  the  cabin?        A.  No. 

Q.  He  opened  the  door,  did  he  ? 

A.  I  think  the  door  was  part  ways  open. 

Q.  Any  windows  in  the  cabin  ?        A.  No. 

Q.  No  windows  in  the  cabin  ?        A.  No. 

Q.  Any  place  for  windows  ?        A.  Yes. 

Q.  Any  stove  in  there  ? 

A.  I  couldn't  see.     It  was  dark. 

Q.  Any  furniture  in  there?        A.  I  couldn't  say. 

Q.  Could  you  see  anything  inside  of  the  cabin? 

A.  No. 

Q.  Did  you  and  he  carry  on  any  conversation  while 
you  were  going  from  the  Glass  Block  or  near  the 
Glass  Block  to  this  cabin? 

A.  We  might  have.     I  don't  remember. 

Q.  Was  there  anything  said  about  the  purpose  for 
which  you  were  going? 

A.  No.     Not  that  1  remember  of. 
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Q.  Not  a  word.     Just  walked  along. 

A.  We  might  have  talked,  but  not  on  that. 

Q.  Not  on  that?        A.  No.     [122] 

Q.  Now,  in  going  to  this  cabin,  did  you  go  by  his 
house,  or  was  the  cabin — did  you  reach  the  cabin 
before  you  got  to  his  house  ? 

A.  I  think  we  took  another  road. 

Q.  Just  which  w^ay  did  you  go,  Laura  f 

A.  I  think  we  took  in  where  the  wireless  is,  took 
that  road. 

Q.  How  did  you  get  on  that  road  ^        A.  Walked. 

Q.  I  understand.  But  which  way  did  you  go? 
Which  street  did  you  take  to  get  on  the  road  leading 
to  the  wireless? 

A.  We  went  by  the  Eagle  Hall,  and  then  I  have 
forgot  which  tvas  we  took. 

Q.  Did  you  know  when  you  started  to  walk  with 
him  where  you  w^ere  going  ? 

A.  No.  I  had  no  idea  w^here  he  was  going  to  take 
me. 

Q.  Did  you  ask  him  where  you  were  going? 

A.  Yes.  He  said  he  knew  a  little  cabin  by  his 
house. 

Q.  Then  did  you  go,  after  you  got  up  and  turned 
the  corner  near  the  Eagle  Hall,  did  you  keep  on  go- 
ing in  a  straight  line,  or  did  you  turn  around  some 
corner  and  change  streets,  before  you  got  there  ? 

A.  We  surely  must  have  turned  a  corner  if  we 
went  on  that  road. 

Q.  Where  did  you  go  ? 

A.  I  said  I  didn't  remember. 
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Q.  You  don't  remember.  Were  there  any  lights 
in  his  house  at  that  time  ? 

A.  Yes.     I  saw  a  light  there. 

Q.  After  you  came  away  from  the  cabin,  which 
way  did  you  go  ?     Which  road  did  you  take  ?     [123] 

A.  I  don't  remember. 

Q.  Do  you  remember  anything  about  it  ? 

A.  We  might  have  come  the  same  way,  but  I  don't 
remember. 

Q.  How  long  were  you  in  the  cabin  ? 

A.  I  don't  know. 

Q.  Did  you  get  cold  while  you  were  there  ? 

A.  I  don't  remember. 

Q.  And  he  gave  you  two  dollars  and  a  half,  you 
say.        A.  Yes.     That  is  what  I  said. 

Q.  And  you  told  him  that  was  not  enough. 

A.  Yes. 

Q.  Did  you  count  it  ?        A.  Yes.     I  counted  it. 

Q.  How  did  you  count  it? 

A.  The  same  as  you  count  your  money. 

Q.  Just  tell  me  how  that  would  be. 

A.  I  don't  see  why  you  shouldn't  know. 

Q.  You  just  tell  me  anyway  whether  you  could  see 
it  or  not.        A.  I  can't  tell  you. 

Q.  You  don't  know  how  you  counted  it. 

A.  Well,  I  counted  it. 

Q.  Just  tell  me  how  you  counted  it,  can't  youf 

A.  I  said  I  can't  tell  vou,  and  T  am  not. 

Q.  You  can't  tell  me  and  you  arc  not  going  to  tell 
me.         A.  Yes.     I  had  to  look  at  it. 

Q.  I  thought  it  was  dark  in  the  cabin? 
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A.  I  can  get  out  of  the  cabin,  can't  If 

Q.  I  don't  know  whether  you  could  or  not.  I 
understood  you  to  [124]  say  that  right  then  and 
there  when  he  gave  you  the  two  dollars  and  a  half 
you  said  it  was  not  enough.  So  you  must  have 
known  how  much  it  was.  Now,  what  are  the  facts 
in  regard  to  that,  Laura?  What  are  the  facts'?  Do 
you  know  how  you  came  to  determine  that  you  had 
gotten  two  dollars  and  a  half  f        A.  He  gave  me  it. 

Q.  How  did  you  determine  that  ? 

A.  What  do  you  mean  ? 

Q.  Did  you  get  outside  of  the  cabin  1 

A.  Of  course. 

Q.  How  far  outside  of  the  cabin  did  you  get  be- 
fore you  counted  it  ?        A.  Oh,  on  to  the  road. 

Q.  How  is  that  "I        A.I  went  on  to  the  road. 

Q.  Which  road?     The  wireless? 

A.  The  house  wasn't  by  the  wireless. 

Q.  I  mean  the  road  or  street  leading  to  the  wire- 
less. That  is  know^n  as  a  road,  the  rest  of  them  are 
known  as  streets.  Now  what  do  you  mean  you  were 
on  a  road  ? 

A.  The  road  was  by  his  house,  wasn't  it? 

Q.  That  is  what  I  have  been  trying  to  find  out 
from  you.  The  minute  you  got  out  on  to  the  road, 
it  was  light  enough  to  see,  wasn't  it? 

A.  It  was  light  enough. 

Q.  It  was  light  enough  so  that  you  could  see,  with- 
out determining  it  in  any  other  way,  that  you  had 
two  dollars  and  a  half,  and  you  told  him  it  was  not 
enough.        A.  Yes. 
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Q.  Why  did  you  tell  him  that?     [125] 

A.  I  wanted  more,  I  guess. 

Q.  Did  you  think  you  were  entitled  to  more  ? 

A.  I  don't  know. 

Q.  I  want  to  find  out  from  you  why  you  made  that 
remark  to  him.     What  is  that  ? 

A.  I  didn't  say  anything. 

Q.  Tell  us  why  you  didn't  think  it  was  enough. 

A.  I  don't  know. 

Q.  You  don't  know?        A.  No. 

Q.  Did  you  have  any  idea  how  much  you  ought  to 
get  according  to  your  idea  %        A.  Three  and  a  half. 

Q.  Where  did  you  get  that  idea  ? 

A.  I  don't  know. 

Q.  Who  told  you  about  what  you  ought  to  get? 

A.  I  don't  see  why  you  should  know  that. 

Q.  Did  somebody  tell  you  that  ?        A.  Yes. 

Q.  Had  you  ever  got  that  amount  before? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Sustained.  Defendant  excepts  and  is 
allowed  an  exception.) 

Q.  But  you  did  know,  or  at  least  you  felt  veiy 
strongly  that  you  had  not  got  enough,  and  you  told 
him  so.     Is  that  right?        A.  Yes. 

Q.  Did  you  ask  him  before  you  went  into  the  cabin 
what  he  was  going  to  give  you  ?         A.  No. 

Q.  After  you  came  out  you  found  out  what  he  gave 
you,  and  then  said  it  was  not  enough.     Is  that  it  .^ 

A.  I  guess  that  is  it.     [126] 

Q.  I  don't  want  you  to  guess,  but  1  want  you  to  tell 
what  the  facts  are  exactlv.     And  vou  claim  that  nou 


120  W.  H,  Wooldridge  vs. 

(Testimony  of  Laura  Herrington.) 

never  got  that  dollar  that  you  were  entitled  to  get. 

A.  I  told  him  he  needn't  give  it  to  me. 

Q.  Until  right  here  lately.  Is  that  what  you  want 
the  jury  to  understand?        A.  Yes. 

Q.  Eight  here  lately  *?        A.  Yes. 

Q.  When  was  that,  about? 

A.  That  was  the  morning  he  came  to  the  house. 

Q.  Did  you  ever  ask  him  for  it  in  the  meantime? 

A.  I  didn't  see  him  to  ask  him. 

Q.  You  never  saw  him  to  ask  him.        A.  No. 

Q.  From  the  time  that  you  were  up  at  the  cabin, 
either  the  22d  or  23d  day  of  December,  1913,  up  until 
say  within  the  last  month,  you  never  saw  him  to  ask 
him  for  this  dollar.     Is  that  right  ? 

A.  Well,  I  might  have  seen  him  on  the  street,  but 
I  never  spoke  to  him. 

Q.  You  have  never  spoken  to  him  since  ? 

A.  No. 

Q.  Never  had  an  opportunity,  Laura,  to  ask  him 
for  this  dollar  until  just  recently.  That  is  true,  is 
it  ?        A.  Well,  what  do  you  mean  ? 

Q.  I  mean — I  am  trying  to  find  out  why  you  didn  't 
collect  this  dollar  before.  Was  it  because  you  had 
no  opportunity  to  do  so  ? 

A.  Well,  I  told  you  I  told  him  it  would  be  all 
right.     [127] 

Q.  But  did  you  ever  ask  him  for  it  again  before 
you  asked  him  for  it  up  in  this  house  within  the  last 
month?        A.  No. 

Q.  What  I  am  getting  at :  Did  you  even  have  an 
opportunity  to  ask  him? 
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A.  If  I  did,  I  didn't  ask  him. 

Q.  You  never  asked  him.  But  you  don't  remem- 
ber of  any  opportunity  you  had  of  asking  him? 

A.  No. 

Q.  So,  you  went  right  directly  from  there  to  Mo- 
rency  's  house,  did  you  ? 

A.  Yes.     He  walked  a  ways  with  me. 

Q.  How  far  did  he  walk  with  you  % 

A.  I  don't  know. 

Q.  Well,  about  how  far? 

A.  It  wasn't  very  far  from  aunty's   place. 

Q.  He  walked  pretty  near  to  aunty's  place  with 
you.     Is  that  true  ?        A.  Yes. 

Q.  This  is  how  far?        A.  I  don't  know. 

Q.  What  did  he  walk  with  you  for  down  there? 
Do  you  know?     Did  he  say? 

A.  I  believe  I  asked  him  to.     I  am  not  sure. 

Q.  Did  he  walk  pretty  near  dow^n  to  aunty's  place, 
and  then  he  left  you  and  you  left  him  ?        A.  Yes. 

Q.  Did  you  meet  any  people  on  the  street,  see  any 
people  ? 

A.  We  saw  a  man  coming  from  afar,  and  he  told 
me  to  hurry  because  he  knew  him.     [128] 

Q.  Who  told  you  to  hurry  because  you  (probably 
means  he)  knew  him?        A.  Wooldridge. 

Q.  And  you  hurried  ?        A.  Yes. 

Q.  You  didn't  say  anything  to  this  man  about  it. 

A.  He  was  not  near  enough  to  talk  to. 

Q.  How  close  was  he  ?        A.  I  said  he  was  far. 

Q.  You  could  see  him.  You  could  have  halloed  to 
him? 
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A.  I  might  have  halloed.     But  I  didn't  do  that. 

Q'.  You  didn't  want  to  do  that.        A.  No. 

Q.  Did  you  see  anybody  else  along  the  street  on 
your  way  down  to  your  aunty's  place,  even  at  a  dis- 
tance?       A.  No. 

Q.  Just  this  one  man. 

A.  Just  this  one  man.     Yes. 

Q.  Who  did  you  first  see  when  you  went  into  your 
aunty's  place  ?        A.  The  children  and  my  mother. 

Q.  Your  mother  was  there.        A.  Yes. 

Q.  Did  you  say  anything  to  your  mother  about  it  ? 

A.  No. 

Q.  You  didn't  say  anything  to  any  of  the  children 
about  it  ?        A.  No. 

Q.  You  didn't  say  anything.         A.  No. 

Q.  Did  you  talk  to  Ed  Hall?     [129] 

A.  Yes.     I  did. 

Q.  How  long  after  you  went  into  the  house  did 
vou  talk  wdth  him?        A.  I  don't  know. 

Q.  About  how  long?        A.  I  couldn't  tell  you. 

Q.  Well,  give  us  some  idea.        A.  I  don't  know. 

Q.  Half  an  hour? 

A.  It  might  have  been.     I  don't  know. 

Q.  It  might  have  been  longer  than  half  an  hour. 

A.  I  don't  think  so. 

Q.  About  a  half  an  hour. 

A.  I  couldn't  say  that. 

Q.  About  how^  long?        A.  I  said  I  didn't  know. 

Q.  Give  us  some  idea? 

A.  I  have  got  no  idea  to  give  you. 

Q.  Not  a  bit  in  the  world.         A.  No. 
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Q.  It  might  have  been  more  than  a  half  an  hour. 

A.  I  know  it  was  not  more  than  half  an  hour. 

Q.  That  is  the  limit,  is  it,  that  you  want  to  place 
on  it,  from  the  time  you  went  into  the  cabin,  before 
you  said  anything  to  Ed  Hall  ?  Was  he  in  the  room 
with  the  rest  of  the  people  ^ 

A.  He  came  there  after  I  came. 

Q.  You  had  an  opportunity  of  talking  with  your 
mother  and  with  the  children  and  anybody  else  that 
was  in  the  house,  before  Ed  Hall  came? 

A.  Yes.     [130] 

Q.  And  you  didn't  do  it.         A.  No. 

Q.  Where  did  you  tell  him,  or  talk  to  him?  In 
the  house  ?        A.  Yes. 

Q.  Were  the  rest  of  them  present.        A.  No. 

Q.  Were  they  in  the  room  when  you  told  him? 

A.  No. 

Q.  Where  were  you?        A.  In  the  bedroom. 

Q.  What  was  Ed  doing  in  the  bedroom? 

A.  I  called  him  in  there. 

Q.  You  called  him  in  there.        A.  Yes. 

Q.  Did  you  motion  to  him  or  call  him  in  ? 

A.  I  called  him. 

Q.  Didn't  you,  when  you  got  inside,  motion  with 
your  finger? 

A.  I  didn  't  have  to  look  at  him  when  I  called  him. 

Q.  He  will  come  without  your  looking  at  him,  will 
he?     What  do  you  mean  by  that? 

A.  I  said  I  called  him. 

Q.  Now,  the  next  person  that  you  talked  to  about 
this  was  your  sister  Catherine,  1  understood  you  to 
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say.        A.  I  showed  her  the  two  and  a  half. 

Q.  That  is  the  same  two  and  a  half.        A.  Yes, 

Q.  That  you  had  gotten  before  Christmas. 

A.  That  Mr.  Wooldridge  gave  me. 

Q.  On  the  23d  day  of  December.     [131] 

A.  That  is  the  money  Mr.  Wooldridge  gave  me. 

Q.  That  is  the  same  two  and  a  half,  is  it? 

A.  Yes. 

Q.  How  long  after  you  got  it  from  Wooldridge  was 
it  that  you  showed  it  to  Catherine  ? 

A.  Two  or  three  days. 

Q.  Did  you  keep  two  dollars  and  a  half  two  or 
three  days  without  spending  any  of  it? 

A.  I  could  keep  it. 

Q.  You  did  keep  it?        A.  Yes. 

Q.  Well,  then,  it  must  have  been  after  Christmas 
that  you  showed  this  to  Catherine,  wasn't  it? 

A.  I  don't  know.  It  was  not  after  Christmas.  I 
don't  know. 

Q.  It  was  after  Christmas  Day,  was  it? 

A.  I  don't  know.     I  didn't  stop  to  think. 

Q.  You  never  stopped  to  think,  you  say.  Is  that 
what  you  said?        A.  Yes,  that  is  what  I  said. 

Q.  You  said  it  was  two  or  three  days,  and  it  was 
either  the  22d  or  23d  that  you  got  the  money.  So 
it  would  be,  according  to  that,  if  you  are  correct  in 
that  estimate,  it  would  be  the  24th  or  25th  of  Decem- 
ber that  you  saw  Catherine,  wouldn't  it? 

A.  I  guess  so. 

Q.  Did  you  have  any  other  money  with  you,  or 
have  any  money  at  all,  before  you  met  Wooldridge  ? 
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A.  I  only  had  the  two  and  a  half. 

Q.  You  didn't  have  any  money  when  you  saw 
Wooldridge.        A.  No. 

Q.  And  this  two  and  a  half  you  kept  without 
spending  a  cent  of     [132]     it  for  probably  two  days. 

A.  That  is  what  I  said. 

Q.  And  had  the  same  identical  two  and  a  half,  the 
same  pieces  of  money,  were  they  ?        A,  Yes. 

Q.  And  you  showed  them  to  Catherine.        A.  Yes. 

Q.  And  as  near  as  you  can  tell  us  about  the  facts 
of  it,  it  was  on  the  22d,  it  would  be  the  23d — it  would 
be  the  24th  or  25th  of  December. 

A.  I  don't  know.     It  was  two  or  three  days  after. 

Q.  Two  or  three  days  after  you  were  up  at  the  cabin 
with  Wooldridge.        A.  Yes. 

Q.  Whereabouts  were  you  when  you  showed  this 
two  and  a  half  to  her  ? 

A.  She  was  going  up  to  Running's  house. 

Q.  Working  there,  was  she?        A.  Yes. 

Q.  Did  you  go  up  there  with  her  ? 

A.  No.     I  was  walking  that  way. 

Q.  How  did  you  happen  to  show  Catherine  this 
money?        A.  I  don't  remember  how  it  came  about. 

Q.  You  don't  remember.  Did  you  tell  her  where 
you  got  it  ? 

A.  Yes.     I  told  her  I  got  it  from  Mr.  Wooldridge. 

Q.  Did  you  tell  her,  or  did  she  ask  you,  how  you 
came  to  get  that  from  Mr.  Wooldridge  ? 

A.  I  told  her  Mr.  Wooldridge  gave  it  to  me. 

Q.  What  I  mean  is:  Did  you  explain  to  her — ex- 
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plain  to  her  how  it  came  that  he  gave  you  this  two 

and  a  half?     [133] 

A.  No.     I  didn't  explain  it. 

Q.  Did  she  ask  you?        A.  No. 

Q.  She  said  nothing  to  you  in  the  way  of  an  in- 
quiry.       A.  Not  that  I  remember. 

Q.  She  didn't  ask  you  why  Wooldridge  was  giving 
you  this  two  and  a  half. 

A.  She  might  have,  but  I  don't  remember. 

Q.  You  don't  remember.        A.  No. 

Q.  Did  you  have  mittens  on  when  you  were  up 
there  at  the  cabin?        A.  No. 

Q.  Bare  hands  ?        A.  Yes. 

Q.  You  didn't  wear  any  mittens.        A.  No. 

Q.  Did  you  have  a  moon  ?        A.  No. 

Q.  You  don't  know  how  cold  it  was. 

A.  I  told  you  before  I  didn't. 

Q.  That  might  have  been  1914,  might  it  not? 

A.  No.     I  said  1913. 

Q.  You  are  quite  sure  it  was  1913. 

A.  I  am  not  sure. 

Q.  If  you  are  not  sure  then,  it  might  have  been 
1914,  so  far  as  you  know,  might  it  not  ?        A.  No. 

Q.  What?    You  say — (interrupted). 

A.  That  is  what  I  said. 

Q.  It  couldn't  possibly  have  been  1914.  Is  that 
what  you  want     [134]     us  to  understand? 

A.  I  don't  know. 

Q.  You  don't  know.  Who  else  did  you  tell  about 
it  besides — or  say  anything,  mention  the  matter  at 
all,  besides  Ed  Hall,  and  then  show  this  two  and  a 
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half  to  your  sister  Catherine  ? 
A.  I  think  I  told  Grace  Carey. 
Q.  And  who  else? 
A.  No  one  else  that  I  remember  of. 
Q.  Did  you  tell  any  of  your  folks  ? 

A.  No.     I  would  be  ashamed  to  tell  them  anything 
like  this. 

Q.  Weren't  you  ashamed  to  tell  your  sister? 

A.  No.     I  am  not  ashamed  to  tell  her  this. 

Q.  Not  ashamed  to  tell  Grace  Carey  this. 

A.  No.     She  is  the  same  kind  of  a  girl  as  I  am,  so 
I  don't  see  why  I  should  be  ashamed. 

Q.  She  is  the  same  kind  of  a  girl  that  you  are. 

A.  Yes. 

Q.  When  did  you  tell  your  mother  with  reference 
to  it,  Laura  ? 

A.  I  didn't  tell  my  mother  about  this. 

Q.  You  never  did? 

A.  Well,  I  told  her  afterwards,  after  Mr.  Wool- 
dridge  made  the  arrangement  with  me. 

Q.  You  told  her  then.        A.  Yes. 

Q.  How  did  you  happen  to  tell  her  after  that  time  I 

A.  I  told  her  about  the  arrangement. 

Q.  What  arrangement  do  you  refer  to  ? 

A.  The  arrangement  we  made  to  meet. 

Q.  Who  got  you  to  make  those  arrangements. 

A.  Mr.  Wooldridge  did.     [135] 

Q.  Who  ?        A.  Mr.  Wooldridge. 

Q.  Mr.  Wooldridge  did? 

A.  He  made  the  arrangement  himself. 
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Q.  Who  got  you  to  make  those  arrangements,  if 
anybody  ? 

A.  Marshal  Miller  told  me  if  Mr.  Wooldridge 
wanted  to  make  any  arrangements,  to  make  them, 
and  for  me  to  tell  my  daddy. 

Q.  That  is  George  Herrington.        A.  Yes. 

Q.  What  did  he  tell  you  that  he  wanted  you  to  do 
that  for? 

A.  Wanted  to  see  if  I  was  telling  the  truth  about 
Mr.  Wooldridge. 

Q.  Where  was  Miller  when  he  told  you  that? 

A.  I  was  up  to  Mr.  Eoth's  office. 

Q.  Mr.  Roth  didn't  say  anything  to  you  about  it. 

A.  No.  He  has  got  nothing  to  do  about  those  ar- 
rangements. 

Q.  Who  had  nothing  to  do  about  those. 

A.  Mr.  Roth? 

Q.  You  mean  with  you  directly. 

A.  Yes,  with  me. 

Q.  But  Mr.  Miller  was  up  to  Mr.  Roth's  office  when 
he  first  spoke  to  you  about  making  these  arrange- 
ments.       A.  Yes.     He  was  up  there  in  the  office. 

Q.  When  was  that? 

A.  I  think  it  w^as  the  first  night  when  I  went  up 
there. 

Q.  When  was  that  with  reference  to  the  night  you 
say  Wooldridge  actually  came  to  your  place,  how 
long  before  or  after  ? 

A.  It  might  have  been  on  the  10th. 

Q.  What  date  was  it,  Laura,  that  Wooldridge  first 
came  to  your  house  ? 
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A.  I  don 't  know.     I  didn't  keep  track  of  it.    [136] 

Q.  What  was  it  that  might  have  been  on  the  10th  ? 
What  w^as  it  that  you  meant  happened  on  the  10th  ? 

A.  I  was  up  to  Mr.  Roth's  office  on  that  date. 

Q.  The  10th  of  what,  of  February  1        A.  Yes. 

Q.  Now,  how  long  was  that  before  Wooldridge 
came  to  your  house  '^        A.  How  long  before  ? 

Q.  Yes. 

A.  I  think  when  we  talked  about  it  up  there,  it  was 
the  next  day. 

Q.  Talked  about  it  where  *? 

A.  At  Mr.  Roth's  office. 

Q.  What  was  the  next  day  ? 

A.  It  would  have  been  the  11th. 

Q.  When  you  were  in  Roth's  office  it  was  on  the 
11th,  you  say?        A.  No.     It  was  on  the  10th. 

Q.  It  was  on  the  10th  that  you  talked  first  with  Mr. 
Miller  in  Roth's  office?        A.  Yes. 

Q.  Then  what  was  it  that  happened  on  the  11th? 

A.  Mr.  Wooldridge  came  dowTi  to  the  house  on  the 
11th. 

Q.  What  did  he  do  when  he  came  down  there  on 
the  11th  then?        A.  Oh,  about  the  potatoes. 

Q.  Is  that  it?        A.  Yes. 

Q.  That  is  the  first  time  he  had  been  there  that 
you  had  seen  him,  was  it  ?        A.  Yes. 

Q.  When  had  you  last  seen  Wooldridge  before  he 
came  down  to  the  house  there  about  these  potatoes, 
Laura,  to  talk  with  him? 

A.  The  last  time  I  saw  him.     [137] 

Q.  Before  he  went  there  about  these  potatoes,  how 
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long  before  that  had  you  seen  him  last? 

A.  I  didn't  see  him  before  that. 

Q.  You  didn't  see  him  before  that.        A.  No. 

Q.  You  hadn't  seen  him  for  how  long;  a  year? 

A.  He  came  out  on  Ester  once. 

Q.  I  mean  in  town.  How  long  was  it  from  the 
time  on  Ester  that  he  was  out  there,  several  months  ? 

A.  I  don't  know. 

Q.  Was  it  during  the  summer  time  ? 

A.  That  I  saw  him — (interrupted). 

Q.  Yes.  You  have  been  in  from  Ester  how  long 
now?        A.  I  have  been  in  here — (interrupted). 

Q.  About. 

A.  I  don't  know.     I  can't  keep  dates. 

Q.  About  how  long?     About  a  year? 

A.  I  don't  know. 

Q.  You  have  kept  some  dates,  haven't  you? 

A.  I  don't  know. 

Q.  Well,  give  us  some  idea  of  how  long  you  have 
been  in  town  since  you  left  Ester  Creek.  Has  it  been 
about  a  year  or  more  than  a  year  ? 

A.  Just  about  a  year. 

Q.  And  it  was  during  the  time  you  were  out  at 
Ester — it  would  be  more  than  a  year  ago  that  you  last 
saw  Mr.  Wooldridge,  before  you  saw  him  at  the  house 
about  these  potatoes.     Is  that  true? 

A.  I  didn't  listen  to  your  question.     [138] 

Q.  I  will  ask  you  again.  From  the  time  that  you 
saw  him  at  the  house,  the  first  time  prior  to  that  time, 
it  would  have  been  a  year  that  you  had  seen  Mr. 
Wooldridge.     Isn't    that    true,    Laura?     Can    you 
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recollect?     Tell  the  jury  about  how  long  it  had  been. 

I  don't  care  accurately.        A.  I  don't  know. 

Q.  Would  you  say  it  had  been  about  a  year  % 

A.  I  said  I  didn't  know. 

Q.  Would  it  be  six  months,  Laura.  Can't  you 
give  us  an  idea?        A.  I  refuse  to  answer  that. 

Q.  Why  ?        A.  Just  because  I  refuse. 

Q.  Why  do  you  refuse?  Isn't  it  a  proper  ques- 
tion, don't  you  consider? 

(Plaintiff  objects  on  the  ground  that  she  has  an- 
swered that  she  didn't  know.  Objection  sustained. 
Defendant  excepts.     Exception  allowed.) 

Q.  Well,  then,  let's  get  back  to  this  time  that  you 
talked  with  Miller.  I  understood  you,  and  I  want  to 
see  if  this  is  true  and  correct :  As  near  as  you  could 
remember  you  were  up  to  Roth's  ofl&ce  on  the  11th  or 
on  the  10th,  and  Miller  was  there.     Is  that  true  ? 

A.  Yes. 

Q.  That  was  on  the  10th  of  February.  Then  upon 
the  11th  of  February  Wooldridge  came  to  the  house 
in  some  connection  about  some  potatoes,  asking  about 
— ^something  to  do  with — something  about  potatoes. 
Is  that  true  ?        A.  Yes. 

Q.  You  are  sure  of  that,  are  you?  So  that  when 
Wooldridge  first  came  there,  on  the  11th,  you  had 
already  talked  to  Mr.  Roth  and  Marshal  Erwin — 
or  Marshal  Miller  in  Roth's  office  [139]  about 
some  dates  you  were  going  to  have  with  Wooldridge. 
Is  that  true  ? 

A.  I  told  you  once  that  Mr.  Miller  said  if  I  could 
get — (cries). 
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Q.  If  you  could  what?  If  you  could  get  Mr. 
Wooldridge  to  make  a  date  with  you,  to  do  it.  Is 
that  what  you  said,  Laura *?  Don't  cry;  just  answer 
the  question.     Was  that  true*? 

A.  I  told  you  before. 

Mr.  ROTH. — Answer  the  question,  Laura? 

Mr.  MARQUAM. — I  understood  you — I  may  have 
misunderstood  you,  but  I  understood  you  to  say  that 
they  told  you  if  you  could  make  a  date  with  Mr. 
Wooldridge  to  do  it. 

A.  That  is  what  Mr.  Miller  said. 

Q.  That  is  what  Mr.  Miller  said  to  you?  So,  that 
was  what  you  proceeded  to  do,  was  itf        A.  Yes. 

Q.  How  did  you  go  at  it  to  do  it  ? 

A.  I  asked  him  about  the  dollar. 

Q.  Just  tell  this  jury  the  first  thing  you  said  to 
Mr.  Wooldridge  when  you  saw  him  there,  and  just 
exactly  how  it  came  about.  Did  you  think  by  ask- 
ing him  for  the  dollar,  or  for  a  dollar,  however  you 
expressed  it,  that  you  could  get  him  to  make  a  date 
with  youf 

A.  Yes.     Every  time  he  sees  me  he  tries  to. 

Q.  Every  time  he  sees  you  he  tries  to?  Now,  after 
making  that  statement,  can  you  tell  this  jury  how 
long  it  had  been  before  this  time  that  you  had  seen 
Wooldridge? 

(Plaintiff  objects  as  witness  has  heretofore  stated 
that  she  couldn't  fix  any  time  at  all.) 

The  COURT. — Q.  Laura,  do  you  remember  when 
you  had  seen  Mr.  [140]  Wooldridge  the  first  time 
before  vou  saw  him  down  at  the  house?    Do  you  re- 
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member  how  long  ago  it  had  been  since  you  had  seen 

him,  a  month  ago? 

A.  Before  he  came  down  to  the  house? 

Q.  Yes.  The  first  time  before  he  came  down  to 
the  house?  I  thought  maybe  you  would  understand 
it  that  way,  or  would  you  understand  it  if  I  said: 
The  last  time  before  he  came  down  to  the  house;  had 
you  seen  him  a  month  before,  or  two  months  before, 
or  had  it  been  a  long,  long  time? 

A.  It  was  a  long,  long  time  before  I  saw  him. 

Q.  You  don't  remember  now?        A.  No. 

Q.  You  don't  remember  whether  it  was  in  the 
summer-time  or  in  the  winter- time? 

A.  This  w^as  winter  w^hen  he  came  down  this  last 
time. 

Q.  But  did  you  see  him  last  summer? 

A.  Yes.    He  came  out  to  Ester  once. 

Q.  Was  that  last  summer  or  a  year  ago? 

A.  When  we  w  ere  living  on  Ester. 

Q.  He  came  to  Ester  when  you  w^ere  living  there? 

A.  Yes. 

Mr.  MARQUAM.— Q.  Laura,  do  I  understand 
that  you  hadn't  seen  him  since  you  came  in  from 
Ester  until  this  time  to  talk  with  him? 

A.  Yes,  to  talk  w4th  him. 

Q.  And  you  moved  in  from  Ester — your  folks 
moved  in  from  Ester  some  time  along  in  July,  did 
they  not?        A.  No.     Not  in  July. 

Q.  Wasn't  it  some  time  last  July?     [141] 

A.  No.     I  don't  think  it  was. 

Q.  When  do  you  think  it  was? 
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A.  It  was  in  the  fall,  I  think,  somewhere  along  in 
August. 

Q.  This  last  fall,  do  you  meanf  You  mean  the 
last  August,  the  August  that  has  just  passed,  do  you; 
not  a  year  ago?     Can  you  answer  that? 

A.  No.     I  can't  answer  that. 

Q.  Who  had  talked  to  you  before  Mr.  Miller  had 
talked  to  you  in  the  marshal's  office? 

A.  I  talked  to  Mr.  Roth.     Mr.  Miller  was  present. 

Q.  You  talked  to  Mr.  Roth?        A.  Yes. 

Q.  Was  that  also  upon  the  10th?        A.  Yes. 

Q.  You  talked  with  Mr.  Roth  first,  and  then  after- 
wards with  Mr.  Miller. 

A.  They  both  talked  to  me. 

Q.  That  was  the  first  time  they  had  ever  talked 
to  you?        A.  Yes. 

Q.  Had  anybody  else  ever  talked  to  you;  had  your 
father  ever  talked  to  you  about  this  date  that  you 
were  to  make? 

A.  Well,  I  told  daddy  when  I  made  the  date  with 
Mr.  Wooldridge. 

Q.  Was  that  after  you  talked  with  Mr.  Roth  and 
Mr.  Miller,  or  before  ?        A.  After. 

Q.  But  the  first  talk  that  you  had  with  anybody 
about  making  a  date  with  Wooldridge  was  with  Mr. 
Roth  and  Mr.  Miller? 

A.  No.     Mr.  Roth  had  nothing  to  do  with  that. 

Q.  You  had  not  talked  with  him  about  that  at  all. 
When  this  [142]  conversation  with  you  and  Mr. 
Miller  occurred,  was  Mr.  Roth  in  the  room? 

A.  Yes.  •      ■ 


The  United  States  of  America.  135 

(Testimony  of  Laura  Herrington.) 

Q.  He  heard  everything  that  was  said? 

A.  Yes. 

Q.  And  what  time  of  day  was  that? 

Q.  This  was  night. 

Q.  The  night  of  the  10th?        A.  Yes. 

Q.  What  did  Wooldridge  have  to  say  that  you 
heard  about  any  potatoes  wh^  he  was  down  at  the 
house?        A.  I  was  upstairs. 

Q.  Did  you  hear? 

A.  I  heard  him  say  something  about  potatoes  and 
daddy,  and  that  is  all  I  heard. 

Q.  That  was  when? 
^     A.  When  he  came  to  the  house. 

Q.  That  was  on  the  11th? 

A.  It  must  have  been. 

Q.  It  was  the  next  day,  anyway,  after  you  had 
talked  with  Mr.  Miller,  was  it? 

A.  No.    He  came  before  that. 

Q.  Oh,  he  did?  Before  what?  (Discussion  be- 
tween Mr.  Marquam  and  the  Court  as  to  what  '*  be- 
fore what"  and  ''before  that"  relates.) 

Q.  What  did  you  mean  by  that,  Laura?  What 
were  you  trying  to  tell  me  when  you  said  you  saw 
him ''before  that"?        A.  I  don't  know  myself. 

Q.  You  don't  know  yourself?  Was  your  mother 
home  at  that  time  that  you  were  upstairs?     [143] 

A.  I  told  you  before,  she  was. 

Q.  You  told  Mr.  Roth  that?        A.  You  heard  it. 

Q.  All  right.  A.  You  were  sitting  there. 

Mr.   ROTH. — Just  answer  the  questions,  Laura. 

Mr.  MARQUAM. — Q.  She   was  downstairs  and 
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you  were  upstairs,  and  you  heard  some  talk,  did  you, 

between  Mr.  Wooldridge  and  your  mother? 

A.  Yes. 

Q.  What  was  that  talk? 

A.  I  told  you  I  just  heard  a  few  things. 

Q.  What  were  they? 

A.  About  potatoes  and  daddy. 

Q.  You  didn't  come  downstairs  then? 

A.  I  did  come  downstairs. 

Q.  You  did  come  downstairs?        A.     Yes.     I  did. 

Q.  Then,  after  you  came  downstairs  did  you  hear 
any  conversation  between  your  mother  and  Wool- 
dridge?       A.  Then  my  mother  went  upstairs.  « 

Q.  Now,  when  Wooldridge  first  came  into  the 
house,  give  this  jury  a  correct  statement  of  every- 
thing that  you  heard  Wooldridge  say  to  your  mother, 
or  your  mother  say  to  Wooldridge. 

A.  When  mamma  went  upstairs  then  I  talked  to 
him. 

Q.  Before  she  went  upstairs  what  was  said  be- 
tween them? 

A.  He  said  I  was  growing,  and  I  don't  remember 
what  he  said  to  mamma.  I  didn't  pay  any  attention. 
[144] 

Q.  You  heard  what  was  said,  but  you  don't  re- 
member it?        A.  No.     I  don't. 

Q.  But  you  heard  it?  You  were  in  a  position  so 
you  could  hear  it?        A.  Of  course  I  was. 

Q.  What  purpose  had  you  in  coming  down  at  that 
particular  time?        A.  I  came  down  to  see  him. 

Q.  In  order  to  make  this  date  with  him  that  Mr. 
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Miller  had  asked  you  to  make  T        A.  Yes. 

Q.  And  you  say  you  succeeded  in  making  this 
date?        A.  Yes. 

Q.  You  were  the  first  one  that  suggested  it? 

A.  I  don't  remember. 

Q.  Naturally,  if  you  had  that  in  mind  and  it  was 
your  object  in  accomplishing  it,  you  were  the  first 
one  that  spoke  about  it. 

A.  I  asked  him  about  the  dollar,  and  he  said:  ^^We 
didn't  have  a  good  piece  the  last  time,"  and  then  he 
said,  ^^We  could  have  another  one,"  and  I  said, 
^^Yes." 

Q.  So,  he  was  very  susceptible  to  your  suggestion 
that  you  meet  again,  was  he  ? 

The  COURT.— Q.  Do  you  understand  what  he 
means  by  ^'susceptible"? 

Mr.  MARQUAM. — Q.  You  were  perfectly  willing 
and  anxious^  in  order  to  carry  out  this  agreement 
with  Miller,  to  make  a  date  with  him?        A.  Yes. 

Q.  So,  what  did  you  tell  him? 

A.  I  said  I  would. 

Q.  You  said  you  would,  not  intending  to,  did  you? 

A.  No,  I  didn't  intend  to.     [145] 

Q.  You  were  just  encouraging  him  to  get  him  to 
come  to  your  house  there,  or  some  place  else,  so  that 
Miller  would  catch  him? 

A.  He  was  more  anxious  than  I  was. 

Q.  Well,  possibly.  But  you  were  making  that 
date  and  making  that  arrangement  for  the  purpose 
of  catching  him,  were  not  you? 

A.  He  sot  the  trap  himself  for  himself. 
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Q.  What  trap? 

A.  It  seems  like  it  was  a  trap.     I  guess  you  could 
see  that.     You  know  very  well. 

Q.  So,  you  were  playing  part  of  that  trap  game 
yourself?        A.  Well? 

Q.  Where  did  you  get  that  word  *Hrap''?    Who 
told  you  anything  about  a  trap,  Laura? 
A.  I  said  it  myself. 

Q.  Did  anybody  connected  with  this  case,  Mr. 
Miller  or  the  district  attorney  use  that  word  in  de- 
scribing what  they  wanted  done  ? 
A.  No,  sir.     They  didn't. 
Q.  That  is  just  out  of  your  own  mind? 
A.  Yes.     It  is. 

Q.  So  you  say  he  made  the  trap  himself,  instead 
of  you  and  the  marshal? 
A.  He  was  perfectly  willing. 

Q.  I  am  not  asking  you  about  him  being  perfectly 
walling.  You  are  trying  to  tell  now  that  Wooldridge 
was  laying  the  trap  himself? 

A.  Yes.     Miller  said  that  if  he  wanted  to  make  a 
date  with  me,  for  me  to  make  it. 
Q.  Asked  you  to  do  it     [146] 
A.  Well,  I  guess  that  must  be. 
Q.  So,  in  response  to  Mr.  Miller's  request  you  pro- 
ceeded to  suggest  the  matter  to  him  about  making 
a  date  with  him?    Is  that  the  idea?    Is  that  true? 
That  in  order  to  do  that,  the  way  it  occurred  to  you, 
the  best  way  to  do  was  to  ask  him  for  that  dollar? 
Is  that  right?        A.  Yes. 
Q.  So,  he  was  to  meet  you  when? 
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A.  At  seven-thirty  at  my  house. 

Q.  Did  you  know  that  he  was  coming  down  to  the 
house  there  on  a  potato  deal  with  your  father? 

A.  No,  sir.     I  did  not. 

Q.  You  never  heard  a  word  about  that?        A.  No. 

Q.  Your  father  didn't  tell  you  that  Wooldridge 
had  spoken  to  him  on  the  street  about  some  potatoes, 
and  he  would  be  down  to  the  house? 

A.  He  might  have  told  my  mother. 

Q.  He  didn't  tell  you?        A.  No. 

Q.  Did  you  tell  Miller  or  Roth  that  Wooldridge 
was  expected  down  to  your  house  there  to  sell  some 
potatoes  or  bring  some  potatoes  down? 

A.  I  told  them  afterwards. 

Q.  You  didn't  tell  them  before? 

A.  No.     How  could  I  know  before? 

Q.  You  might  have  done  it? 

A.  I  don't  see  how  I  could  have  known  before? 

Q.  Didn't  your  mother  say  something  about  it,  or 
your  father?     [147] 

A.  My  father  talked  to  my  mother. 

Q.  He  knew  about  it?  Don't  you  know,  Laura, 
that  your  father  and  your  mother  knew  and  had  dis- 
cussed the  probability  of  Wooldridge  coming  down 
there  about  these  potatoes  that  he  was  going  to  let 
them  have?        A.  I  don't  know  nothing^pf  the  kind. 

Q.  You  never  heard  anything  about  it? 

A.  No. 

Q.  Who  did  you  first — did  George  Herrington, 
your  father,  before  the  time  that  you — that  Wool* 
dridgc  came  down  to  your  house  and  you  asked  him 
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for  the  dollar,  had  he  said  anything  about  this  trap 

that  was  to  be  laid  by  youf        A.  No. 

Q.  He  had  not  said  a  word?        A.  No. 

Q.  The  first  person  that  ever  mentioned  it  was 
Miller,  was  it?        A.  He  didn't  mention  ^Hrap.'' 

Q.  All  right.  If  you  don't  want  to  use  that  word. 
Did  your  father  say  anything  about  making  a  date 
with  Wooldridge? 

A.  He  told  me  if  I  could  make  a  date  to  make  it, 
which  I  did. 

Q.  Your  father  told  you  that?        A.  Yes. 

Q.  Did  he  tell  you  that  before  Miller  told  you  that, 
or  after?        A.  I  guess  he  told  it  afterwards. 

Q.  And  it  was  along  the  same  lines  that  Miller 
had  talked  to  you,  was  it;  about  the  same  request 
that  your  father  made  that  Miller  had  made  to  you? 

A.  Yes. 

Q.  So,  at  that  particular  time  did  you  succeed  in 
making  a  date  with  Wooldridge?     [148] 

A.  I  made  the  date  with  him  when  he  came  down 
to  the  house. 

Q.  How  is  that? 

A.  I  made  the  date  with  him  when  he  came  down 
to  the  house. 

Q.  You  made  the  date  to  come  down  to  the  house 
right  then? 

A.  When  he  came  down  to  the  house  I  made  the 
date. 

Q.  While  your  mother  was  upstairs?        A.  Yes. 

Q.  Didn't  she  go  upstairs  for  the  purpose  of  be- 
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ing  absent,  so  you  would  have  clear  sailing  with  him 

there  *?        A.  Yes. 

Q.  You  knew  what  she  was  going  upstairs  for*? 

A.  Yes. 

Q.  You  had  talked  that  over  before?        A.  Yes. 

Q.  And  you  had  suggested  to  her,  or  she  had  told 
you,  that  she  would  get  out  of  the  way  so  you  could 
fix  up  this  proposition,  did  she  ? 

A.  She  went  upstairs.     That  is  all  I  know. 

Q.  With  an  understanding  with  you,  did  she  not? 
You  understood  what  she  was  going  upstairs  for? 

A.  We  never  knew  Wooldridge  was  going  to  come. 
Mamma  was  surprised  when  he  came  to  the  door. 

Q.  Answer  my  question.  After  he  did  get  there, 
your  mother  went  upstairs  through  an  understand- 
ing with  you,  and  you  knew  w^hat  she  was  getting 
out  of  the  way  for? 

A.  I  knew  what  she  was  getting  out  of  the  way 
for. 

Q.  And  she  knew  why  she  was  going  upstairs? 

A.  Yes.     She  knew^  it. 

Q.  Who  did  you  tell,  after  you  claim  to  have  made 
this  arrangement?     [149] 

A.  I  told  my — (interrupted). 

Q.  (Continuing.)  With  Wooldridge?  Who  did 
you  tell  about  it  first?         A.  My  daddy. 

Q.  W^as  your  daddy  upstairs  too? 

A.  When  he  came  home  that  night. 

Q.  What  did  you  tell  him,  Laura? 

A.  I  told  him  about  the  arrangement  I  made  with 
Wooldridge. 
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Q.  What  did  he  say? 

A.  I  suppose  he  told  Miller. 

Q.  I  don't  want  any  suppositions.  Just  what  did 
he  say  to  you?        A.  I  don't  remember. 

Q.  Did  he  say  that  was  fine,  or  that  was  all  right, 
we  will  get  him?        A.  He  laughed. 

Q.  He  laughed  about  it? 

A.  Yes.    He  laughed,  I  suppose. 

Q.  That  was  fine;  that  was  a  joke  with  him? 

A.  I  don't  know. 

Q.  He  laughed,  anyway.  What  else  did  he  do  or 
say?    What  else  did  he  do  at  that  time,  or  say? 

A.  I  told  you  I  don't  remember. 

Q.  You  don't  remember.  Was  there  anybody  else 
there  when  you  told  him  ?        A.  No,  sir. 

Q.  Did  he  say  what  you  should  do  then?  .;, 

A.  No.     He  said  he  would  tell.  ' 

Q.  He  said  he  would  tell  who? 

A.  Miller.     [150] 

Q.  And  did  he  leave  you  to  go  down  and  tell 
Miller  about  it?        A.  No.     He  didn't. 

Q.  When  did  he  leave? 

A.  He  went  the  next  morning,  I  guess. 

Q.  Do  you  know?        A.  I  know  he  told  me. 

Q.  What  time  in  the  evening  was  it  that  you  told 
your  father,  when  he  laughed  about  it? 

A.  I  don't  know.     I  didn't  look  to  see. 

Q.  Well,  about  what  time?  Was  it  about  supper 
time?        A.  Yes.     It  was, 

Q.  Was  it  very  late,  or  immediately  or  shortly 
after  supper?        A.  Daddy  always  gets  home  late. 
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Q.  You  mean  when  he  gets  home  to  stay  for  the 
night?        A.  Yes,  sir. 

Q.  Was  it  on  one  of  these  occasions?  Was  this 
the  time  he  went  home  for  the  night,  or  was  he  home 
for  supper?        A.  He  came  home  for  the  night. 

Q.  And  he  stayed;  he  didn't  go  down  town  that 
night  again  after  you  told  him?        A.  No. 

Q.  Isn't  it  a  fact  that  you  told  him  earlier  in  th'e 
evening,  and  he  left  then,  and  then  came  back  later 
and  then  stayed  for  the  night?        A.  No. 

Q.  You  are  sure  of  that?        A.  I  am  sure  of  that. 

Mr.  ROTH. — We  object,  as  counsel  is  talking 
about  one  happening  and  the  witness  is  talking  about 
another.     They  are  at  cross  purposes.     [151] 

Mr.  MARQUAM.— It  may  be. 

Q.  You  told  your  father  about  this? 

A.  I  said  I  did. 

Q.  What  time  was  it  that  you  told  him  with  refer- 
ence to  the  time  that  you  had  talked  to  Wooldridge  I 

A.  I  didn't  listen  to  that  question. 

Q.  You  know  when  you  talked  with  Wooldridge 
and  made  this  date  with  him?        A.  Yes.     I  do. 

Q.  What  time  of  day  was  that? 

A.  That  was  in  the  morning. 

Q.  All  right.  Now,  the  same  evening,  you  told 
your  father  about  it,  I  understood  you  to  say. 

A.  Yes. 

Q.  Didn't  he  come  home  for  lunch  at  noon  .^ 

A.  He  comes  home  sometimes  at  noon. 

Q.  On  this  particular  date  do  you  remember 
whether  he  came  home  for  lunch? 
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A.  I  don't  remember  whether  he  did  or  not, 

Q.  Did  he  come  home  for  supper  f 

A.  Not  that  I  remember  of.  Sometimes  he  stays 
away  all  day. 

Q.  I  mean  on  this  particular  occasion? 

A.  I  said  I  don't  remember. 

Q.  At  any  rate,  you  didn't  see  him  to  talk  to  him, 
and  didn't  talk  with  him  about  this  until  late  that 
same  night.     Is  that  true  ?        A.  Yes. 

Q.  That  is  what  I  understood  you  to  say  before. 
And  then  he  said  he  would  tell  Miller  about  it.  Is 
that  true?        A.  Yes.  [152] 

Q.  All  right.  You  say  that  you  know  that  he  did 
tell  Miller.     How  do  you  know  that? 

A.  Well,  he  said  he  was  going  to  tell  Miller. 

Q.  Do  you  believe  everything  that  your  father  has 
told  you  along  that  line  ? 

The  COURT. — You  need  not  answer  that  ques- 
tion. 

(Defendant  excepts  and  is  allow^ed  an  exception.) 

Mr.  MAEQUAM. — Q.  Is  that  the  only  reason  you 
have  for  suspecting  or  knowing  that  George  Her- 
rington, your  father,  told  Miller,  because  he  said  he 
was  going  to  ?        A.  Yes. 

Q.  Now,  who  came  to  the  house  there  to  make  ar- 
rangements for  this  trap — I  am  going  to  use  that 
term  because  you  used  it.  You  understand  what  I 
mean  ?  Who  came  there  to  make  the  detail  arrange- 
ment for  that? 

A.  Marshal  Miller  and  Marshal  Berg. 

Q.  When  did  they  come? 


The  United  States  of  America.  145 

(Testimony  of  Laura  Herrington.) 

A.  It  was  before  half-past  seven. 

Q.  What  date ;  the  next  day  ? 

A.  It  was  when  I  made  arrangements  to  meet  him. 
I  believe  we  met  that  same  night. 

Q.  The  same  night  as  what  ? 

A.  As  he  w^as  supposed  to  come  to  the  house. 

Q.  That  was  the  same  night,  was  it,  that  you  first 
— that  he  first  came  there  to  you  to  talk  to  you,  or  at 
least  came  there  to  talk  about  potatoes'?  Is  that 
true,  Laura  ?  Let  me  put  it  in  another  way  and  see 
if  we  can  get  this  straightened  out.  Take  a  certain 
date,  a  certain  morning  about  10  [153]  o'clock. 
I  understood  you  to  say  on  your  direct  examination 
he  came  there,  and  then  is  the  time  you  talked  with 
him  and  made  this  appointment  with  him. 

A.  Made  the  appointment  with  him.     Yes. 

Q.  Did  you  make  that  appointment  for  that  same 
night  or  the  next  night  ?        A.  For  the  same  night. 

Q.  Then,  isn't  it  true  that  you  must  have  told  your 
father  about  it  before  late  that  night,  if  you  were  to 
have  that  appointment  that  night  and  these  arrange- 
ments were  to  be  made"?  After  realizing  that,  don't 
you  think,  as  a  matter  of  fact,  that  you  must  have 
told  your  father  during  some  time  that  he  was  home 
for  lunch  or  in  the  evening  at  supper  time,  or  some 
time  during  the  day,  about  this  appointment?  Do 
you  see  what  I  am  asking  you  about? 

A.  Yes.     I  see. 

Q.  What  is  the  fact?  Is  that  true,  that  sometime 
shortly  after  you  had  made  this  date,  that  you  told 
your  father?     Isn't  that  true?     What  do  vou  think 
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about  that?     What  is  your  recollection  now*?     It 
must  have  been,  mustn't  it,  that  you  talked  with  him 
sometime — (interrupted). 

A.  I  remember  of  telling  daddy  that  night. 

Q.  Late  that  night? 

A.  It  was  that  night  that  I  told  him. 

Q.  Then,  the  date  that  you  had  must  have  been  the 
next  night,  wasn't  it,  because  you  told  him  before 
this  date  was  due,  didn't  vou?  What  about  that? 
You  didn't  tell  him  after  the  date  was  passed.  That 
is  true,  isn't  it?        A.  No. 

Q.  Certainly,  you  told  him.  The  first  time  .you 
would  see  him,  [154]  after  making  this  date,  you 
would  tell  him  about  it,  wouldn't  you?        A.  Yes. 

Q.  Don't  you  think  that  happened  probably  some- 
time during  that  day  ?        A.I  don 't  remember. 

Q.  But  you  are  quite  sure  that  the  date  was  for 
the  same  night  that  you  saw  Wooldridge  first  in  the 
morning.     You  are  sure  about  that,  are  you  ? 

A.  I  am  not  so  sure. 

Q.  Well,  then,  what  I  want  to  get  at,  if  I  can  from 
you,  whether  it  was  that  you  had  made  the  date  for 
that  same  night  or  the  next  night  ? 

A.  It  was  for  the  same  night,  I  think. 

Q.  We  will  take  that  as  settled  then.  So  that 
evening  at  the  time  you  were  to  meet  Wooldridge, 
who  was  the  first  person  that  came  there? 

A.  The  first  person  that  came  there  ? 

Q.  Outside  of  your  own  family. 

A.  There  was  Marshal  Berg  and  Marshal  Miller. 

Q.  And  that  was  about  what  time? 
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A.  It  was  before  half-past  seven. 

Q.  Before  half-past  seven.  What  did  they  do? 
AVhat  did  they  come  there  for?  Did  they  ask  you 
about  this  ?        A.  Daddy  told  them,  I  guess. 

Q.  What?        A.  Daddy  told  them. 

Q.  He  told  them.         A.  Yes,  probably. 

Q.  Then  what  did  they  say  to  you  when  they  came 
there?     [155] 

A.  They  would  wait  until  Mr.  Wooldridge  came. 

Q.  I  didn't  catch  that. 

A.  They  were  going  to  wait  until  Mr.  Wooldridge 
came. 

Q.  That  they  would?        A.  Yes.     They  did. 

Q.  They  waited  until  Wooldridge  came,  and 
where  were  they  ?        A.  Upstairs. 

Q.  How  long  did  they  stay  upstairs  ? 

A.  They  left  the  house  at  fifteen  minutes  after 
eight. 

Q.  At  fifteen  minutes  after  eight  they  left  the 
house — Miller  and  Berg,  you  say. 

A.  Yes,  and  two  others  with  them. 

Q.  How  long  after  they  left  did  they  come  back 
again  ? 

A.  They  came  there  first  and  they  fixed  something 
up  on  the  wall. 

Q.  Fixed  something  up  on  the  wall. 

A.  Yes.  I  don't  know  what  you  call  it.  Then 
they  went  away  again,  and  he  told  me  that  marshal 
—  (interrupted). 

Q.  Before  you  get  going  too  fast,  I  want  to  know 
what  this  thing  they  fixed  up  on  the  wall  was. 
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A.  I  said  I  didn't  know. 

Q.  What  did  it  look  like?        A.  I  don't  know. 

Q.  You  know  what  it  looked  like. 

A.  Something  you  put  to  your  ear.     I  know  that. 

Q.  What  did  they  say  that  was  for? 

A.  They  didn't  tell  me  what  it  was  for. 

Q.  Just  tell  us,  Laura.  You  saw  it.  You  were 
there  at  the  time. 

A.  Yes.     I  was  there  at  the  time.     [156] 

Q.  Tell  us  w^hat  it  looked  like  and  describe  it  ? 

A.  I  didn't  notice.  I  just  saw  them  put  a  bell  up 
in  the  roof ;  then  they  took  that  thing  down  and  put 
this  inside  of  the  bell. 

Q.  What  do  you  mean  by  a  bell,  a  paper  bell  ? 

A.  Yes. 

Q.  That  was  hanging  up  on  the  roof? 

A.  Yes,  and  they  put  that  up  there. 

Q.  And  they  put  this  thing  in  the  bell,  and  hung 
it  up  again,  and  what  did  they  do  ? 

A.  The  bell  was  always  hanging  there,  so  they  only 
had  to  put  this  in  the  bell. 

Q.  What  else  did  they  do? 

A.  By  this  you  could  hear  everything  Wooldridge 
said. 

Q.  By  this  thing  that  they  put  in  the  bell.  And 
where  were  they  going  to  hear  it  ? 

A.  They  were  upstairs. 

Q.  Did  you  see  this  thing  that  they  put  in  the  bell 
with  your  own  eyes  ?        A.  Yes.     I  did. 

Q.  What  did  it  look  like  and  how  large  was  it? 
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A.  It  was  not  very  large. 

Q.  About  how  large?     Show  the  jury. 

A.  I  don't  know. 

Q.  Show  the  jury  what  shape  was  it? 

A.  Round. 

Q.  How  large  around  ? 

A.  I  don't  know.     [157] 

Q.  Give  them  some  idea  how  big  it  was.  Was  it 
as  big  as  the  top  of  that  pitcher?        A.  No. 

Q.  Was  it  as  big  around  as  that  glass?  You  can 
see  how  large  the  top  of  that  glass  is.  Was  it  that 
big  ?        A.  It  might  have  been  a  little  bigger. 

Q.  What  color  was  it  ?        A.  Black. 

Q.  If  it  was  as  big  around  as  that,  how  thick  was 
it?        A.  I  didn't  take  notice. 

Q.  Did  you  have  it  in  your  hand  and  look  at  it  ? 

A.  No. 

Q.  Did  they  show  it  to  you  ?        A.  No. 

Q.  Did  it  have  wires  connected  with  it? 

A.  Yes.     It  had  wires. 

Q.  Where  did  those  wires  go  up  ? 

A.  I  don't  know.  They  had  a  box  or  something 
like  that  (indicating  size). 

Q.  A  big  box.     Where  did  they  put  that  ? 

A.  Upstairs. 

Q.  How  was  it  they  were  going  to  use  this?  Did 
they  explain  to  you  ?        A.  No. 

Q.  How  do  you  know  they  could  lieai*,  then, 
through  that  anything  that  was  said? 

A.  Daddy  said  they  could. 
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Q.  Your  daddy  was  there  when  they  were  doing 
this?        A.  Yes.     [158] 

(The  Court  takes  a  recess  until  8:00  P.  M.  this 
evening,  and  the  jury,  after  being  admonished,  with- 
draw in  charge  of  the  bailiffs;  and  at  8:00  P.  M. 
court  reconvenes,  and  the  defendant  and  his  attor- 
neys, and  the  district  attorney,  and  the  jury  are  pres- 
ent and  trial  resumed.) 

LAURA  HERRINGTON  resumes  her  testimony 
on  cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Who  was  arranging  that  apparatus,  Laura? 
Who  w^as  putting  it  up  and  fixing  it  ? 

A.  Mr.  Miller  and  Mr.  Berg. 

Q.  What  time  of  day  or  evening  was  that  fixed  up 
there  and  put  up  there  ? 

A.  It  was  before  seven-thirty. 

Q.  Then,  after  they  got  it  fixed  up  there,  did  they 
go  upstairs  and  stay  there  ? 

A.  No.     They  went  away. 

Q.  And  w^here  did  your  father  go?  Did  he  go 
away  too?        A.  I  don't  remember. 

Q.  He  didn't  stay  there,  did  he? 

A.  I  don't  remember  what  time  he  went  away, 
after  they  came  in,  or  after  these  other  men  came  in, 
or  when  Miller  and  Mr.  Berg  went  away.  I  don't 
know. 

Q..  About  that  time  he  went  away  too?  Did  you 
6ay  '^Yes"?         A.  No.     I  didn't  say  anything. 

Q.  What  do  you  say  to  that? 

A.  I  said  I  didn't  know. 
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Q.  He  went  away  within  a  few  minutes,  or  within 
a  short  time  after  this  apparatus  was  completed'? 
A.  Yes,  a  short  time  after. 
Q.  Where  was  your  mother  ? 
A.  She  went  away.     [159] 
Q.  When  did  she  go  away  ? 
A.  When  they  were  putting  that  thing  up. 
Q.  Did  anybody  request  her  to  go  away? 
A.  Well,  she  said  she  couldn't  stav  there. 
Q.  She  said  she  couldn't  stay  there.     Who  did  she 
say  that  to  ?        A.  She  told  me  that. 

Q.  Do  you  know  whether  anybody  had  requested 
her  to  go  away?        A.  No. 

Q.  How  many  rooms  have   you  in  your  house, 
Laura?        A.  Four. 

Q.  Four  rooms,  and  this  bell  that  you  described  to 
the  jury  was  in  the  front  room? 
A.  In  the  front  room.     Yes. 
Q.  And  there  is  an  upstairs  where  you  can  go  up. 
What  are  upstairs,  bedrooms? 
A.  Upstairs  is  a  bedroom. 

Q.  What  instructions  did  you  get,  if  any,  from 
the  marshals  as  to  what  vou  were  to  do  ? 
A.  Talk  loud. 

Q.  What  did  they  tell  you  to  say,  or  what  did  they 
tell  you  to  talk  about?         A.  This  other  time. 
Q.  Talk  about  this  other  time? 
A.  Yes,  about  when  we  met  down  in  the  cabin. 
Q.  Did  you  at  any  time  talk  about  that? 
A.  Yes,  when  Wooldridge  came  up  to  the  house. 
Q.  You  were  told  to  talk  loud.     You  knew  what 
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that  was  for,  did  you'?         A.  Yes.     [160] 

Q.  You  knew  that  what  you  were  to  say  would  be 
heard,  or  supposed  would  be  heard  by  somebody  else, 
didn't  you?        A.  Yes. 

Q.  And  you  knew  that  the  purpose  of  it  was  to 
get  some  evidence  against  Mr.  Wooldridge,  didn^'t 
you?     You  understood  that ?        A.  I  don't  know. 

Q.  Didn't  you  know  what  the  purpose  of  it  was? 

A.  I  know  they  were  trying  to  find  out  whether  I 
was  telling  the  truth  about  Mr.  Wooldridge. 

Q.  They  didn't  believe  you.     Is  that  the  idea? 

A.  I  don't  know. 

Q.  Did  they  say  they  didn't  believe  you? 

A.  No.     They  didn't  say  that. 

Q.  They  were  trying  to  find  out  whether  you  were 
telling  the  truth  about  it. 

A.  Yes,  sir. 

Q.  And  they  were  going  to  find  out  through  this 
machine?        A.  Yes. 

Q.  You  said  a  while  ago  that  Mr.  Berg  and  some 
of  the  marshals  were  upstairs  and  were  listening. 
What  time  did  they  go  upstairs  ? 

A.  About  seven-thirty. 

Q.  That  was  the  time  that  you  were  to  meet  AVool- 
dridge,  was  it  ?         A.  Yes. 

Q.  About  seven-thirty.  How  long  did  they  stay 
up  there  ?        A.  I  don 't  know. 

Q.  Quite  a  while?         A.  Yes. 

Q.  About  how  long? 

A.  I  don't  know.  They  left  the  house  about  fif- 
teen minutes  after  eight.         [161] 
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Q.  They  left  the  house  about  fifteen  minutes  after 
eight,  and  what  did  you  do? 

A.  I  stayed  downstairs. 

Q.  Your  mother  was  still  away?        A.  Yes. 

Q.  And  your  father  was  still  away?        A.  Yes, 

Q.  Well,  what  happened  next  there  around  the 
house  ?        A.  Waited  for  him. 

Q.  Waited  for  him.     And  how  long  did  you  wait  ? 

A.  Waited  until  eight-thirty. 

Q.  Anybody  upstairs  at  that  time  ? 

A.  Those  men  ?     No,  not  at  eight-thirty. 

Q.  At  eight-thirty  they  had  gone?        A.  Yes. 

Q.  Mr.  Berg  and  Mr.  Miller  ? 

A.  No,  Mr.  Miller  wasn't  there. 

Q.  Just  Mr.  Berg,  and  who  else? 

A.  Mr.  Berg  and  Mr.  Clark,  and  I  don't  know  who 
the  other  fellow  was. 

Q.  You  don't  know  who  the  other  fellow  was ? 

A.  No. 

Q.  Berg  and  Clark.     What  Clark  is  that? 

A.  That  Clark  over  at  the  drugstore. 

Q.  Was  he  up  there?        A.  Yes. 

Q.  Frank  Clark  over  in  the  Red  Cross  Drug- 
store?       A.  Yes. 

Q.  What  was  he  doing  there? 

A.  I  don't  loiow.     [162] 

Q.  How  long  was  he  there? 

A.  He  stayed  as  long  as  the  rest  did,  until  fifteen 
minutes  after  eight. 

Q.  When  did  you  first  see  him  up  there?  When 
did  he  first  come  there? 
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A.  When  he  first  came  to  the  house. 

Q.  I  know,  but  at  the  time  Mr.  Berg  came  up 
there?        A.  The  second  time  he  came. 

Q.  And  there  was  somebody  else? 

A.  I  don't  know  who  the  other  one  was. 

Q.  Did  you  see  him? 

A.  No.     I  didn't  get  a  good  look  at  his  face. 

Q.  You  don't  know  who  it  was?        A.  No. 

Q.  Well,  did  they  all  go  away  together? 

A.  Yes. 

Q.  Not  even  one  of  them  stayed  up  there? 

A.  Not  after  fifteen  minutes  after  eight. 

Q.  Not  after  ten  minutes  after  eight? 

A.  Fifteen  minutes. 

Q.  Fifteen  minutes  after  eight?  Did  anybody 
come  back  that  evening  and  go  upstairs  again  to  this 
machine  and  listen  through  it?        A.  No,  sir. 

Q.  Then  after  that,  I  understand  you,  some  other 
marshals  came  up  there? 

A.  That  is  when  Mr.  Wooldridge  was  sitting  in 
there. 

Q.  Mr.  Wooldridge  came  there  at  what  time? 

A.  Eight-thirty. 

Q.  Knock  on  the  door?     [163]        A.  Yes. 

Q.  What  did  he  say  to  you  when  you  came  to  the 
door  w^hen  he  came  there? 

A.  I  asked  him  to  come  in. 

Q.  Didn't  he  ask  you  whether  your  father  was 
there?        A.  Not  that  I  remember  of. 

Q.  Not  that  you  remember  of.  Just  be  careful 
in  your  answers,  and  think,  and  see  if  he  didn't  ask 
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you  whether  your  father  was  home,  or  w^as  your 

father  there,  and  that  you  told  him  he  w^as  upstairs. 

A.  No.     I  don't  remember. 

Q.  You  don't  remember?    You  might  have  told 
him  that? 

A.  Yes,  I  told  him  daddy  was  upstairs. 

Q.  Yes.     I  thought  so.     Was  he  upstairs  ? 

A.  No. 

Q.  What  did  you  tell  him  that  for? 

A.  I  don't  know. 

Q.  You  don't  know? 

A.  I  was  afraid  of  him,  because  I  was  alone. 

Q.  You  were  afraid  of  him? 

A.  Yes.     I  was  alone. 

Q.  That  was  not  the  first  time,  according  to  your 
tell,  that  you  w^ere  alone  with  Mr.  Wooldridge? 

A.  I  know  that. 

Q.  You  were  afraid  of  him? 

A.  That  is  what  I  said. 

Q.  And  you  told  him  that  your  father  was  up- 
stairs?       A.  Yes. 

Q.  You  thought  you  would  be  safe  wdth  Mr.  Wool- 
dridge if  you  told  [164]  him  that  your  father  was 
upstairs?     Is  that  the  idea?        A.  Yes. 

Q.  What  did  you  invite  him  in  for,  if  you  were 
afraid  of  him?        A.  I  don't  know. 

Q.  If  you  were  afraid  of  a  man  and  he  would  come 
and  knock  at  the  door,  you  wouldn't  be  apt  to  in- 
vite him  in,  would  you?  Why  didn't  you,  instead 
of  telling  him  your  father  was  home,  why  didn't 
you  say  that  he  couldn't  come  in,  and  close  the  door? 


156  W,  U.  Wooldridge  vs. 

* 

(Testimony  of  Laura  Herrington.) 
Why  didn't  you  do  that,  Laura? 

A.  I  don't  know. 

Q.  You  don't  know  why  you  didn't?  Well,  after 
you  invited  him  in,  what  did  he  say  and  what  did  you 
say?        A.  I  told  you  I  have  forgotten. 

Q.  You  have  forgotten  what  he  said?  Didn't  Mr. 
Wooldridge  say  to  you  after  he  went  into  the  house 
that  he  wanted  to  see  your  father  and  he  wished  you 
w^ould  go  upstairs  and  awaken  him?  You  told  him 
he  was  asleep,  didn't  you? 

A.  I  told  him  daddy  was  upstairs. 

Q.  Didn't  you  tell  him  he  was  upstairs  asleep,  or 
lying  down?        A.  I  didn't  say  he  was  asleep. 

Q.  Didn't  he  say — ask  you,  after  he  had  gone  in, 
you  played  a  record  or  two  on  the  phonograph? 

A.  I  played  a  record. 

Q.  You  were  entertaining  him?        A.  No. 

Q.  Were  you  doing  it  for  your  own  amusement? 

A.  I  don't  know. 

Q.  But  you  did  play  some  record  on  the  phono- 
graph?       A.  Yes.    I  did.     [165] 

Q.  After  you  had  played  about  one  record,  and 
he  had  listened  to  it,  didn't  he  tell  you  he  wished 
you  would  go  upstairs  and  tell  your  father  that  he 
was  there  to  see  him,  wanted  to  see  him? 

A.  No.     He  didn't. 

Q.  You  are  sure  of  that? 

A.  Of  course  I  am  sure  of  it. 

Q.  Why  are  you  so  sure  about  that  particular 
thing,  and  you  are  not  sure  about  other  incidents 
happening  about  the  same  time? 
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A.  I  know  he  never  asked  it. 
Q.  And  he  thought  all  the  time  your  father  was 
upstairs'? 

A.  He  said  he  knew  daddy  was  up  town. 
Q.  He  did?        A.  Yes. 
Q.  When  did  he  tell  you  that? 
A.  When  he  was  in  there. 

Q.  He  said  that  he  knew  your  daddy  was  up  town? 
A.  Yes. 

Q.  And  he  asked  you  then  what  you  meant  by 
telling  him  that  your  father  was  upstairs? 
A.  No. 

Q.  He  didn't?  Well,  pretty  soon  some  men  came 
to  the  house  and  knocked  at  the  door,  when  Mr. 
Wooldridge  was  there? 

A.  Marshal  Berg  and  Marshal  Miller  came  there. 

Q.  What  did  they  do  when  they  came  there? 

A.  Asked  for  daddy. 

Q.  What  did  you  tell  them? 

A.  I  told  them  to  sit  down.     [166] 

Q.  Did  they  sit  down?        A.  No. 

Q.  Did  you  tell — you  knew  who  Mr.  Miller  was? 

A.  Yes.     I  knew  who  he  was. 

Q.  And  you  knew  who  Mr.  Berg  was? 

A.  Yes.     I  knew. 

Q.  Did  you  tell  them,  when  they  came  in,  that  you 
were  afraid  of  Mr.  Wooldridge? 

A.  No.     I  didn't. 

Q.  Why  didn't  you?         A.  I  don't  know. 

Q.  You  were  afraid  of  him?        A.  Yes. 

Q.  You  didn't  tell  them  anything  about  it? 
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A.  No. 

Q.  You  knew  they  would  protect  you,  if  you  told 
them'?        A.  Yes. 

Q.  And  you  didn't  tell  them  anything  about  it? 

A.  No. 

Q.  The  fact  was,  you  were  not  afraid  of  Mr.  Wool- 
dridge?       A.  I  was  afraid  of  him. 

Q.  You  told  them  to  sit  down,  and  what  did  they 
say?        A.  They  went  out. 

Q.  They  went  out  right  away?  Did  they  come 
into  the  room? 

A.  Marshal  Miller  stood  at  the  door. 

Q.  What  did  the  other  man  do,  Mr.  Berg? 

A.  He  stood  behind  Mr.  Miller. 

Q.  Did  they  have  their  coat  collars  turned  up? 

A.  I  didn't  notice.     [167] 

Q.  Were  they  in  a  position  so  Mr.  Wooldridge 
could  see  who  they  were? 

A.  I  don't  know.     I  didn't  notice. 

Q.  You  could  see  them  plain  enough  to  tell  who 
they  were?        A.  Yes. 

Q.  When  you  went  to  open  the  door,  could  you? 

A.  Yes. 

Q.  And  where  was  Mr.  Wooldridge?  What  was 
he  doing? 

A.  He  was  sitting  down  in  a  rocking-chair. 

Q.  What  part  of  the  room  was  he  with  reference 
to  the  door  that  these  men  came  and  knocked  at? 

A.  Sitting  on  this  side  (indicating). 

Q.  That  is,  to  the  right  of  the  door  as  you  enter 
the  room?        A.  His  back  was  to  the  door. 
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Q.  How  was  he  dressed'?  Did  he  have  a  fur  coat 
on?        A.  Yes. 

Q.  Did  he  take  his  fur  coat  off  when  he  came  into 
the  house*?        A.  No. 

Q.  Did  he  have  his  hat  in  his  hand? 

A.  I  don't  remember  that. 

Q.  When  he  came  in,  when  you  invited  him  Mm 
and  asked  him  to  sit  down,  did  you  take  his  hat  and 
lay  it  away,  or  did  he  hold  it? 

A.  I  don't  remember  that. 

Q.  He  had  his  fur  coat  on?        A.  Yes. 

Q.  How  long  had  he  been  in  there  from  the  time 
he  came  until  these  two  men.  Miller  and  Berg,  came?' 

A.  Not  very  long. 

Q.  About  how  long?     [168]        A.  I  don't  know. 

Q.  What?        A.  I  said;  not  very  long. 

Q.  Well,  what  did  Wooldridge  do  after  these  men 
left  the  door?        A.  I  told  him  to  get  out. 

Q.  You  told  him  to  get  out?        A.  Yes.     I  did. 

Q.  Did  he  go?        A.  Yes. 

Q.  What  did  you  tell  him  to  get  out  for? 

A.  I  don't  know. 

Q.  Give  the  jury  some  idea  how  many  minutes 
he  was  there  that  time,  if  you  can? 

A.  I  said  I  didn't  know. 

Q.  Did  you  know  anything  about  him  intending  to 
bring  some  potatoes  there  to  your  place?  Did  you 
know  anything  about  that;  not  necessarily  from 
your  own  knowledge,  but  did  you  hear  that? 

A.  1  heard  mamma  and  daddy  talking  about  it. 

Q.  Just  what  did  your  mamma  and  daddy  say 
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about  it?    What  did  they  say,  Laura;  what  did  they 

say  about  potatoes?        A.  I  don't  know. 

Q.  Do  you  mean  that  you  don't  remember? 

A.  I  don't  remember. 

Q.  When  did  you  hear  them  talking  about  it? 

A.  It  might  have  been  in  the  night  or  morning. 
I  don't  know\ 

Q.  Just  before  this,  or  was  it  several  days  before? 

A.  I  think  it  was  that  night.  No,  it  couldn't  have 
been. 

Q.  Before,  wasn't  it?     [169] 

A.  It  was  before  Mr.  Wooldridge  came  that  night. 

Q.  Was  it  after  he  had  been  there  in  the  morning? 

A.  Yes.     I  think  it  was  in  the  morning. 

Q.  After  he  had  come  to  the  house  and  inquired 
for  George  Herrington,  and  your  mother  said  he 
w^ould  be  there  in  the  evening?    Was  it  after  that? 

A.  It  might  have  been.     I  don't  know. 

Q.  Might  it  not  have  been  the  day  before  that,  the 
day  before?        A.  No. 

Q.  You  are  sure  of  that.  Give  the  jury  some  idea 
of  what  they  said.        A.  I  don't  know. 

Q.  Were  you  present  when  they  were  talking? 

A.  No,  not  dow^nstairs.     I  was  upstairs. 

Q.  Were  they  talking  downstairs?        A.  Yes. 

Q.  How  is  your  house  arranged  and  situated;  so 
that  a  person  upstairs  can  hear  what  is  said  down- 
stairs?       A.  No.     You  can't  hear  very  good. 

Q.  Well,  you  know  they  were  discussing  and  talk- 
ing about  some  potatoes?        A.  Yes. 

Q.  What  w^as  the  situation  there  at  your  house 
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about  your  needing  things  to  eat,  potatoes  and  pro- 
visions ? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial,  except  as  to  potatoes.  Objection  sus- 
tained.    Defendant  excepts.     Exception  allowed.) 

Q.  Well,  you  told  Mr.  Wooldridge  to  get  out,  and 
he  got  out?        A.  Yes. 

Q.  He  came  back  a  little  while  after  that,  didn't 
he?     [170] 

A.  Yes.    He  said  he  followed  those  two  men. 

Q.  How  long  after  that  did  he  come  to  the  door 
again?        A.  Not  very  long. 

Q.  About  how  long?        A.  I  don't  know. 

Q.  What  did  he  say  to  you  when  he  came  to  the 
door  and  you  opened  it? 

A.  He  told  me  he  followed  the  men. 

Q.  Anything  else? 

A.  He  didn't  know  who  they  were. 

Q.  Didn't  he  ask  you  who  they  were? 

A.  I  asked  him  who  they  were. 

Q.  Why  did  you  ask  him?  You  knew  who  they 
were,  didn't  vou?        A.  Yes.     Of  course  I  did. 

Q.  What  did  you  ask  him  for? 

A.  I  don't  know. 

Q.  How? 

A.  I  wanted  to  see  if  he  knew  them. 

Q.  You  told  him  they  were  a  couple  of  men  from 
the  creeks,  didn't  vou?         A.  No. 

Q.  What  did  you  tell  him? 

A.  I  never  told  him  that.  He  said  he  thought 
they  were  men  from  the  creeks. 
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Q.  Didn't  you  tell  him  they  were  a  couple  of  men 
from  the  creeks? 

A.  I  told  him  they  might  be,  they  might  be  some 
men  from  the  creeks  that  owed  daddy  some  money. 

Q.  And  you  knew  who  they  were  all  the  time? 

A.  Yes,  I  did.     [171] 

Q.  And  you  were  fooling  him. 

A.  Yes,  I  was. 

Q.  You  knew^  what  you  were  there  for,  and  knew 
you  were  supposed  to  be  fooling  him,  so  you  were 
carrying  out  your  instructions,  were  you? 

A.  Yes. 

Q.  Well,  now  was  it  at  that  particular  time  that 
he  came  to  the  door,  or  when  he  w^as  there  and  you 
asked  him  to  get  out,  that  you  told  him  he  could  bring 
the  potatoes  at  any  time? 

A.  I  (Jon't  remember  asking  him  that  question. 

Q.  Not  ask  him,  but  say  to  him. 

A.  I  don't  remember  of  saying  that. 

Q.  When  you  told  him  when  he  came  there,  as  you 
say,  about  half-past  eight,  that  your  father  was  up- 
stairs, what  did  he  say  right  then? 

A.  He  said  he  knew^  daddy  w^asn't  upstairs. 

Q.  Did  he  ask  you  why  you  were  saying  that? 

A.  No. 

Q.  Did  you  tell  him?        A.  No. 

Q.  Did  you  then,  after  he  said  he  knew  he  was  not 
upstairs — did  you  say  that  he  was? 

A.  I  never  said  anything. 

Q.  What  w^as  it  you  said  this  morning  or  this 
afternoon  when  Mr.  Roth  was  questioning  you,  about 
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getting  a  dollar?    What  was  it  you  said  about  that; 
that  you  got  it  from  your  mother,  or  from  him,  or 
who  gave  that  dollar  to  youf 

A.  Mr.  Wooldridge  brought  the  dollar  and  gave  it 
to  my  mother  for  me.     [172] 

Q.  What  did  your  mother  say  to  you  when  she 
gave  you  that  dollar? 

A.  She  said:  ^^Mr.  Wooldridge  told  me  to  give  this 
to  you." 

Q.  Did  she  ask  you  what  it  was  for?        A.  No. 

Q.  You  didn't  tell  her?        A.  No. 

Q.  Don't  you  know,  Laura,  that  when  Mr.  Wool- 
dridge was  there  in  the  morning  about  ten  o'clock, 
or  in  that  neighborhood,  and  asked  if  George  was 
there  and  wanted  to  know  whether  he  wanted  those 
potatoes,  that  your  mother  followed  him  out  and 
closed  the  door  and  asked  him  to  loan  her  a  dollar; 
that  you  were  hard  up,  had  nothing  to  eat  in  the 
house,  and  asked  him  to  loan  her  a  dollar?  Don't 
you  know  that  to  be  a  fact? 

A.  She  never  asked  him  that. 

Q.  She  did  not?        A.  No. 

Q.  How  do  you  know? 

A.  Because  I  know  it. 

Q.  Did  you  hear  the  conversation? 

A.  He  gave  her  that  dollar  to  give  to  me. 

Q.  Did  you  hear  him? 

A.  No,  I  didn't,  but  I  know  mamma  never  asked 
him  for  that.     He  gave  it  to  her  himself. 

Q.  You  know  that  that  is  not  true.  Were  not 
you,  as  a   matter  of   fact,    without   provisions  and 
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things  to  eat  in  the  house  at  that  time"? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  sustained.  Defendant  ex- 
cepts.    Exception  allowed.)     [173] 

Q.  When  did  your  father  come  home  and  when  did 
your  mother  come  home  that  night  f 

A.    I  don't  remember. 

Q.  Do  you  remember  about  when  they  came  home, 
Laura  ? 

A.  Well,  my  mother  was  drinking  that  night,  so  I 
don 't  remember  what  time  she  came  home. 

Q.  Would  that  have  anything  to  do  with  your 
memory  as  to  when  she  came  home? 

A.  She  always  comes  home  so  late  when  she  is 
drinking. 

Q.  When  did  your  father  come  home? 

A.  I  didn't  look  at  the  time. 

Q.  Was  he  drinking  ?        A.  Yes. 

Q.  Had  you  retired,  or  gone  to  bed,  Laura,  when 
they  came  home  ? 

A.  I  think  I  was  waiting  for  some  time. 

Q.  You  think  you  w^ere  waiting.  Did  you  tell  your 
father  what  had  occurred  there  ?        A.  Yes. 

Q.  All  the  details?        A.  Yes. 

Q.  What  did  he  say?        A.  I  don't  remember. 

Q.  Not  a  thing  ?  You  remember  nothing  about  it, 
as  to  what  you  told  him  ? 

A.  I  told  him  about  Wooldridge  coming  late. 

Q.  What  did  he  say?        A.  He  laughed. 

Q.  He  laughed  again.  Did  he  tell  you  that  you 
were  to  try  and  trap  him  again,  or  anything  to  that 
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effect?        A.  No.     [174] 

Q.  He  didn't.  Did  you  tell  him  at  this  time  about 
this  alleged  appointment  that  you  had  with  Wool- 
dridge  down  some  other  place  ? 

A.  Yes.     I  told  him  about  that. 

Q.  What  did  he  say  to  that  ?  Did  he  laugh  again  ? 
What  did  he  say,  Laura,  or  do  ? 

A.  I  don't  remember. 

Q.  You  remember  nothing  about  what  he  said,  or 
what  he  did.  Did  he  say  it  was  all  right,  or  all 
wrong,  or  what  did  he  say?        A.  I  don't  remember. 

Q.  Was  that  in  the  evening  that  you  told  him  that  ? 

A.  Yes. 

Q.  Do  you  remember  what  time  ?        A.  No. 

Q.  You  don't  remember  a  thing  that  he  said. 
Have  you  been  talking  with  Mr.  Roth  since  the  ad- 
journment of  court  this  evening  at  half-past  five  ? 

A.  What  do  you  mean  ? 

Q.  Just  exactly  what  I  say.  Have  you  been  talk- 
ing with  Mr.  Roth  between  the  time  we  quit  at  half- 
past  five — 

The  COURT. — Maybe  she  doesn't  understand 
what  *' adjournment"  means. 

Mr.  MARQUAM. — Since  hai;e-past  five — You 
know  when  Court  closed  up  and  you  went  away — and 
the  time  you  were  on  the  witness-stand,  have  you  been 
talking  with  Mr.  Roth?        A.  No. 

Q.  Have  you  been  talking  wdth  any  of  his  assist- 
ants?       A.  No. 

Q.  Have  you  been  talking  with  Mr.  Miller  or  any 
of  the  deputy     [175]     marshals?        A.  No. 
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Q.  Have  you  been  in  Mr.  Roth's  office  ?  When  did 
you  come  down  from  your  house"?  Were  you  home 
for  dinner  to-day  ? 

A.  Yes.     I  went  home  for  dinner. 

Q.  What  time  did  you  come  down  to  the  court- 
house ?        A.  About  fifteen  minutes  to  two. 

Q.  I  mean  this  evening  since  adjourning  time, 
since  dinner  time — supper  time,  we  will  call  it. 
What  time  did  you  get  to  the  courthouse  this 
evening  ? 

A.  I  don't  know.  I  left  aunty's  at  ten  minutes 
to  eight. 

Q.  Did  you  talk  to  your  father  since  you  left  here 
at  half-past  five  ?        A.  I  saw  daddy  there. 

Q.  Where,  at  home  ?        A.  No.     Here. 

Q.  Has  anybody,  any  of  these  people  I  have  men- 
tioned, or  anybody  else,  told  you  that  you  had  better 
answer  upon  the  stand  in  answer  to  my  questions, 
that  you  don't  remember?  Did  anyone  tell  you  to 
say  that?        A.  No. 

Q.  Well,  who  did  you  tell  about  this  affair  up  there 
at  the  house,  besides  your  father  ? 

A.  My  mother. 

Q.  And  your  mother.     And  who  else  ? 

A.  Ed.  Hall. 

Q.  Who  else?     When  did  you  tell  Ed.  Hall? 

The  COURT.— Just  a  minute.  The  ^^ affair  up  at 
the  house"  may  not  be  sufficiently  definite.     [176] 

Mr.  MARQUAM. — Q.  What  I  mean,  Laura,  about 
the  affair  up  at  the  house,  is  about  the  time  that  Mr. 
Wooldridge  came  there  in  the  evening  that  you  told 
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about.     That  is  what  I  refer  to  as  ''that  affair." 
Who  did  you  tell  about  that  besides  your  father  and 
your  mother  and  Ed.  Hall  ? 

A.  I  don't  believe  I  told  anybody  else. 

Q.  Did  you  tell  Mr.  Roth? 

A.  I  don't  remember. 

Q.  You  don't  remember  whether  you  ever  told 
him. 

A.  I  might  have  told  him.  He  might  have  heard 
it  when  I  was  in  the  marshal 's  office  there. 

Q.  Were  you  telling  Marshal  Miller  about  it  ? 

A.  About  Wooldridge  coming  down  to  my  place  ? 

Q.  Yes. 

A.  Yes.     I  told  Marshal  Miller  about  it. 

Q.  When?        A.  I  don't  know. 

Q.  Was  it  that  night  or  the  next  day? 

The  COUET. — Q.  Do  you  remember  when  you 
first  told  Marshal  Miller  about  Mr.  Wooldridge  being 
down  to  your  house,  as  you  have  stated?  Was  it 
the  next  day  ? 

A.  Yes.     I  think  it  was  the  next  night. 

Mr.  MARQUAM.— Q.  The  next  night.  Where 
were  you?        A.  In  Mr.  Roth's  office. 

Q.  And  what  time  that  evening  was  it? 

A.  We  went  there  at  seven-thirty. 

Q.  Was  that  before  you  went  up  to  Rose's  repair 
shop?        A.  It  wasn't  on  the  same  evening. 

Q.  It  wasn't  on  the  same  evening. 

A.  No.     [177] 

Q.  I  understood  you  to  tell  us,  Laura,  in  answer 
to  Mr.  Roth's  questions,  that  it  was  the  next  evening 
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after  Mr.  Wooldridge  had  been  up  to  your  house  that 
you  were  to  meet  him  at  Rose's  repair-shop.  Isn't 
that  true  ?  Didn  't  you  say  that  a  while  ago  ?  I  may 
have  misunderstood  you,  but  I  understood  you  to  say 
that  the  appointment  you  made  with  Wooldridge  up 
at  your  house  that  evening  was  for  the  next  evening 
up  at  Rose's  repair-shop.     Didn't  you  say  that? 

A.  Well,  I  made  two  arrangements. 

Q.  What  were  the  two  arrangements  ? 

A.  Well,  that  night  he  came  at  eight-thirty  so  we 
made  arrangements  to  go  up  to  Rose's  shop  the  next 
evening. 

Q.  That  is  what  I  thought.  That  is  what  I  under- 
stood you  to  say  before.  And  you  were  to  be  up 
there  at  eight  o'clock,  weren't  you,  or  half-past  eight, 
or  what  was  it  ?        A.  Eight. 

Q.  Was  it  half-past  seven,  just  a  half  hour  before, 
that  you  were  in  Roth's  office  and  Miller  was  there 
and  you  were  telling  about  this,  about  what  happened 
up  at  the  house  the  night  before*? 

A.  I  don 't  remember  that  either. 

Q.  Where  did  you  go  from — Where  were  you  when 
your  father  took  you  and  walked  with  you  as  far  as 
the  corner  of  the  First  National  Bank  ? 

A.  I  came  home. 

Q.  Then  you  must  have  been  mistaken  about  your 
being  up  to  Mr.  Roth's  office  at  half-past  seven  the 
next  evening,  aren't  you?  What  do  you  have  to  say 
to  that,  Laura?  (No  answer.)  Let  me  ask  you 
this  question:  From  the  time  you  say  [178] 
Wooldridge  was  up  at  your  house  at  half-past  eight, 
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from  that  time  until  you  went  up  to  Rose's  repair- 
shop,  had  you  talked  with  Mr.  Miller  and  Mr.  Roth 
between  those  times  ? 

A.  I  met  Mr.  Miller  on  the  road. 

Q.  What  road? 

A.  Going  up  to  Mr.  Rose's. 

Q.  When  you  were  on  your  way  up  ?        A.  Yes. 

Q.  Well,  did  you  talk  with  him? 

A.  Yes.    We  stopped  and  talked. 

Q.  Where  did  you  meet  him? 

A.  By  the  N.  C.  back. 

Q.  By  the  N.  C.     Anybody  with  you  besides? 

A.  My  daddy. 

Q.  Was  that  when  you  were  coming  up  from  the 
house?        A.  Yes. 

Q.  Was  that  on  Front  Street? 

A.  No.     Back  of  the  N.  C. 

Q.  Was  Mr.  Miller  waiting  for  you  ? 

A.  No.     He  was  just  coming  up. 

Q.  He  was  coming  up  the  street  too  ?        A.  Yes. 

Q.  And  walking  along  with  you  ? 

A.  Walking  a  little  ways, 

Q.  You  knew  when  you  started  from  home  where 
you  were  headed  for  and  where  you  were  going, 
didn't  you?        A.  Yes. 

Q.  And  your  father  knew?        A.  Yes. 

Q.  And  Miller  knew?        A.  Yes.     [179] 

Q.  Where  did  Miller  find  out?  Had  you  talked 
with  him  in  the  meantime? 

A.  I  had  talked  with  him,  but  I  don't  remember 
when  it  was. 
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Q.  You  can't  fix  the  time?        A.  No. 

Q.  You  must  have  talked  with  him,  because  he  gave 
you  some  instructions  before  you  went  up  to  Rose's 
repair-shop  as  to  what  to  do  and  what  to  say,  or  how 
to  talk,  to  talk  loud  %  Did  he  tell  you  to  talk  loud  up 
there?        A.  Yes. 

Q.  Where  were  you  when  he  told  you  that? 

A.  By  the  N.  C. 

Q.  Didn't  he  tell  you  that  before  it  was  arranged 
for  you  to  go  up  there  to  Rose's  repair-shop? 

A.  He  told  me  right  then. 

Q.  Is  that  the  first  time  he  told  you,  or  can't  you 
think  and  determine  ? 

A.  No.     It  was  not  the  first  time. 

Q.  Just  think  back  and  tell  us  where  the  first  time 
was  that  he  talked  to  you,  and  who  was  present.  Can 
you  do  that,  Laura?  Was  it  up  in  Mr.  Roth's  ofiSce? 
(No  answer.)  Can  you  tell  that?  Was  it  in  the 
marshal's  office?        A.  No. 

Q.  Was  it  at  your  house  ? 

A.  It  might  have  been,  but  I  don't  remember. 

Q.  It  might  have  been  up  at  your  house. 

A.  I  am  not  sure. 

Q.  You  are  not  sure  whether  it  was  in  Mr.  Roth's 
office  or  not.        A.  I  am  not  sure.     [180] 

Q.  Wherever  it  was,  you  had  a  talk  with  Marshal 
Miller,  and,  wherever  it  was,  Mr.  Roth  was  present 
at  the  time  ?        A.  Mr.  Roth  was  always  present. 

Q.  Mr.  Roth  was  always  present  all  right.  Was 
any  other  person  present  at  that  time  ? 

A.  My  daddy. 
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Q.  And  your  daddy.     Anybody  else? 

A.  No. 

Q.  You  think  not.  Well,  now,  at  that  meeting 
Laura,  wherever  it  was,  when  Mr.  Roth  and  Mr.  Mil- 
ler and  your  daddy  were  present,  it  was  talked  over 
as  to  what  you  were  to  do,  was  it  not ;  wasn't  it  talked 
over,  Laura,  so  that  when  you  did  go  up  to  Rose's, 
you  went  up  there  to  carry  out  a  program  or  an  ar- 
rangement you  had  talked  over?     Isn't  that  true ? 

A.  Yes. 

Q.  Tell  this  jury  what  your  instructions  were,  and 
what  you  were  supposed  to  do,  and  what  they  told 
you  to  do  or  say  ? 

A.  I  was  supposed  to  talk  loud. 

Q.  And  what  were  you  supposed  to  say  ? 

A.  They  didn't  tell  me  what  to  say. 

Q.  Just  told  you  to  talk  loud?        A.  Yes. 

Q.  You  knew  what  you  were  going  there  for,  didn't 
you?        A.  Yes. 

Q.  Did  you  know  that  they  would  be  listening  or 
peeking  through  a  hole  somewhere  to  hear  or  see 
what  was  going  on  ? 

A.  I  knew  somebody  would  be  around. 

Q.  You  knew  it  would  be  some  of  the  marshals  but 
you  didn't  know  which  one?        A.  Yes.     [181] 

Q.  Do  you  know  whether  they  had  this  machine  that 
you  described  a  while  ago  that  was  up  at  your  house  ? 

A.  I  don't  know. 

Q.  Attached  around  somewhere? 

A.  I  don't  know. 

Q.  Well,  now,  when  you  came  up  the  street,  back 
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on  Second  Street,  back  of  the  N.  C,  you  came  along 

with  your  father  and  then  Mr.  Miller  joined  you  and 

walked  along  with  you.     Now,  where  did  he  leave 

you? 

A.  I  think  it  was  by  the  telephone  office. 

Q.  And  you  and  your  father  went  on  up  to  the  cor- 
ner of  the  First  National  Bank,  and  then  vou  w^ent  on 
up  Second  Street,  did  you  %        A.  Yes. 

Q.  And  where  did  your  father  go  *? 

A.  He  went  up  town. 

Q.  Whereabouts  ?  Which  way  did  he  go  after  he 
left  you? 

A.  Up  towards  the  Fairbanks  Corner. 

Q.  Now,  on  your  way  from  the  corner  here  of  the 
First  National  Bank  after  your  father  left  you,  in 
going  up  to  Eose's  did  you  meet  anybody? 

A.  I  saw  a  woman  coming  up  the  street. 

Q.  What  I  mean  is;  any  of  these  men  that  you 
knew,  these  deputy  marshals.  Did  you  see  any  of 
them  ?        A.  No.     I  didn  't  see  any  of  them. 

Q.  Up  on  the  corner — You  know  w^here  Mrs.  Wil- 
son's bath-house  is,  up  there  at  the  corner  as  you 
turn  around  and  go  down  towards  Rose's  repair- 
shop?        A.  Yes.     I  know.     [182] 

Q.  Did  you  see  anybody  there,  any  of  the  mar- 
shals?       A.  No. 

Q.  You  turned.  Did  you  walk  directly  up  Second 
Street  and  turn  around  the  corner  and  go  down  to 
Rose's  repair-shop? 

A.  A  woman  was  coming  up  the  street,  so  I  walked 
up  a  ways  and  then  came  back. 
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Q.  Up  which  way?        A.  Tow^ard  Bill  McPhee's. 

Q.  Past  Rose's  shop?        A.  Yes. 

Q.  Did  you  look  in  ? 

A.  Yes.     And  I  saw — (interrupted).  i 

Q.  What  did  you  see  ?        A.  A  light. 

Q.  Anything  else  ?        A.  No. 

Q.  Nothing  else  ?        A.  No. 

Q.  Was  there  a  light  in  the  front  room? 

A.  No. 

Q.  Wasn't  there  a  light  in  the  outer  part  of  that 
room?        A.  In  the  back  room. 

Q.  None  in  the  front  room. 

A.  None  in  the  front  room. 

Q.  You  went  down  tow^ards  Bill  McPhee's  and 
then  you  came  back.     A.  Yes. 

Q.  How  far  did  you  go  down,  as  far  as  the  corner 
before  vou  turned  around  and  came  back? 

A.  Just  as  far  as  the  corner. 

Q.  Well  now,  why — When  you  saw  a  woman  in  that 
neighborhood,  w^hy  did  you  hesitate  to  go  in?     [18S] 

A.  I  didn't  want  her  to  see  me  go  in. 

Q.  You  knew  that  people  knew — a  good  many 
people  knew  you  were  going  there  ? 

A.  No.     I  didn't  know  that. 

Q.  You  knew  that  the  marshals  and  Mr.  Roth  and 
your  father  knew  that  you  were  going  there,  didn't 
you  ?        A.  I  knew  that. 

Q.  And  still,  notwithstanding  that  fact,  you  didn't 
want  this  woman,  whoever  she  was,  to  see  you  go  in 
there.  Is  that  true?  Now,  why  was  that?  Why 
was  that,  Laura,  that  you  didn  't  want  this  woman  to 
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see  you?        A.  I  don't  know. 

Q.  Was  she  a  stranger  to  you  ?        A.  Yes. 

Q.  You  didn't  know  who  she  was.         A.  Yes. 

Q.  Where  was  she  when  you  first  saw  her. 

A.  Coming  down  the  street. 

Q.  Whereabouts  on  the  street  ? 

A.  She  was  coming  up  towards  Rose's. 

Q.  From  McPhee's  side?        A.  No. 

Q.  Then  coming  down  the  street. 

A.  This  other  way.  I 

Q.  Did  you  continue  on  until  she  passed  you? 

A.  Yes.     I  walked  slowly,  and  she  passed  me. 

Q.  And  she  passed  you  and  went  around  the  cor- 
ner, did  she,  or  turn  up  Front  Street  ? 

A.  She  went  up  this  way.     (Indicating.) 

Q.  She  went  up  Front  Street.        A.  Yes.     [184] 

Q.  And  as  soon  as  she  turned  the  corner  and  got 
out  of  sight,  you  went  back  ?        A.  Yes. 

Q.  Had  you  been  walking  fast  or  slow  coming  up 
the  street  ? 

A.  I  was  walking.     I  wasn't  walking  very  fast. 

Q.  Were  you  calm  and    collected?     You    under- 
stand what  I  mean.         A.  Yes. 

Q.  Were  you  calm  and  collected  when  you  walked 
into  Rose's  repair-shop?        A.  Yes. 

Q.  Were  you  nervous  ?         A.  No. 

Q.  You  were  not  ?         A.  No. 

Q.  Not  a  bit?  , 

A.  No,  I  don't  see  why  I  should  be.  ■ 

Q.  You  were  not  a  bit  nervous  ?        A.  No. 

Q.  Just  as  calm  as  you  are  now  on  the  stand? 
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A.  Yes. 

Q.  Just  tell  us  now,  when  jow  walked  into  the 
front  door,  what  was  the  first  thing  that  was  done, 
or  what  was  the  first  thing  that  was  said. 

A.  I  walked  in  there  and  I  think  Mr.  Rose  said, 
'^Hello."  And  I  walked  around  the  room  a  while. 
Then  Mr.  Wooldridge  got  up  and  buttoned  his  coat 
up,  and  he  said,  ^^Well,  I  guess  I  will  go  out  for  a 
walk." 

Q.  Mr.  Wooldridge  said  that  ? 

A.  Yes.  And  Mr.  Rose  said,  '* Aren't  you  going 
to  take  Laura  along  with  you?''  ''No,"  he  said,  ''I 
will  leave  Laura  for  vou." 

Q.  Just  repeat  that  again.  (Objection  by  plain- 
tiff.)    [185] 

Q.  You  say  that  Mr.  Wooldridge  said  that  he  was 
going  to  take  a  walk?        A.  Yes. 

Q.  That  was  not  Mr.  Rose. 

A.  It  was  not  Mr.  Rose.     It  was  Mr.  Wooldridge. 

Q.  Mr.  Wooldridge.  And  he  got  up  and  buttoned 
his  coat?        A.  Yes.     He  buttoned  his  coat. 

Q.  That  was  how  long  after  you  went  in  there  ? 

A.  A  few  minutes. 

Q.  About  how^  long? 

A.  A  few  minutes,  I  said. 

Q.  I  know,  but  that  is  indefinite.  Was  it  a  min- 
ute, or  two  minutes,  or  three  minutes,  or  ten  min- 
utes?       A.  I  don't  know. 

Q.  And  Rose  said  to  him,  ''Aren't  you  going  to 
take  Laura  with  you?"        A.  Yes. 

Q.  And  he  said  to  Mr.  Rose,  "No,  I  am  going  to 
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leave  her  to  you.'' 

A.  He  said,  '^I  am  going  to  leave  Laura  for  you." 

Q.  Did  he  go  out  f 

A.  He  went  into  the  other  room. 

Q.  Who,  Wooldridge?        A.  Yes. 

Q.  Well,  what  did  you  do? 

A.  I  stayed  in  the  other  room. 

Q.  You  mean  by  the  other  room  the  baek  room  ? 

A.  The  baek  room.     Yes. 

Q.  Where  was  Rose? 

A.  He  was  lying  on  the  bed.     [186] 

Q.  Still  lying  on  the  bed?        A.  Yes. 

Q.  Well,  what  else  occurred? 

A.  And  then,  a  little  while  after,  Mr.  Rose  got  up 
and  went  into  the  other  room  and  they  whispered; 
then  Mr.  Wooldridge  came  back  and  he  told  me  to 
turn  out  the  light,  somebody  might  see  me. 

Q.  Did  you  turn  out  the  light?        A.  Yes. 

Q.  All  this  time,  as  I  understand  you,  the  light  in 
the  front  room  was  out  ?        A.  Yes. 

Q.  AVas  it,  at  any  time  when  you  were  in  there, 
turned  on? 

A.  After  they  would  out  somebody  was  watching 
them. 

Q.  How  is  that? 

A.  After  they  found  out  somebody  was  watching 
them. 

Q.  After  they  found  out  somebody  was  watching 
them,  then  they  turned  on  the  light?         A.  Yes. 

Q.  In  the  front  room  ?        A.  Yes. 

Q.  x\nd  in  the  back  room  ? 
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A.  No.     The  back  room  light  was  out. 

A.  The  back  room  light  was  out  all  the  time  that 
you  were  there,  in  complete  darkness  ?        A.  Yes. 

Q.  You  and  Mr.  Rose  and  Mr.  Wooldridge — 

A.  No. 

Q.  Well,  who? 

A.  Mr.  Wooldridge  told  me  to  turn  out  the  light, 
and  I  did.     [187] 

Q.  Then  where  was  Mr.  Rose  and  Mr.  Wool- 
dridge ?        A.  He  went  back  into  the  other  room. 

Q.  They  were  in  the  front  room 'F        A.  Yes. 

Q.  And  you  were  in  the  back  room  all  alone  with 
the  light  out?        A.  Yes. 

Q.  And  they  were  neither  one  of  them  near  you  ? 

A.  No. 

Q.  Now,  when  you  came  into  that  store,  didn't  you 
say  to  Mr.  Wooldridge,  or  whoever  you  saw  first  of 
the  two,  that  somebody  was  following  you  and  you 
wanted  to  get  in  behind  there  and  hide,  or  get  out 
of  sight?        A.  No,  sir.     I  didn't. 

Q.  Any  such  words  as  that  ?        A.  No  such  words. 

Q.  No  such  words?        A.  No. 

Q.  Well,  did  Wooldridge  and  Rose  continue  to 
stay  out  in  the  front  room? 

A.  No.  Mr.  Rose  came  back  and  he  said,  ^^  Laura, 
you  better  come  away  because  there  is  somebody 
watching. ' ' 

Q.  Better  come  away  because  somebody  is  watch- 
ing. How  long  were  you  in  there  altogether  ?  Give 
us  some — as  near  as  you  can,  some  correct  idea,  from 
the  time  you  went  in  there  until  Mr.  Rose  told  you 
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that  you  better  go  out  because  there  was  somebody 

watching. 

A.  You  mean,  after  I  turned  the  light  out? 

Q.  No.  I  mean  from  the  time  you  went  in  first; 
from  the  timc^  you  walked  in  the  place  until  Mr.  Rose 
said  to  you  that     [188]     you  better  go  out. 

A.  I  have  no  idea. 

Q.  Can't  you  give  the  jury  some  idea? 

A.  No. 

Q.  Well,  then,  do  you  know,  judging  from  the 
time  that  you  left  your  house  down  there — I  presume 
you  know  what  time  that  was.  If  you  do,  give  us  as 
near  a  correct  idea  as  you  can  of  when  you  arrived 
at  Rose's  repair  shop. 

A.  I  didn't  look  at  the  clock  to  see. 

Q.  Were  you  not  interested  to  know?         A.  No. 

Q.  You  didn't  care  what  time  it  was?        A.  No. 

Q.  You  had  an  appointment  at  eight  o'clock, 
didn't  you? 

A.  Yes.  I  knew  what  time  it  was  when  I  left 
home. 

Q.  Didn't  you  intend  to  keep  that  appointment 
promptly?        A.  Yes. 

Q.  Then,  you  were  interested  in  what  time  it  was. 

A.  After  I  got  there  I  wasn't  interested  in  the 
time. 

Q.  Do  you  know  whether  you  got  there  in  time  to 
keep  your  appointment,  that  is,  at  the  hour,  or  the 
exact  time,  or  were  you  late,  or  ahead  of  time? 

A.  I  don't  know.     I  didn't  look  at  the  clock. 

Q.  Now,  isn't  it  true,  Laura,  that  when  you  passed 
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along  the  street  there,  in  front  of  Rose's  bicycle  shop 
or  repair  shop,  that  when  the  front  light  in  the  main 
room  is  turned  out  and  the  light  in  this  back  room  of 
the  partition  is  turned  on,  that  a  person  passing 
along  the  street  can  more  easily  [189]  see  in  the 
back  room  than  if  the  front  light  is  on?  Isn't  that 
true?        A.  Yes. 

Q.  That  is  true.  What  was  the  first  remark  that 
you  made  after  you  went  in  there,  either  to  Mr. 
Wooldridge  or  to  Mr.  Rose  ? 

A.  I  don't  remember  of  talking. 

Q.  Do  you  remember? 

The  COURT. — Do  you  mean  in  the  shop  or  in  the 
back  room? 

Mr.  MARQUAM. — From  the  time  that  you  w^ent 
into  the  shop,  or  into  the  back  room.  If  there  was 
nobody  in  the  front  room,  you  said  nothing  then,  of 
course;  you  simply  w^alked  through  the  front  room 
and  walked  into  the  back  room  where  they  were. 
Isn't  that  true?        A.  Yes. 

Q.  That  is  what  I  understood  you  to  say.  Now, 
when  you  got  into  the  back  room,  w^hat  did  you  say 
first?        A.  I  don't  remember  of  talking. 

Q.  Do  you  remember  of  saying  a  word  or  anything 
from  the  time  that  you  got  in  until  you  went  out  ? 

A.  I  think  the  first  time  I  talked  was  when  Wool- 
dridge told  me  to  turn  the  light  out.  I  said,  ^*What 
do  you  w^ant  me  to  turn  the  light  out  for?" 

Q.  What  did  he  say? 

A.  He  said  he  didn't  want  people  to  see  me  in 
there. 
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Q.  AVhore  was  Mr.  Rose  at  that  time? 

A.  In  the  front  room. 

Q.  Was  Wooldridge  in  the  front  room  too? 

A.  No.     He  ^Yas  talking  to  me  then.     [190] 

Q.  How  close  was  he  to  you  ? 

A.  I  don't  know.     I  didn't  take  time  to  measure. 

Q.  How  close  was  he  to  you  at  the  time  he  was 
talking  to  you  ?        A.  Not  so  very  close. 

Q.  Give  us  some  idea.     How  close  was  he  to  you  ? 

A.  I  have  no  idea  to  give. 

<}.  What  was  the  closest  Wooldridge  was  to  you 
at  any  time  that  evening? 

A.  I  don't  know.  I  didn't  take  notice  of  those 
things. 

Q.  Did  he  touch  you  at  any  time  ?        A.  No. 

Q.  He  never  laid  his  hands  on  you  ? 

A.  Not  that  I  remember  of. 

Q.  You  w^ould  remember  it  if  he  had? 

A.  I  don't  know. 

Q.  You  were  instructed  by  either  one  of  the  three, 
Mr.  Roth,  or  Mr.  Miller  or  your  father,  that  you 
were  to  talk  loud  in  there,  were  you  not  ? 

A.  Yes. 

Q.  And  then  after  you  did  get  in  there  and  these 
people  were  there,  all  you  said  was  to  Mr.  Wool- 
dridge :  *' What  do  you  want  me  to  turn  the  light  out 
for?"     That  is  all  you  said.     Is  that  true? 

A.  No.     That  was  not  all. 

Q.  AVell,  what  else  was  there?  Just  tell  us  all  I 
asked  you  a  while  ago  to  tell  us  all.  What  else  did 
you  say? 
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A.  I  don't  see  how  people  could  see  me.  I  was 
standing  out  of  the  way  so  they  couldn't. 

Q.  You  didn't  say  to  him  that  people  couldn't  see 
you.  Was  [191]  there  anything  else  that  you 
said  to  him"?        A.  No,  not  that  I  remember. 

Q.  Not  that  you  remember.  Were  you  standing 
in  back  of  that  partition  to  one  side  of  the  entrance  ? 

A.  Yes,  sir. 

Q.  Near  the  bed?        A.  Yes. 

Q.  Were  you  on  the  bed?        A.  No. 

Q.  How  close  were  you  ? 

A.  I  don't  know^  how  close  I  was. 

Q.  Standing  up?        A.  Yes 

Q.  You  didn't  sit  down  at  any  time? 

A.  After  the  light  was  turned  out,  I  sat  down. 

Q.  On  what  ?        A.  On  a  chair. 

Q.  You  didn't  sit  down  on  the  bed?        A.  No. 

Q.  At  no  time?        A.  No. 

Q.  Was  Mr.  Wooldridge  standing  up  ? 

A.  He  was  sitting  down  when  I  went  in  there. 

Q.  After  you  got  in  there  was  he  standing  up  or 
sitting  down?        A.  He  got  up. 

Q.  Did  he  have  a  fur  coat  on  ? 

A.  I  told  you  before,  he  did. 

Q.  Did  he  keep  it  on  all  the  time  you  were  there  ? 

A.  Yes.     [192] 

Q.  Mr.  Rose,  when  you  got  in  there,  was  lying  on 
the  bed  in  his  shirt  sleeves,  was  he  not? 

A.  He  was  dressed. 

Q.  Fully  dressed  ? 

A.  Well,  that  is  what  I  said ;  he  was  dressed. 
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Q.  Did  he  have  a  coat  on?        A.  "No. 

Q.  That  is  what  I  am  asking  you.  A  man  who  has 
not  got  his  coat  on,  we  speak  of  him  as  being  in  his 
shirt  sleeves.     Is  that  the  way  he  was  ? 

A.  Yes.     He  had  a  shirt  on. 

Q.  When  did  he  put  his  coat  on  ? 

A.  Who,  Mr.  Rose? 

Q.  Yes. 

A.  I  don 't  remember  of  seeing  him  put  his  coat  on. 

Q.  You  never  did  see  him  put  his  coat  on  ? 

A.  He  might  have  put  one  on  when  we  went  to  the 
marshal's  of&ce.  I  don't  know.  He  had  one  on 
then. 

Q.  You  are  quite  sure  those  two  remarks  you  made 
were  all  that  w^as  said  by  you  while  you  were  in  the 
house?        A.  I  said  I  wasn't  sure. 

Q.  When  Mr.  Wooldridge  said  to  Mr.  Rose,  **I 
am  going  to  leave  Laura  for  you."  Is  that  w^hat  he 
said  '*for  you"  or  **with  you,"  or  '^for  you"? 
What  did  you  say?        A.  He  said  ^^for  you." 

Q.  What  did  you  say  ? 

A.  I  didn't  say  anything. 

Q.  What  did  Mr.  Rose  say? 

A.  ** Hadn't  you  better  take  Laura  along  with 
you"?     [193] 

Q.  And  what  did  Wooldridge  say? 

A.  **No.     I  am  going  to  leave  her  for  you." 

Q.  ''Going  to  leave  her  for  you."  Did  he  start 
to  go  out  then  ? 

A.  He  went  out  into  the  front  room. 

Q.  With  liis  coat  and  hat  on? 
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A.  Yes.     He  had  his  coat  and  hat  on. 

Q.  Apparently  leaving  the  place. 

A.  I  don't  know.     He  didn't  leave  it. 

Q.  Why? 

A.  He  stayed  in  the  room  until  Mr.  Rose  came  in. 

Q.  I  am  talking  about  the  time  that  he  started  out 
and  said  he  was  going  to  leave  you  to  Mr.  Rose. 

A.  I  told  you  he  stayed  in  that  room. 

Q.  In  the  back  room  ?        A.  In  the  front  room. 

<3.  In  the  front  room.  He  was  just  standing  there 
and  talking  that  way,  without  making  any  move 
tow^ards  the  door  to  go  out.     Is  that  the  fact  ? 

A.  After  Mr.  Rose  went  into  the  front  room,  he 
talked  to  Mr.  Rose. 

Q.  What  did  he  say  to  Mr.  Rose? 

A.  I  don 't  know.     I  didn  't  hear. 

Q.  Did  you  try  to  hear? 

A.  No,  sir,  I  didn't. 

Q.  You  were  not  interested  in  know  ing  ? 

A.  No. 

Q.  And  then  before  anything  else  happened,  some- 
body came  to  the  front  door,  did  they  ? 

A.  Well,  after  Mr.  Rose  came  in  and  told  me  to 
come  away;  that  he  thought  somebody  was  watch- 
ing.    [194] 

Q.  Had  he  been  outside,  that  is  Rose  ? 

A.  They  were  standing  in  the  doorway. 

Q.  And  he  came  back  and  said  that  you  had  better 
get  out  of  there? 

A.  Yes,  that  I  had  better  go  out. 

Q.  Did  he  say  why? 
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A.  Somebody  was  watching. 

Q.  Ts  that  all  you  know —        A.  That  is  all. 

Q.  — about  it?     How  long  was  it  then  before  the 
marshals  came  in? 

A.  I  was  just  going  to  the  door  when  they  came 
in. 

Q.  Going  out  the  front  door?        A.  Yes. 

Q.  Who  came  in  ? 

A.  Hall  and  McMullen  I  think. 

Q.  Who  else  ?        A.  And  a  little  short  fellow. 

Q.  A  short  fellow,  a  marshal? 

A.  I  don't  know. 

Q.  Did  you  ever  see  him  before  ? 

A.  No.     I  never  saw  him  before. 

Q.  Have  you  seen  him  since?        A.  No. 

Q.  It  was  not  this  gentleman  who  is  in  court  here 
(indicating  Peter  McMullen). 

A.  He  came  in  with  Mr.  Hall. 

Q.  Mr.  Hall  and  Mr.  McMullen. 

A.  And  that  little  short  fellow^ ;  the  three  of  them. 
[195] 

Q.  You  don't  know  who  it  was? 

A.  No.     I  have  no  idea  who  it  was. 

Q.  Did  you  see  him  afterwards? 

A.  No.     Well,  he  walked  up  to  the  place  here. 

Q.  That  is  the  first  time  and  the  last  time   you 
have  ever  seen  him,  is  it?        A.  Yes. 

Q.  Was  he  just  a  casual  passer-by  there  and  hap- 
pened to  drop  in  or  was  he  with  the  marshals? 

A.  He  was  with  these  men.     I  know  he  came  and 
sized  me  up  and  said:  *'Yes.     That  is  the  girl." 
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Q.  Who  did  he  say  that  to?        A.  I  don't  know. 

Q.  That  is  to  these  other  officers? 

A.  I  guess  that  is  who  it  was.  . 

Q.  You  knew  who  Mr.  Hall  was? 

A.  I  had  no  idea  who  they  were.  I  was  surprised 
to  see  them. 

Q.  Didn't  you  know  those  men  were  to  be  watch- 
ing around  there  ? 

A.  I  didn't  know  they  were  marshals.  It  was  the 
first  time  I  ever  knew  of  it. 

Q.  Then  what  did  you  do? 

A.  I  was  surprised.     That  is  all. 

Q.  Where  did  you  go? 

A.  I  stayed  there  until  we  came  up  to  the  mar- 
shal's office. 

Q.  Did  this  little  short  fellow  go  with  you  up 
there?        A.  I  didn't  notice. 

Q.  Who  did  go  up  with  you  to  the  marshal's 
office? 

A.  Marshals  Miller  and  Hall,  and  Mr.  Rose,  and 
Mr.  Wooldridge. 

Q.  And  that  ended  that  affair,  did  it,  as  far  as  you 
know?        A.  Yes.     [196] 

Q.  Did  you  ever  see  Mr.  Wooldridge  or  have  any 
other  appointment  or  date  with  him?        A.  No. 

Q.  You  have  had  some  difficulty  in  recollecting 
and  remembering  your  story  from  that  time  up  to 
the  present  time,  haven't  you,  Laura?        A.  Yes. 

Q.  You  have  had  frequent  talks,  conversations, 
with  Mr.  Roth  in  his  office  going  over  this  matter, 
haven't  you?        A.  Yes. 
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Q.  And  on  a  great  many  of  those  occasions  you 
couldn't  remember  and  he  would  help  you  to  re- 
member, wouldn't  he?        A.  Yes. 

Q.  And  sometimes  you  w^ould  tell  and  different 
story  than  you  had  told  before,  wouldn't  you'? 

A.  I  don't  know. 

Q.  You  might  have?        A.  I  don't  know. 

Q.  Do  you  remember  one  time  that  you  were  in 
Mr.  Roth's  office  with  your  step-brother,  Henry 
McPhee?        A.  Yes. 

Q.  And  that  you  were  having  difficulty  in  remem- 
bering the  correct  story;  that  you  had  told  a  dif- 
ferent story,  and  that  Mr.  Roth  said  to  you:  ''Stick 
to  what  you  have  said,  no  matter  what  it  was"? 

A.  Yes,  I  remember  that. 

Q.  Isn't  that  what  you  have  been  doing  since  then; 
been  trying     [197]     to  follow  those  instructions? 

A.  I  have  told  nothing  but  the  truth. 

Q.  That  is  what  he  told  you:  To  stick  to  what  you 
had  said,  no  matter  what  it  was? 

A.  Stick  to  the  truth.     Yes. 

Q.  I  ain't  asking  what  else  he  said.  But  he  used 
that  expression  to  you  and  told  you  in  the  presence 
of  your  brother,  or  your  step-brother,  to  stick  to 
wliat  you  had  said,  no  matter  what  it  was? 

A.  Yes. 

Q.  He  used  those  words?         A.  Yes. 

Q.  How  many  times  were  you  up  to  Mr.  Roth's 
office  going  over  this  matter? 

A.  I  didn't  stop  to  count. 

Q.  How  many  times  after  you  lost  track  of  it? 
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A.  I  have  been  up  here  quite  a  few  times. 

Q.  Every  day,  haven't  you?        A.  For  a  while. 

Q.  Mr.  Eoth  has  been  down  to  your  house? 

A.  Yes.  ^ 

Q.  How  many  times?        A.  Once. 

Q.  When  was  that?        A.  Sunday. 

Q.  What  was  he  doing  down  there  Sunday? 

A.  He  came  down  and  asked  about  some  men. 

Q.  What  men? 

A.  I  don't  know.  He  had  a  list  of  names.  I 
didn't  know  them.     [198] 

Q.  He  brought  the  jury  Ust  down  to  you  and  asked 
you  what  you  thought  of  them? 

A.  I  don't  know  whether  it  was  the  jury. 

Q.  You  don't  know  what  list  that  was  that  he  had 
down  to  your  place  ? 

A.  Well,  it  was  a  list  of  names,  I  know. 

Q.  Don't  you  know  those  are  the  list  of  names  of 
the  trial  jury  in  this  court  that  he  came  down  there 
with  and  submitted  to  you? 

A.  It  might  have  been. 

Q.  Don't  you  know  that? 

A.  Daddy  said  it  was  the  jurymen. 

Q.  And  he  asked  you — went  all  over  that  list  one 
by  one  to  find  out  if  you  knew  them? 

A.  Yes.     He  wanted  to  know  if  I  knew  them. 

Q.  And  you  told  him  something  about  a  man  that 
was  on  this  regular  panel  of  jurors,  and  he  said: 
**We  won't  have  him  on  this  jury." 

A.  He  didn't  sav  that. 

Q.  What  did  he  say? 
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A.  I  don't  know  what  he  said. 

Q.  You  are  sure  he  didn't  say  that.  ; 

A.  No,  he  didn't  say  that. 

Q.  What  did  he  say? 

A.  I  don't  remember  what  he  said. 

Q.  You  told  him  about  some  man,  naming  some 
man  on  this  regular  panel  of  jurors?        A.  Yes. 

Q.  And  what  did  he  say  to  that?  Didn't  he  say 
he  wouldn't     [199]     have  him  on  the  jury? 

A.  No,  he  never  said  that. 

Q.  He  came  down  there  to  have  you  size  up  the 
jury  list.     Is  that  right? 

A.  We  talked  about  it. 

Q.  Talked  them  all  over,  did  you? 

A.  Talked  what  over?    About  this  Wooldridge? 

Q.  No.     About  these  men  on  this  jury  list. 

A.  He  asked  me  if  I  knew  them,  and  I  told  him 
that  I  didn't,  but  there  was  one  I  knew. 

Q.  But  there  was  one  you  did  know.  Well,  what 
did  Mr.  Roth  ever  promise  you  in  connection  with 
this  case  or  your  testimony  in  this  case,  if  anything? 

A.  He  didn't  promise  me  anything,  but  he  told 
me  this  would  give  me  a  good  name. 

Q.  This  would  give  you  a  good  name? 

A.  Yes,  by  telling  on  these  men. 

Q.  With  whom  was  this  to  give  you  a  good  name? 

A.  Well,  he  told  me  I  had  a  bad  name  before. 

Q.  And  when  you  told  you  would  have  a  good 
name?        A.  After  all  this  was  through. 

Q.  That  you  would  have  a  good  name,  and  you  be- 
lieved that.        A.  Yes.     I  believed  it. 
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Q.  Well,  what  besides  that.  Besides  what  was  go- 
ing to  happen  to  you  in  that  respect,  what  did  he 
say  he  would  do  for  you? 

A.  He  didn't  say  he  would  do  anything. 

Q.  He  didn't  say  he  would  do  anything? 

A.  Nothing  that  I  remember  of. 

Q.  Well,  now,  let  me  ask  you  if  Mr.  Roth  didn't 
say  this  to  you  [200]  in  the  way  of  what  he  was 
going  to  do:  ^^All  the  women  in  Fairbanks  except 
two  or  three  are  my  friends  and  they  will  be  your 
friends,  and  all  the  society  women  will  be  your 
friends"? 

A.  He  didn't  say  that  all  the  society  women  would 
be  my  friends. 

Q.  He  didn't  say  that?        A.  No.    He  didn't. 

Q.  You  are  sure  of  that?  . 

A.  I  am  sure  of  that. 

Q.  What  did  he  say? 

The  COURT. — ^Are  you  asking  these  questions  for 
impeaching  questions?  If  you  are,  Mr.  Marquam, 
I  think  you  really  ought  to  fix  the  time  and  place  and 
persons  present. 

Mr.  MARQUAM. — I  will  fix  the  time,  inasmuch  as 
that  is  a  denial  of  it. 

Q.  Let  me  ask  you  this  question,  Laura:  If,  at 
your  house  on  March  2, 1916,  yourself  and  your  half- 
brother  and  your  mother  and  vour  sister  Catherine 
— or  half-sister —     She  is  your  half-sister,  isn't  she? 

A.  Yes. 

Q.  And  your  half-brother,  Henry,  being  present, 
you  didn't  say  to  them — (interrupted). 
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The  COURT.— What  was  the  time? 

Mr.  MARQUAM.— March  2, 1916.  That  is,  I  will 
put  it  on  or  about  that  date,  that  is  as  near  as  I  can 
fix  it.     I  will  fix  it  on  that  date. 

Q.  (Continuing.)  Didn't  say  to  them  that  Mr. 
Roth  told  you  and  said  this  to  you  in  substance  and 
effect:  That  he  had  said  to  you  in  his  office  just  a 
short  time  before  this  that  ^^all  the  women  in  Fair- 
banks except  two  or  three  are  my  [201]  friends, 
and  they  will  be  your  friends,  and  all  the  society 
women  will  be  your  friends." 

A.  He  didn't  say  all  the  society  women.  He  never 
mentioned  those  at  all. 

Q.  The  question  is  not  what  he  said  to  you,  but 
what  you  said  to  your  half-brother  and  half-sister 
and  your  mother. 

The  COURT. — The  question  is,  Laura :  Did  you 
tell  your  half-sister  and  your  mother  and  half- 
brother  that. 

A.  No.  I  told  him  Mr.  Roth  said  all  the  good 
people  in  this  town  will  be  my  friends.  That  is  what 
I  told  my  mother,  brother  and  sister. 

Mr.  MARQUAM.— Q.  You  didn't  tell  them,  or  at 
least,  one  of  them,  or  more  of  them,  in  the  presence 
of  all  of  them,  that  Mr.  Roth  was  going  to  put  you 
in  society?        A.  He  never  said  that. 

Q.  The  question  is  not  whether  he  said  that. 
Didn't  you  tell  these  people  that  I  have  mentioned 
that  he  said  it? 

A.  No.     I  don't  remember  of  that. 

Q.  You  didn't  tell  Catherine  that? 
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A.  Not  that  I  remember  of. 

Q.  Nor  Henry  McPhee? 

A.  No.     I  don't  remember  telling  him  that. 

Q.  Didn't  you,  then,  Laura,  after  having  said  that, 
tell  Catherine  that  you  would  stick  up  your  nose  at 
these  people  that  you  had  known  here  before? 
Didn't  you  tell  her  that,  or  words  to  that  effect? 

A.  I  told  her  I  wouldn't  speak  to  my  cousins  any 
more  as  long  as  they  wouldn't  speak  to  me. 

Q.  Didn't  you  tell  them  in  substance  and  effect 
that  after  Mr.  [202]  Roth  had  done  all  these 
things  for  you,  you  were  going  to  stick  up  your  nose 
at  all  these  people  you  had  known  before? 

A.  No,  I  don't  remember  saying  that. 

Q.  You  don't  deny  that  you  did  say  that? 

A.  No,  I  don't  remember. 

Q.  Did  Mr.  Roth  promise  you  anything  else? 

A.  No. 

Q.  Or  say  anything  else  to  you —        A.  No. 

Q.  You  say  he  did  not  ?        A.I  said  that. 

Q.  I  will  ask  you  if  in  his  office  on  the  3S  day  of 
March,  1916,  yourself  and  Catherine,  your  half- 
sister,  being  present,  and  Mr.  Roth,  Mr.  Roth  didn't 
say  to  you:  ''I  may  get  you  a  position  outside"? 

A.  Yes.     He  said  that. 

Q.  Did  you  consider  that  a  promise?        A.  No. 

Q.  What  did  Mr.  Miller  say  to  you  in  regard  to 
what  you  should  say  when  you  came  on  the  witness- 
stand,  as  to  these  happenings  that  you  told  about; 
what  directions  did  he  give  you? 
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A.  Stick  to  the  truth,  no  matter  what  it  is. 

Q.  He  didn't  say  anything  else,  of  any  other  char- 
acter?       A.  Not  that  I  remember  of. 

Q.  Let  me  ask  you  this  question:  If  you  told — if 
you  made  this  statement  upon  the  22d  day  of  Feb- 
ruary, 1916,  at  Mrs.  Cooley's  house,  Mrs.  Cooley, 
Henry  McPhee,  your  half-brother,  and  yourself  be- 
ing present;  that  Miller  told  you  in  Roth's  office, 
*'If  you  have  told  a  lie,  stick  to  it"?  Did  you  tell 
them  that? 

A.  No,  not  that  I  remember  of.  I  had  a  fight  with 
Henry  over  that.     [203] 

Q.  You  had  a  fight  with  him  over  that? 

A.  Yes.  I  don't  remember  saying  anything  of 
the  sort. 

Q.  What  did  you  have  a  fight  with  him  over? 

A.  Because  I  don't  remember  saying  anything 
like  that.  I  don't  see  why  they  should  get  it  against 
me. 

Q.  Why  was  there  any  occasion — (interrupted). 

A.  Because  I  never  said  it.  I  don't  remember 
saying  anything  like  that.  I  don't  see  why  they  get 
that  against  me. 

Q.  Well,  I  am  just  asking  you  if  you  said  it? 

A.  Well,  I  haven't  said  it.  I  don't  see  why  I 
should  say  it  against  Mr.  Miller,  when  he  never  said 
it. 

Q.  I  don't  know  either. 

A.  He  always  told  me  to  tell  the  truth,  and  which 
I  have  told. 

Q.  And  I  believe  that  absolutely,  but  I  am  asking 
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you  if  you  didn't  tell  them, — (interrupted). 

A.  No,  sir. 

Q.  — what  I  have  just  quoted. 

A.  I  don't  remember  ever  saying  anything  of  the 
sort. 

Q.  You  might  have  said  it? 

A.  No.    I  don't  think  I  have. 

Q.  You  know  that  these  people  that  I  have  men- 
tioned say  that  that  is  what  you  said  ? 

A.  That  is  what  they  told  me  I  said. 

Q.  And  that  is  what  you  mean,  by  having  a  fight 
with  them  about  it?        A.  Yes. 

Q.  You  are  insisting  that  you  didn't  say  it? 

A.  I  know  I  didn't  say  it. 

Q.  They  insisted  that  you  did  say  it.     [204] 

A.  They  say  I  said  it. 

Q.  Your  half-brother  said  that. 

A.  And  so  did  Mrs.  Cooley.  She  said,  ^^  Laura, 
you  did  say  it."  And  I  said,  ^^I  didn't,"  which  I 
didn't  say.     I  know  I  didn't  say  it. 

Q.  But  Mr.  Roth  did  say  to  you:  '^ Whatever  you 
have  said,  stick  to  it,  no  matter  what  it  is"? 

The  COURT. — You  need  not  answer  that  question. 
It  has  been  answered  four  or  five  times. 

Mr.  MARQUAM.— All  right. 

(Trial  continued  until  10  A.  M.  to-morrow  morn- 
ing, and  the  jury,  after  being  admonished  as  usual, 
withdraw  in  charge  of  the  bailiifs.  March  9,  1916, 
10  A.  M.  Defendant  and  his  attorneys,  and  the  dis- 
trict attorney  and  the  jury  are  present,  and  the  trial 
is  resumed.) 
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LAURA  HERRINGTON,  continues  on  cross-ex- 
amination. 

By  Mr.  MARQUAM. — Q.  Laura,  what  time  was 
it  that  you  first  knew  about  or  heard  about  the  dicta- 
phone; when  did  you  first  know  that  that  was  being 
placed  in  the  house,  or  going  to  be  placed  in  the 
house?        A.  That  same  night. 

Q.  When  they  came  up  there  ?        A.  Yes. 
Q.  That  is  the  first  you  knew  about  it? 
A.  Yes. 

Q.  Did  you  know  before  that  that  some  of  the 
deputy  marshals,  or  somebody  else,  were  going  to 
be  around  there  and  hsten  and  overhear  anything 
that  might  be  said?        A.  Yes. 

Q.  When   did   you   first   learn   of   that,   Laura? 
[205]     A.  W^hen  Miller  talked  to  me. 
Q.  That  same  day  or  before  that? 
A.  I  don't  remember. 

Q.  Well,  now,  that  is  not  so  important  as  to  find 
out  whether  he  explained  to  you  the  reason  for  his 
wanting  to  overhear  what  was  said.  Why  did  he 
want  to  overhear,  or  want  somebody  to  overhear 
what  was  said  between  you  and  Mr.  Wooldridge  if 
he  came  there,  if  you  know? 

(Plaintiff  objects  as  previously  asked  of  and  an- 
swered by  the  witness.     Objection  sustained.) 

Q.  Laura,  I  will  ask  you  this:  As  to  whether  or 
not  it  was  to  get  further  evidence  with  regard  to 
gojne— about  this  time  that  you  were  up  in  the  cabin 
with  Wooldridge,  that  you  were  telling  them  about; 
or  to  get  some  evidence  about  some  other  act,  that 
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they  wanted  to  overhear  what  was  said? 

A.  They  wanted  to  find  out  about  the  other  time. 

Q.  That  was  all  they  wanted,  was  it?        A.  Yes. 

Q.  Do  you  know  whether  there  was  any  hole  bored 
in  the  roof  or  ceiling  of  this  room  at  the  time  they 
put  this  machine  up? 

A.  They  bored  a  hole.     They  did  bore  a  hole. 

Q.  What  kind  of  a  hole  was  that;  large  enough  to 
see  through,  or  just  for  the  wires  to  go  through? 

A.  Just  for  the  wires  to  go  through. 

Q.  Could  they  see  from  where  they  were  upstairs 
down  into  the  front  room? 

A.  I  don't  know. 

Q!  You  don't  know  whether  they  could  or  not. 
You  said  yesterday,  Laura,  that  the  first  person  that 
you  had  said  anything  to  about  this  alleged  affair 
up  there  in  the  cabin  with  Mr.  [206]  Wooldridge, 
was  Ed  Hall.        A.  Yes. 

Q.  You  said  that  you  had  not  spoken  to  your  father 
or  your  mother  about  it  because,  I  think  you  said, 
you  w^ere  ashamed?        A.  Yes. 

Q.  You  were  not  ashamed  to  tell  Ed  Hall  about  it  ? 

A.  No. 

Q.  Were  you  perfectly  free  to  talk  about  sexual 
matters  of  that  kind  with  Ed  Hall? 

A.  I  don't  know.     I  always  told  him  things. 

Q.  You  told  him  things  of  that  kind,  did  you? 

(Plaintiff  objects.     Argument.) 

Q.  Answer  this  question  directly:  Were  you  free 
to  talk  to  Ed  Hall  about  matters  of  his  kind,  sexual 
matters  ?     Were  you  free  to  do  that  ? 
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A.  I  never  talked  over  matters  like  this  always 
with  him. 

Q.  You  always  did? 

A.  No.     I  said  I  didn't  always. 

Q.  Was  this  the  only  time  ? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  sustained.  Defendant  ex- 
cepts.    Exception  allowed.) 

Mr.  MAEQUAM.— That  is  all. 

Redirect  Examination. 
(By  Mr.  ROTH.) 

Q.  Laura,  Mr.  Marquam  asked  you  about  the  coat 
that  Mr.  Wooldridge  wore  the  night  that  you  went 
with  him  to  the  cabin,  whether  or  not  there  was  fur 
on  the  outside  or  on  the  inside.  Do  you  know  that 
there  was  no  fur  on  the  inside  of  that  coat? 

A.  No,  there  was  not  any  fur  on  the  inside. 

Q.  How  do  you  know  there  was  not  any  fur  on  the 
inside?     [207] 

A.  Because  I  laid  on  it. 

Q.  How  did  you  lay  on  it  ?  A.  On  my  back. 

(Defendant  objects  as  not  redirect  examination. 
Overruled.  Defendant  excepts.  Exception  al- 
lowed.) 

Q.  How  did  he  lay  on  you,  Laura,  with  his  back, 
or  with  his  front,  or  how^? 

(Defendant  objects  as  not  redirect  examination. 
Plaintiff  asks  permission  to  ask  these  questions  as 
part  of  the  direct  examination,  and  the  Court  grants 
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permission  so  to  do.     Defendant  excepts,  and  is  al- 
lowed an  exception.) 

Direct  Examination  (Eesumed.) 

Q.  Now,  answer  the  question,  how  did  he  lay  on 
you,  with  his  back,  or  with  his  front,  or  with  his  side, 
or  how  ? 

(Defendant  objects  as  not  redirect.  The  Court 
states  that  plaintiff  asked  and  was  given  permission 
to  ask  the  question  not  as  redirect  examination,  and 
overruled  the  objection.  Defendant  excepts.  Ex- 
ception allowed.) 

Q.  Answer  the  question,  Laura.  Do  you  under- 
stand the  question?        A.  Yes. 

Q.  Well,  answer  it.        A.  With  his  front. 

Q.  With  his  front.  Now,  when  he  was  laying  on 
you  at  that  time,  state  w^hether  or  not  his  legs  w^ere 
apart. 

(Defendant  objects  as  not  proper  redirect  ex- 
amination, having  been  answered  fully  on  direct 
examination, — there  having  been  nothing  further  on 
cross-examination  to  justify  such  examination  at  this 
time.  Objection  overruled.  Defendant  excepts  and 
is  allowed  an  exception.) 

Q.  (Question  read.) 

A.  Mr.  Roth,  I  don't  care  to  answer  those  kind  of 
questions. 

Q.  I  know  that  it  is  unpleasant,  but  answer  the 
question. 

(Defendant  objects  to  any  explanations  on  the  part 
of  counsel,  and  objects  to  any  further  questions;  and 
the  Coui*t,  directs  witness  to  answer  the  question,  and 
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directs  the  reporter  to  read  the  question.  Where- 
upon the  [208]  reporter  read  the  question  as  fol- 
lows: **Now,  when  he  was  laying  on  you  at  that 
time,  state  whether  or  not  your  legs  were  apart. '^ 
Defendant  objects  as  not  proper  redirect  examina- 
tion, and  for  the  further  reason  that  it  is  leading  and 
suggestive.  Objection  sustained  as  to  its  being  lead- 
ing and  suggestive.) 

Q.  Now,  tell  the  jury,  Laura,  if  you  can,  what  he 
did  when  he  w^as  laying  on  you  at  that  time. 

(Defendant  objects  as  not  proper  redirect  exam- 
ination. Objection  overruled.  Defendant  excepts. 
Exception  allowed.) 

Q.  Answer  the  question,  please.     (No  answer.) 

The  COURT. — Do  you  understand  the  question'? 

A.  Yes. 

Q.  Well,  answer  the  question. 

A.  I  can't  explain  it. 

Mr.  ROTH.— Q.  Can't  you  tell  what  he  did? 

(Defendant  objects  to  counsel  cross-examining  his 
own  witness;  and  the  Court  states  that  witness  has 
answered  the  question  by  saying  that  she  can't  ex- 
plain it.) 

Q.  I  will  ask  you,  Laura,  if  you  know  what  is 
meant  by  the  term  ** sexual  intercourse." 

(Defendant  objects  as  not  proper  redirect  ex- 
amination, as  all  having  been  fully  asked  and  an- 
swered on  the  direct  examination  of  the  witness. 
Objection  sustained  as  having  been  asked  and  an- 
swered.) 

Q.  I  will  ask  you  this  question:  Did  he  at  that 
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time  have  sexual  intercourse  with  you? 

(Defendant  objects  as  not  proper  redirect  exam- 
ination, having  been  fully  covered  in  the  direct  ex- 
amination, and  as  being  leading,  and  suggestive, 
Objection  overruled.  Defendant  excepts.  Excep- 
tion allowed.) 

Q.  Answer  the  question.         A.  Yes. 

(Defendant  moves  to  strike  from  the  record 
the  questions  and  answers;  the  questions  di- 
rected to  this  witness,  and  her  answers,  relative  to 
any  act  of  sexual  intercourse  testified  to  on  her  re- 
direct examination,  for  the  reasons  stated  in  our  ob- 
jections to  the  admission  of  the  testimony.  Motion 
denied.     Exception  allowed.)      [209] 

Redirect  Examination  (Resumed.) 

Q.  You  stated  that  you  thought  that  this  was  in 
1913,  about  Christmas.  You  said  that  you  were  in 
town  at  the  Christmas  vacation.  Was  it  last  Christ- 
mas vacation  or  last  Christmas  holidays,  this  last  one, 
that  you  were  in  here  on  that  visit  from  Ester  ? 

A.  Well,  the  last  was  in  1915. 

Q.  Wha"t?        A.  The  last  was  1915. 

Q.  Now,  was  it  the  Christmas  before  that? 

A.  Yes.     I  guess  I  am  mixed  up  on  that. 

Q.  It  was  the  Christmas  you  lived  at  Ester,  any- 
way. 

The  COURT. — Did  you  intend  that  statement  as  a 
question  ? 

Mr.  ROTH.— Q.  Was  it  the  Christmas  while  you 
lived  at  Ester? 

(Defendant    objects    as   leading    and    suggestive. 
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Objection  overruled.     Defendant  excepts,  and  is  al- 
lowed an  exception.) 

A.  Yes. 

Q.  How  many  Christmases  did  you  live  in  Ester? 

A.  One  Christmas. 

Q.  Laura,  Mr.  Marquam  asked  you  if  you  stated 
that  in  my  office  that  I  told  you  to  stick  to  what  you 
have  said,  no  matter  what  it  was,  or  something  to  that 
effect.  What  else  did  I  say  to  you  at  that  same  time, 
if  anything  ? 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial,  what  else  he  said.  Objection  overruled. 
Defendant  excepts.     Exception  allowed.) 

A.  I  don't  remember  what  else  you  said. 

Q.  How  is  that?        A.  I  don't  remember. 

Q.  Did  I  ever  at  any  time  intimate  to  you  to  tell 
anything  that  was  not  true  ?     [210] 

(Defendant  objects  as  leading,  suggestive,  cross- 
examining  his  own  witness,  and  trying  to  get  an  an- 
swer from  the  witness  on  a  question  she  says  she  don't 
remember,  and  a  party  calling  a  witness  has  no  right 
to  cross-examine  the  witness  unless  the  witness  is 
hostile,  and  it  is  not  apparent  that  this  witness  is 
hostile.  Objection  overruled.  Defendant  excepts. 
Exception  allowed.) 

A.  Not  that  I  remember  of. 

Q.  What  did  I  tell  you  in  that  respect? 

A.  What  Mr.  Marquam  said. 

Q.  No.  But  with  reference  to  telling  the  truth, 
what  did  I  tell  you  always? 

(Defendant   objects   as   leading,   suggestive,    and 
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cross-examination   of  his  own  witness.      Objection 
overruled.      Defendant     excepts.      Exception     al- 
lowed.) 

A.  You  always  told  me  to  tell  the  truth. 

Q.  Mr.  Marquam  asked  you  about  a  time  that  I 
was  with  you  down  at  your  house  on  Sunday  when  I 
had  a  list  of  names,  and  you  told  him  that  you  told 
me  that  you  knew  one  man  that  was  on  the  list :  Is 
that  one  man  that  you  spoke  of  sitting  on  the  jury 
now?        A.  Yes,  sir. 

Q.  That  was  Mr.  Rosenthal?        A.  Yes,  sir. 
Mr.  ROTH.— That  is  all. 

Recross-examination. 
(By  Mr.  MARQUAJVI.) 

Q.  With  regard  to  the  advice  that  Mr.  Roth  gave 
you,  or  the  direction — I  think  that  is  clear  in  your 
memory — was  to  stick  by  whatever  you  said,  no  mat- 
ter what  it  was.         A.  Yes. 

Q.  That  is  true  is  it  ?  That  is  approximately  cor- 
rect; and  he  may  have  said  something  about  these 
other  things  you     [211]     testified  to? 

A.  I  don't  know. 

Mr.  MARQUAM.— You  don't  know.     That  is  all. 

Mr.  ROTH. — Q.  Who  was  present  when  I  told  you 
that;  was  Mr.  J.  H.  Miller? 

A.  My  brother  may  have  been  present,  but  I  don't 
remember  if  he  was. 

Mr.  ROTH.— That  is  all. 

Mr.  MARQUAM.— That  is  all. 
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Testimony  of  Ed  Hall,  for  Plaintiflf. 

ED  HALL,  a  witness  for  plaintiff,  after  being  duly- 
sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  Ed  Hall. 

Q.  Where  do  you  live?        A.  Fairbanks. 

Q.  What  part  of  Fairbanks  do  you  live  in  ? 

A.  I  live  down  just  on  Second  Street  across  Bonni- 
field  Street,  the  third  house. 

Q.  Are  you  acquainted  with  Laura  Herrington? 

A.  Yes,  sir. 

Q.  How  long  have  you  inown  her  ? 

A.  Ever  since  she  was  a  little  child,  a  little  baby. 

Q.  Do  you  remember  where  the  Herringtons  lived 
a  year  ago  last  Christmas  ? 

A.  They  w^ere  living  on  Ester  at  that  time. 

Q.  Did  you  see  Laura  during  the  Christmas  holi- 
days of  that  year?     [212]         A.  I  did.     Yes,  sir. 

Q.  Do  you  know  w^hat  times  she  came  to  town, 
about  ? 

A.  The  family  came  in  Christmas  week. 

Q.  Do  you  know  how  long  they  stayed  in? 

A.  They  stayed  in  I  think  until  after  New  Years. 

Q.  Do  you  know  where  they  stopped  ? 

A.  Al  Morency's. 

Q.  Did  you  have  any  talk  with  Laura  Herrington 
during  that  time  concerning  W.  H.  Wooldridge  ? 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allow^ed.) 
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A.  Yes,  sir. 

Q.  Where  did  you  have  that  talk? 

A.  At  Al  Morency's. 

Q.  When  was  that? 

A.  It  was  about  I  should  judge  two  days  before 
Christmas,  two  or  three  days  before  Christmas  Eve. 

Q.  What  did  she  tell  you  at  that  time  ? 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial.  Overruled.  Defendant  excepts  and  is 
allowed  an  exception.) 

A.  She  told  me  that  she  was  on  her  way  home  that 
evening — the  evening  she  told  me — and  she  said:  ^^I 
met  Mr.  Wooldridge  down  at  Gordon's  Glass  Block" 
and  he  wanted  her  to  take  a  walk  with  Mm,  and  she 
went  with  him,  she  went  up  to  a  cabin  across  from  his 
place,  and  she  says  that  he  done  something  to  her 
and  he  gave  her  two  dollars  and  a  half,  and  she  said 
he  still  owed  her  another  dollar,  is  the  way  she  ex- 
plained it  to  me. 

Mr.  ROTH. — You  may  cross-examine.     [213] 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  You  are  telling  just  exactly  what  she  said? 

A.  That  is  as  near  as  I  can  remember. 

Q.  Is  that  correct,  or  is  it  as  near  as  you  can  re- 
member?       A.  That  is  correct. 

Q.  Have  you  talked  with  her  lately  about  it? 

A.  No,  sir. 

Q.  You  haven't  talked  with  her  lately. 

A.  Not  about  that.     No,  sir. 

Q.  Since    when    haven't    you    talked  with  her? 
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When  was  the  last  time  you  talked" with  her  about  it? 

A.  That  night  was  the  last  time  I  ever  talked  with 
her  about  that. 

Q.  Never  mentioned  it  since. 

A.  Not  to  her,  no,  sir,  or  to  anybody  else. 

Q.  Did  you  tell  her  mother?        A.  No. 

Q.  Did  you  tell  her  father?        A.  No. 

Q.  They  were  here? 

A.  They  were  here  at  the  time. 

Q.  Why  didn't  you  tell  them? 

A.  She  asked  me  not  to  tell  and  she  would  tell  me 
something,  and  I  promised  her  I  wouldn't  tell. 

Q.  And  that  is  the  reason  you  wouldn't  go  to  her 
parents  wdth  a  thing  like  that  and  tell  about  it. 

A.  That  is  the  reason. 

Q.  Did  you  go  to  Mr.  Roth,  or  the  district  attorney 
that  was  here?        A.  No.     [214] 

Q.  You  kept  it  to  yourself.        A.  Yes. 

Q.  When  Mr.  Wooldridge  w^as  being  prosecuted, 
then  who  did  you  first  tell  about  it  in  this  case  ? 

A.  I  told  the  grand  jury. 

Q.  Did  you  just  keep  that  right  in  your  own  mind? 

A.  I  did. 

Q.  And  never  said  a  word  to  anybody  about  it, 
until  you  were  called  by  the  grand  jury. 

A.  I  did. 

Q.  You  were  being  investigated  by  the  grand  jury 
yourself,  were  you  not,  Ed? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Sustained.  Defendant  excepts.  Ex- 
ception allowed.) 
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Q.  Are  3^011  on  terms  of  such  intimacy  with  this 
girl  that  she  feels  at  liberty  to  come  to  you  and  tell 
you  about  having  sexual  intercourse  with  men  % 

A.  She  always  used  to  tell  me  her  little  secrets.  I 
never  expected  anything  like  that.  That  was  the  first 
time  she  ever  expressed  anything  like  that  to  me. 

Q.  Is  that  the  last  time  f 

A.  It  is  not  the  last  time,  but  it  is  the  first  time. 

Q.  Have  you  ever  had  sexual  intercourse  vrith  this 
girl?        A.  I  never  have. 

The  COURT. — Mr.  Marquam,  you  know  better 
than  to  ask  any  such  question  of  the  witness  on  the 
stand. 

Mr.  MARQUAM. — I  think  it  is  a  perfectly  legiti- 
mate proper  question,  or  I  wouldn't  have  asked  it, 
your  Honor. 

The  COURT. — It  is  not  a  proper  question,  and  you 
will  not  repeat  [215]  the  matter  of  asking  ques- 
tions of  that  kind  again. 

(Defendant  excepts,  and  is  allowed  an  exception.) 

Mr.  MARQUAM.— Q.  You  say,  Mr.  Hall,  that  you 
know  about  w^hen  this  girl  was  out  on  Ester  Creek. 

A.  Yes,  sir.     I  know  when  she  was  out  there. 

Q.  Were  you  out  on  Ester  Creek  at  that  time  ? 

A.  I  was  on  Ester  Creek. 

Q.  What  were  you  doing  out  there? 

A.  I  went  out  to  see  a  party. 

Q.  You  went  out  to  visit  the  Herringtons,  these 
girls,  or  some  of  them?        A.  Not  every  time. 

Q.  You  went  out  and  visited  them? 

A.  I  have  been  out  and  visited  the  family. 
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Q.  And  visited  these  girls. 

A.  Not  to  visit  the  girls.     No,  sir. 

Q.  Isn't  it  true  that  George  Herrington  at  one 
time  on  Ester  Creek,  when  you  went  out  there  to  visit 
these  girls,  told  you  if  you  didn't  get  out  there  would 
be  trouble  for  you — get  away  from  Ester  ?  Isn  't  that 
true  ? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
inunaterial,  not  proper  cross-examination.  Objec- 
tion sustained.  Defendant  asks  and  is  given  an  ex- 
ception.) 

Q.  How  many  times  has  Laura  Herrington  been  to 
your  cabin? 

A.  Oh,  I  couldn't  tell  you.  She  has  been  there  a 
good  many  times. 

Q.  And  you  never — you  want  this  jury  to  under- 
stand you  to  say  that  upon,  or  a  day  or  two  before 
Christmas — of  what  year? 

A.  Year  before  last  Christmas.  It  would  be  1914, 
wouldn't  it? 

Q.  You  are  testifying.  Never  mind  asking  Mr. 
Koth.     [216] 

A.  It  was  a  year  ago  last  Christmas. 

The  COURT. — The  remark  may  be  stricken  from 
the  record,  '^ Never  mind  asking  Mr.  Roth." 

Mr.  MARQUAM.— He  looked  right  at  Mr.  Roth 
when  he  asked  that  question. 

A.   (By  WITNESS.)     A  year  ago  last  Christmas. 

Mr.MARQUAM.— Q.  1914? 

A.  Yes,  sir. 

Q.  And  from  that  time  up  to  the  time  that  you  were 
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called  before  the  grand  jury,  you  never  told  anyone, 

or  intimated  to  any  one,  such  a  thing? 

A.  I  never  did. 

Q.  You  claim  to  be  a  friend  of  this  family. 

A.  I  do. 

Q.  And  you  didn't  think  it  was  a  proper  thing  for 
you  to,  in  a  kindly  friendly  way,  inform  the  parents 
of  this  child  that  such  a  thing  as  that  had  occurred, 
so  that  a  repetition  of  it  would  be  more  improbable  ? 

A.  I  kept  it  to  myself  to  shield  the  girl  after 
promising  her  I  wouldn't  say  anj^thing. 

Q.  Has  she  told  you  since  that  time  of  other  affairs 
of  this  kind  with  other  people,  with  other  men? 

(Plaintiff  objects  as  irrelevant,  incompetent,  im- 
material and  not  proper  cross-examination.  Objec- 
tion sustained.  Defendant  excepts.  Exception  al- 
lowed. ) 

Q.  Mr.  Hall,  how  do  you  remember  that  date  so 
clearly?        A.  The  date  before  Christmas? 

Q.  1914,  just  before  Christmas. 

A.  The  way  I  locate  it  so  thoroughly,  every  Christ- 
mas, every  time  the  children  have  been  here,  I  have 
always  made  them  presents  of  some  kind,  candy 
nuts,  or  something.  They  [217]  generally  have  a 
Christmas  tree,  and  it  is  generally  held  at  Mr.  Mo- 
rency's.  Some  years  they  don't  have  it,  but  most 
years  they  do,  and  I  was  always  their  Santa  Claus. 

Q.  How  does  that  fix  this  particular  time  as  being 
a  day  or  two  before  Christmas?  You  were  at  the 
Morency  house  many  times  ?        A.  Oh,  yes. 

Q.  Why  does  this  explanation  that  you  are  giving 
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aid  you  in  fixing  this  particular  date  ? 

A.  Because  I  hadn't  got  the  presents  yet;  I  hadn't 
got  the  stuff  yet — the  oranges  and  bells  and  stuff. 
I  know  it  was  just  before  Christmas. 

Q.  That  is  the  Avay  you  fix  it. 

A.  Yes,  because  I  hadn't  got  them  yet. 

Q.  That  is  the  only  way  you  fix  it. 

A.  That  is  about  the  only  way. 

Q.  She  showed  you  two  dollars  and  a  half? 

A.  She  showed  me  money.  I  didn't  count  the 
money.     She  opened  her  hand  and  show^ed  me  money. 

Q.  How  much  w^as  in  her  hand? 

A.  She  said  there  was  two  dollars  and  a  half.  I 
didn't  count  it  at  all. 

Q.  Is  that  the  only  time  she  showed  you  two  dollars 
and  a  half  and  told  you  she  got  it  from  Wooldridge  ? 

A.  That  is  the  only  time.     That  is  the  only  time. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all.     [218] 

Testimony  of  Catherine  Herrington,  for  Plaintiff. 

CARTHERINE  HERRINGTON,  a  witness  for 
plaintiff,  after  being  duly  sworn,  testified  as  follows, 
to  wit: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  Catherine    Deion. 

Q.  You  are  sometimes  known  as  Catherine  Her- 
rington?       A.  Yes. 

Q.  Your  mother  is  George  Henington's  wife? 

A.  Yes. 

Q.  And,  Catherine,  where  were  you  living  or  work- 
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ing  during  the  Christmas  holidays  of  last  Christmas 

a  year  ago  ? 

A.  I  wasn't  working  no  place. 

Q.  Last  Christmas  a  year  ago  ?        A.  No. 

Q.  Where  were  you  living  at  that  time  ? 

A.  Ester. 

Q.  Were  you  in  town  during  last  Christmas  a  year 
ago*?        A.  Yes. 

Q.  Where  were  you  stopping  in  town  during  that 
time?        A.  Morency's. 

Q.  Did  you  ever  stop  at  Axel  Running's? 

A.  Yes,  when  I  worked  for  them. 

Q.  When  was  that?        A.  In  the  spring. 

Q.  What  time  did  you  come  in  from  Ester  at  that 
time,  Catherine ;  how  long  before  Christmas  ? 

A.  It  was  after  Christmas. 

Q.  That  you  came  in  from  Ester  ? 

A.  Yes.     [219] 

Q.  How  long  after  Christmas? 

A.  About  two  months  or  so. 

Q.  Well,  but  I  mean  during  the  holidays.  Didn  't 
you  come  in  for  the  Christmas  holidays  last  Christ- 
mas a  year  ago  ?        A.  Yes. 

Q.  What  time  did  you  come  in  with  reference  to 
Christmas  ?  Did  you  come  in  before  or  after  Christ- 
mas?       A.  Came  in  before. 

Q.  How  long  before  ?        A.  About  a  week. 

Q.  How  long  did  you  stay  in  here? 

A.  Until  after  Christmas. 

Q.  Did  I  understand  you  to  say  that  at  that  time 
you  were  not  stopping  at  Running's? 
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A.  No,  I  wasn  't. 

Q.  During  that  time,  that  you  were  in  here  in  that 
visit  from  Ester,  Catherine,  did  your  sister  Laura 
show  you  any  money  ?        A.  Yes. 

Q.  How  much*?        A.  Two  and  a  half. 

Q.  What  did  she  say  to  you "? 

A.  She  said  that  she  got  that  from  Mr.  Wool- 
dridge. 

Q.  When  was  it  that  you  say  she  told  you  this  with 
reference  to  Christmas;  was  it  before  or  after 
Christmas'?        A.  It  was  after  Christmas. 

Q.  How  long  after  Christmas  was  it? 

A.  I  don't  exactly  remember,  but  I  know  it  was 
when  I  was  working  at  Runnings.     [220] 

Q.  I  thought  you  said  you  were  not  working  at 
Runnings  at  that  time'? 

(Defendant  objects  to  counsel  cross-examining  his 
own  witness.  Objection  overruled.  Defendant  ex- 
cepts and  is  allowed  an  exception.) 

A.  I  was  working  for  Running's  at  the  time  she 
showed  me  the  two  and  a  half.  I  was  working  at 
Running's,  and  that  was  after  Christmas. 

Q.  That  was  after  Christmas  ?        A.  Yes. 

Q.  Where  were  you  when  Laura  showed  you  this  ? 

A.  On  the  street. 

Q.  Just  what  did  she  tell  you  '^ 

A.  She  showed  me  the  two  and  a  half,  and  1  asked 
her  where  she  got  it,  and  she  said  from  Mr,  Wool- 
dridge. 

<J.  Was  that  all  she  said  to  you  f 

A.  That  was  all  she  said. 
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Mr.  ROTH.— That  is  all. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Catherine,  what  time  did  you  commence  to 
work  for  Running"? 

A.  About  two  months  after  Christmas,  somewhere 
around  in  there.     I  ain't  exactly  sure. 

Q.  What  was  the  occasion  of  your  going  to  Run- 
ning's, going  to  work?  Do  you  remember,  or  do 
you  know? 

(Objected  to  by  plaintiff;  overruled.) 

Q.  What  I  mean  by  that,  Catherine,  is  this.  Was 
Mrs.  Running  sick,  or  was  she  at  the  hospital? 

A.  She  was  at  home,  sick. 

Q.  She  had  been  to  the  hospital  ? 

A.  No.     [221] 

Q.  She  had  been  confined,  had  she  not;  didn't  she 
have  a  child  about  that  time  ?        A.  No. 

Q.  She  was  sick?        A.  She  was  just  sick. 

Q.  Who  hired  you,  Mr.  Running  or  Mrs.  Running; 
who  made  the  arrangement? 

A.  I  don't  know  just  who  hired  me. 

Q.  You  went  to  work  there  about  the  5th  day  of 
February,  did  you  not?         A.  I  ain't  sure. 

Q.  It  was  about  that  time? 

A.  About  that  time.     Yes. 

Q.  And  you  worked  for  how  long? 

A.  Two  w^eeks. 

Q.  And  it  was  during  that  time,  was  it  not,  that 
you  met  Laura  on  the  street?  You  were  going  away 
from  the  house,  and  you  met  her  on  the  street,  and 


212  W,  H.  Wooldridge  vs, 

(Testimony  of  Catherine  Herrington.) 

she  showed  you  some  money  and  said  she  had  got  it 

from  Wooldridge  ?        A.  Yes. 

Q.  You  are  positive  about  the  time  that  you  had 
this  conversation  with  Laura  being  the  time  that  you 
were  working  for  Running  T        A.  Yes. 

Q.  And  that  couldn't  have  been  anywhere  near 
Christmas  time  ? 

A.  No.     It  was  after  Christmas. 

Q.  But  while  you  w^ere  working  at  Running's? 

A.  Yes. 

Q.  What  was  the  condition  of  the  weather  at  that 
time  as  far  as  being  the  really  cold  part  of  the  win- 
ter, or  was  the     [222]     snow  gone  ?        A.  Yes. 

Q.  Melting  about  that  time  ?        A.  Yes. 

Q.  It  was  w^armer  than  it  had  been  previous  to 
that?        A.  Yes,  it  was  warmer. 

Q.  Did  Mr.  Roth  ever  talk  this  matter  over  with 
you  before  in  his  office,  ask  you  about  these  things? 

A.  Yes. 

Q.  Did  he  ask  you  then  in  detail  just  about  what 
time  it  was  ?        A.  Yes. 

Q.  What  did  you  tell  him  then? 

A.  I  told  him  it  was  about  six  o'clock  in  the  even- 
ing. 

Q.  You  didn't  tell  him  anything,  or  he  didn't  ask 
you  anything  about  the  date?        A.  Yes. 

Q.  What  date  w^as  it?  What  date  did  you  tell 
him?         A.  I  told  him  it  was  after  Christmas. 

Q.  You  didn't  say  how  far  after  Christmas? 

A.  No,  not  that  I  remember. 

Q.  That  is  the  only  time  that  she  ever  showed  you 
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any  money  and  said  it  came  from  Wooldridge  ? 

A.  Yes. 

"Q.  And  did  you  say  it  was  two  and  a  half? 

A.  Yes,  I  saw  it. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all. 

(Here  the  Court  takes  a  short  recess;  jury,  after 
being  admonished,  in  charge  of  bailiffs;  and  subse- 
quently return  into  court,  and  the  defendant  and  his 
attorneys  and  the  district  attorney  are  present,  and 
trial  resumed.)      [223] 

Testimony  of  J.  P.  Rose,  for  Plaintiff. 
J.  P.  ROSE,  a  witness  for  plaintiff,  after  being 
first  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  J.  P.  Rose. 

Q.  What  is  your  occupation? 

A.  I  have  a  shop  here  in  the  town,  a  repair  shop. 

Q.  How  long  have  you  had  that  repair  shop  ? 

A.  Well,  I  have  been  alone  for  about  five  years, 
but  I  was  with  Palmer  a  couple  of  years  before  that. 

Q.  Are  you  acquainted  with  W.  H.  Wooldridge? 

A.  I  am,  sir. 

Q.  Are  you  acquainted  with  Laura  Herrington  ? 

A.  Yes,  sir. 

Q.  Did  you  see  W.  H.  Wooldridge  on  the  15th  day 
of  February?        A.  On  the  15th? 

Q.  Yes.     Of  this  year. 

A.  I  believe  I  did,  yes. 
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Q.  The  day  after  Valentine's  Day?        A.  Yes. 

Q.  What  time  during  the  day  did  you  first  see  him 
on  that  day'? 

A.  I  seen  him  in  the  morning,  and  I  seen  him  in 
the  evening  along  between  7  and  8  o'clock. 

Q.  Now,  in  the  morning,  about  what  time  was  it  ? 

A.  Oh,  I  couldn  't  hardly  say.  It  was  before  noon. 
It  might  have  been  early  and  it  might  have  been 
tow^ards  noon. 

Q.  At  that  time  did  he  ask  you  to  do  anything  for 
him  ?        A.  On  the  15th  ? 

Q.  Yes.        A.  No. 

Q.  Did  you  see  him  the  day  before  ? 

A.  Yes,  sir.     [224] 

Q.  What  time  of  day  did  you  see  him  the  day  be- 
fore, during  the  daytime  ? 

A.  He  w^as  in  my  place  before  noon,  and  in  the 
afternoon,  both. 

Q.  About  what  time  in  the  forenoon  did  you  see 
him? 

A.  I  would  say  along  8  or  9  o'clock,  or  10  o'clock 
maybe.  I  couldn't  state  the  time.  I  paid  no  atten- 
tion to  it. 

Q.  At  that  time  did  he  request  you  to  do  anything 
for  him  ? 

A.  AVhich  ?     On  the  day  before  ? 

Q.  Yes.         A.  On  the  14th  1 

Q.  Yes. 

A.  No,  not  to  the  best  of  my  knowledge  he  did  not. 

Q.  Did  he  have  any  talk  with  you  on  the  14th 
about  the  Herringtons? 
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A.  On  the  14th  I  believe  he  told  me  that  he  took 
down  a  sack  of  potatoes  there  that  morning. 

Q.  Did  you  at  that  time  or  at  any  time  on  the  14th 
buy  anything  for  him? 

A.  Not  on  the  14th,  no,  sir. 

Q.  Did  you  on  the  15th?        A.  No,  sir. 

Q.  Did  you  on  the  13th? 

A.  I  think  I  bought  a  bottle  of  whiskey  on  the 
13th. 

Q.  What  did  he  say  to  you  about  buying  a  bottle 
of  whiskey? 

A.  He  simply  said,  ''Would  you  mind  stepping  in 
and  get  me  a  bottle  of  whiskey.  I  don't  care  to  go 
in  myself." 

Q.  What  did  you  say  to  him? 

A.  I  told  him, ''Certainly." 

Q.  And  where  did  you  go  and  get  it  ? 

A.  McPhee's.     [225] 

Q.  Did  you  deliver  it  to  him  ?        A.  I  did. 

Q.  Did  he  tell  you  what  he  wanted  to  do  with  the 
whiskey  ? 

A.  No,  I  didn't  ask  him  any  questions,  and  he 
didn't  tell  me  a  thing  about  it  at  all. 

Q.  On  the  14th  during  the  day  when  he  was  in 
there,  did  he  say  anything  about  the  Herrington 's  ? 

A.  I  made  the  remark  myself  that  I  had  heard 
that  Mrs.  Herrington  was  on  a  drunk,  and  I  asked 
him  about  the  whiskey  I  gave  him,  whether  it  was 
him,  and  he  said  no. 

Q.  Did  he  say  anything — was  the  name  of  Laura 
Herrington  mentioned  at  any  time  during  the  14th — 
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I  mean,  during  the  15th'? 

A.  Not  as  I  have  any  recollection  of.  That  is,  he 
came  to  my  place  in  the  evening. 

Q.  But  in  the  morning  ?     During  the  day  ^ 

A.  No.     I  don't  remember  that  there  was. 

Q.  Was  there  anything  said  between  you  and  him 
during  the  day,  or  anything  said  by  him  upon  the 
subject  of  him  expecting  to  come  there  in  the  even- 
ing?       A.  On  the  15th? 

Q.  Yes. 

A.  No.  I  look  for  him  there  any  time.  When  he 
is  town  he  will  come  to  my  place  I  will  say  five  nights 
out  of  the  seven. 

Q.  Now,  on  the  evening  of  the  15th,  what  time  did 
he  come  to  your  shop? 

A.  Oh,  between  half-past  7  and  8. 

Q.  What  did  he  say  when  he  first  came  in?     [226] 

A.  He  spoke  about  the  lights,  as  he  usually  did, 
that  I  was  extravagant  in  buying  electricity,  but  he 
said,  ^^I  won't  turn  them  out  for  you  tonight.'' 

Q.  What  did  you  say? 

A.  I  just  passed  it  off  and  said  nothing. 

Q.  What  did  he  do  ? 

A.  He  sat  down  and  talked  to  me  a  little  bit,  as  we 
usually  do. 

Q.  Were  the  lights  turned  out,  or  any  of  the  lights 
turned  out  ? 

A.  No.  It  was  earlier — I  generally  made  the  rule 
of  turning  the  light  out  at  8  o'clock.  I  make  a  rule 
of  that  myself. 
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Q.  Was  the  light  in  the  front  room  turned  out  that 
night  ? 

A.  No.  Not  yet,  because  it  Avas  not  8  o'clock.  I 
think  he  left  before  8  o'clock  that  night. 

Q.  Was  the  light  turned  out  while  he  was  in  there, 
in  the  front  room?        A.     This  is  the  15th ? 

Q.  Yes. 

A.  I  couldn't  say.  I  don't  think  they  was,  because 
I  don't  think — I  think  he  got  up  and  left  of  his  own 
accord,  and  I  stayed  back,  if  I  remember  just  right. 

Q.  Did  you  see  Laura  Herrington  in  there  on  that 
night,  the  night  of  the  15th? 

A.  No.     Not  the  night  of  the  15th. 

Q.  What  night  was  it  that  you  saw  Laura  Herring- 
ton  in  there,  if  vou  saw^  her  in  there  ? 

A.  It  must  have  been  the  14th. 

Q.  All  right.  Now,  I  am  talking  about  the  night 
that  you  saw  Laura  Herrington  in  there.  What  did 
he  say  to  you  w^hen  he  came  in  there  that  night? 
[227] 

A.  From  him,  I  think  the  first  ^vord  he  said  wp>"  : 
*^Well,  you  are  reading  again  and  two  big  lights  on." 
*'Yes,"  I  says,  '4f  it  is  about  8  o'clock  the  light  in 
the  front  room  can  just  as  well  be  turned  out,"  and 
he  went  forward  and  turned  it  out. 

Q.  All  right.  Now,  after  he  turned  the  light  out, 
then  what  did  he  do? 

A.  He  came  back  into  where  I  was. 

Q.  Did  he  sit  down? 

A.  Yes.  He  stood  around,  walked  around  a  little 
bit. 
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Q.  What  were  you  doing  at  the  time  ? 

A.  I  was  laying  on  the  bunk. 

Q.  Had  you  been  reading?        A.  Yes. 

Q.  All  right.  Now,  after  he  turned  the  light  out, 
and  he  eame  back  there,  did  he  sit  down  % 

A.  He  did,  after  stepping  around  a  little  bit. 

Q.  What  was  the  first  thing  he  said  after  he 
turned  out  the  light,  if  you  remember? 

A.  I  don't  remember.  It  is  a  kind  of  an  offhand 
conversation. 

Q.  Well,  now,  just  state  what  was  said  in  there  be- 
tween you  and  him  at  that  time,  as  you  recollect  it 
now. 

A.  Well,  it  is  pretty  hard  to  recommend — recollect 
just  what  did — was  said.  I  wouldn't  like  to  attempt 
to  go  over  it. 

Q.  Give  us  you  best  recollection  now  of  what  was 
said  there  at  that  time  ? 

A.  Well,  when  he  sat  down  he  told  me  something 
about  delivering  a  sack  of  potatoes  down  at  Herring- 
ton  's  in  the  morning. 

Q.  Yes,  sir? 

A.  And  I  asked  him,  I  believe,  whether  George 
was  there,  and  [228]  he  said  he  was,  and  the  con- 
versation drifted  from  what  those  girls  was  running 
from  cabin  to  cabin  and  begging  money. 

Q.  All  right.     Go  ahead  and  state  all  he  said. 

A.  I  don't  remember  just  anything  that  he  said 
after  that. 

Q.  You  can't  tell  us  now  anything  that  he  said. 

A.  1  don't  remember  that  he — just  how  he  did 
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answer  when  I  said  that. 

Q.  Did  he  say  anything  about  the  show  ? 

A.  He  says:  ^^You  are  not  going  to  the  show  to- 
nights I  says,  ^^No.  I  go  Mondays,  Wednesdays 
and  Saturdays,  and  sometimes  Frida}^" 

Q.  Did  he  say  anything  about  a  key  that  was  hang- 
ing on  the  wall  I 

A.  Well,  sir,  I  haven't  the  least  recollection  about 
any  key,  as  I  told  the  marshal's  office  when  I  was 
making  that  statement,  but  they  insisted  there  was 
something  said  about  a  ke}^,  but  if  there  was  any- 
thing said  about  a  key  he  was  standing  up  at  that 
time,  and  he  was  standing  facing — well,  he  was 
standing  right  by  the  table,  I  think,  and  if  there 
w^as  any  key  mentioned,  he  was  right  in  plain  sight 
of  a  key  that  hangs  by  the  looking-glass,  and  if  there 
was  anything  said  I  think  it  was  speaking — but  my 
place  is  almost  lined  with  keys,  old  keys,  discarded  old 
locks  done  away  with.  You  can  see  them  anywhere. 
You  don't  have  to  hunt  much  for  kevs. 

Q.  Mr.  Rose.  You  made  a  sworn  statemcrt  lluit 
same  night,  did  you  not,  in  the  marshal's  office,  as  to 
what  took  place  up  there  that  same  night? 

A.  I  did,  as  near  as  I  can  remember. 

Q.  This  was  immediatly  after;  the  same  night, 
wasn't  it?     [229] 

A.  Yes. 

Q.  I  will  ask  you  if  that  is  your  signature,  Mr. 
Rose?     (Hands  paper  to  witness.)         A.  Yes. 

Q.  I  will  just  call  your  attention  to  this  part  of 
this  statement  here  (indicating). 
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Mr.  MARQUAM. — I  would  like  to  examine  that 
paper  before  these  questions  are  asked  about  it. 

Mr.  ROTH.— I  want  to— (interrupted). 

WITNESS.— If  you  would  read  that— (inter- 
rupted). 

Mr.  MARQUAM.— Just  a  minute.  We  object  to 
any  examination  of  this  witness  on  this  paper  until 
we  have  an  opportunity  to  examine  it. 

Mr.  ROTH. — I  will  pass  that  question. 

Mr.  MARQUAM.— We  ask  the  privilege  of  in- 
specting this  paper  at  this  time.  It  has  been  sub- 
mitted to  the  witness. 

Mr.  ROTH. — I  have  not  offered  the  paper  yet. 

Mr.  MARQUAM. — It  is  not  necessary  that  you 
offer  it.     We  are  entitled  to  inspect  it. 

Mr.  ROTH. — We  contend  under  the  law  that  they 
are  not  entitled  to  it  until  we  offer  it ;  then  they  are 
entitled  to  it.     I  will  pass  that  subject. 

Mr.  MARQUAM.— It  has  been  submitted  to  this 
witness  and  identified  by  him. 

The  COURT.— (To  Mr.  ROTH.)  Do  you  insist 
upon  the  witness  answering  the  question? 

Mr.  ROTH. — No.  I  will  pass  the  question  for  the 
present. 

The  COURT.— I  didn't  understand  you. 

Mr.  MARQUAM.— I  ask  at  this  time  that  the 
Court  direct  the  District  Attorney  to  submit  this 
paper  to  us  for  an     [230]     inspection. 

The  COURT. — Your  request  will  be  denied  at  the 
present  time. 

Mr.  MARQUAM. — We  save  an  exception. 
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The  COURT. — Whenever  there  is  a  question  pro- 
pounded from  the  paper  which  he  has  in  his  hand 
and  which  he  shows  to  the  witness,  well,  then,  very 
well — 

Mr.  MARQUAM. — He  asked  the  question  of  the 
witness  in  regard  to  the  signature  on  the  paper. 

Mr.  ROTH. — Q.  When  you  were  lying  on  the 
couch  there,  did  Wooldridge  say  anything  about 
Laura  Herrington'? 

Mr.  MARQUAM.— We  object  to  that,  for  it  is 
perfectly  apparent  that  Mr.  Roth  is  asking  some 
questions  in  regard  to  a  paper  purporting  to  be 
signed  by  this  witness,  and  this  paper  has  not  been 
submitted  to  the  witness  except  for  the  purpose  of 
identification  of  his  signature.  This  witness  is  en- 
titled to  read  the  paper  and  examine  it  as  fully  as 
he  desires  before  any  questions  can  be  asked  him 
concerning  it.  And  we  further  object  to  the  ques- 
tion because  it  is  a  question  derived  from  this  paper, 
and  we  should  have  the  privilege  of  inspecting  it 
before  such  question  is  asked. 

The  COURT. — And  it  is  also  very  apparent  that 
the  objection  which  you  present  is  more  or  less 
speculative.  I  do  not  know  how  you  expect  the 
Court  to  rule  on  assertions  and  appearances.  Ob- 
jection overruled. 

Mr.  MARQUAM. — It  is  apparent  to  anyone  in 
the  courtroom  that  Mr.  Roth,  in  asking  the  ques- 
tion, is  reading  the  paper. 

(Objection  overruled.  Defendant  excepts.  Ex- 
ception allowed.) 
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Mr.  MARQUAM. — I  will  ask  you  if  you  are  exam- 
ining this  witness  now,  Mr.  Roth,  from  the  contents 
of  this  paper? 

Mr.  ROTH. — I  don't  have  to  answer  that  ques- 
tion.    [231] 

Mr.  MARQUAM. — Does  the  Court  deny  me  the 
privilege  of  asking  this  question  and  of  having  Mr. 
Roth  answer  it? 

The  COURT.— Certainly. 

(Defendant  excepts.     Exception  allowed.) 

(Question  read:  '^When  you  were  lying  on  the 
couch  there,  did  Wooldridge  say  anything  about 
Laura  Herrington?) 

A.  I  believe  that  while  I  was  laying  on  the  couch 
there  that  he  told  me  about  that  sack  of  potatoes, 
and  what  the  conversation  drifted  to  I  wouldn't  be 
positive  what  it  did  go  to. 

Mr.  ROTH. — That  is  not  an  answer  to  the  question 
at  all,  if  the  Court  please. 

(The  Court  directs  that  the  question  be  read  again, 
and  the  question  is  read  by  the  reporter  to  the  wit- 
ness.) 

(Mr.  Marquam  objects  to  the  question  and  the 
further  answer,  upon  the  grounds  already  stated, 
and  leading  and  suggestion.  Overruled.  Excep- 
tion asked  and  allowed.) 

The  COURT. — Answer  the  question,  Mr.  Rose. 

A.  Well,  I  don't  remember  that  he  did. 

The  COURT. — Ask  your  next  question. 

Mr.  ROTH. — Was  there  anything  said,  while  you 
were  lying  there  on  the  bunk,  between  you  and  Mr. 
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Wooldridge  at  that  time  about  the  grand  jury  being 

in  session? 

(Mr.  Marquam  objects  to  the  question,  and  de- 
sires to  have  the  record  show  that  Mr.  Roth,  when 
asking  this  question,  is  reading  from  this  purported 
statement  purporting  to  be  signed  by  Mr.  Rose,  and 
which  has  been  identified  by  Mr.  Rose;  that  the  wit- 
ness has  not  had  his  right  extended  to  him  to  ex- 
amine this  paper,  and  that  an  inspection  of  this 
paper  has  been  refused  counsel  for  the  defendant.) 

The  COURT. — That  is  all  on  the  assumption  that 
he  is  reading  from  this  paper? 

Mr.  MARQUAM.— Mr.  Roth  does  not  deny  it. 

The  COURT. — Objection  overruled.  Answer  the 
question  (to  the  witness).  (Marquam  asks  and  is 
given  an  exception.) 

A.  The  question  was:  Was  there  anything  said 
about  the  grand     [232]     jury,  was  it? 

Mr.  ROTH.— Yes. 

A.  That  came  up  just  after  talking  about  the  sack 
of  potatoes  delivered,  and  they  going  from  cabin 
to  cabin  and  begging  money,  and  I  made  the  remark 
myself,  independent,  my  own  self  now — I  don't 
want  Mr.  Wooldridge  to  suffer  on  this — and  I  said, 
^^I  wouldn't  have  anything  to  do  with  them  people 
while  the  grand  jury  was  in  session,  because  it  would 
be  thoroughly  investigated.  They  would  take  her 
up  in  Mr.  Roth's  room  and  sweat  her,  and  then  to 
the  assistants,  and  back  down  to  the  grand  jury 
room,  and  they  would  get  it  out  of  her."  I  made 
that  remark  myself,  independent. 
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Q.  T)idn't  you,  before  the  Grand  Jury,  under 
oath,  while  it  was  in  session  here  testify  while  you 
were  lying  on  the  couch  in  your  office,  the  evening 
that  Laura  Herrington  came  there,  that — in  sub- 
stance as  follows:  Wooldridge  asked  me  about 
Laura  w^hile  I  was  lying  on  the  bed,  and  said  he 
wanted  to — or  can  you  say — or  gave  you  to  under- 
stand that  he  wanted  to  have  sexual  intercourse  with 
Laura,  and  you  answered  and  said,  *'I  would  not  have 
anything  to  do  w^ith  her  until  after  the  grand  jury 
got  through;  that  the  grand  jury  would  get  hold  of 
a  thing  of  that  kind  and  would  investigate  it"  and 
that  you  said,  ^'It  wouldn't  be  safe,"  and  you  further 
said,  "In  order  to  get  at  that,  they  would  take  her 
up  to  Roth's  office  and  then  they  would  take  her 
to  one  of  the  assistants,  and  then  back  down  to  the 
grand  jury  room  again,  and  they  would  sweat  her 
until  she  w^ould  have  to  tell  it."  Did  you  so  testify 
before  the  grand  jury? 

(Marquam  objects  to  that  as  an  attempt  to  im- 
peach [233]  their  own  witness;  as  a  question 
apparently  based  upon  a  purported  statement  pur- 
porting to  be  signed  by  this  witness,  without  the 
paper  having  been  first  submitted  to  the  witness  for 
his  perusal;  and  also  the  attorneys  for  the  defence 
have  been  denied  the  privilege  of  inspecting  such 
X)aper.  Objection  overruled.  Defendant  asks  and 
is  granted  an  exception.) 

A.  Mr.  Roth,  after  I  told  you  in  the  grand  jury, 
before  that,  about  taking  her  and  getting  it  out  of 
her,  didn't  you  ask  me  the  question — (interrupted). 
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Mr.  ROTH. — Now,  if  the  Court  pleases — 

The  COURT. — You  answer  the  question  that  is 
now  presented  to  you. 

A.  I  was  going  to  answer  it  now.  I  answered  the 
question  to  the  grand  jury,  didn't  I,  about  taking  her 
from  one  place  to  another  *? 

The  COURT.— I  don't  know. 

Mr.  ROTH. — He  has  not  answered  this  question. 

A.  He  asked  me  that  question — 

The  COURT — Did  you  or  did  you  not — well  no. 
You  may  answer  the  question  which  has  been  asked 
you. 

Mr.  ROTH. — Please  read  the  question  again. 

(Question  read  as  follows.  ^* Didn't  you  before  the 
grand  jury,  under  oath,  while  it  was  in  session  here 
testify  that  while  you  were  lying  on  the  couch  in 
your  office  the  evening  that  Laura  Herrington  came 
there,  that — in  isubstance  as  follows:  Wooldridge 
asked  me  about  Laura  while  I  was  lying  on  the  bed, 
and  said  he  wanted  to — or  can  you  say — that  he 
wanted  to  have  sexual  intercourse  with  Laura,  and 
you  answered  and  said,  *I  would  not  have  anything 
to  do  with  her  until  after  the  grand  jury  got  through; 
that  the  grand  jury  would  get  hold  of  a  thing  of  that 
kind  and  would  investigate  it,'  and  that  you  said, 
*It  wouldn't  be  safe,'  and  that  you  further  said,  'In 
order  to  get  at  that,  they  would  take  her  up  to  Roth's 
office  and  then  they  would  take  her  to  one  of  the 
assistants,  and  then  back  down  to  the  grand  jury 
room  again,  and  they  would  sweat  her  mitil  she 
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would  have  to  tell  it.'     Did  you  so  testify  before  the 

grand  jury?") 

Mr.  MARQUAM. — There  is  a  mistake  in  that 
question  the  way  it  was  read,  because  Mr.  Roth, 
during  this  question — this  remark  [234]  was 
made,  ** cause  you  to  understand." 

Mr.  ROTH.— Yes. 

The  COURT.— Q.  Did  you  or  did  you  not  so 
testify? 

A.  There  is  part  of  that  question  which  I  did 
answer,  but  the  sexual  intercourse  I  did  not.  I  said 
to  the  grand  jury  about  taking  her  to  the  grand  jury 
and  back  again,  but  Wooldridge  never  said  to  me  that 
he  intended  to  have  intercourse  or  would  have  it. 

Mr.  ROTH.— You  are  sure  of  that? 

Mr.  MARQUAM.— I  would  like  to  have,  if  there 
is  a  mistake,  and  Mr.  Roth  says  there  was  a  mistake, 
I  would  like  to  have  the  correct  question  in  the  re- 
porter's notes. 

(Question  read  as  originally  put.  See  2d  page 
preceding  this  page.) 

A.  No.  The  sexual  intercourse  I  didn't;  but  the 
grand  jury,  about  that,  that  came  up  about  going 
from  cabin  to  cabin  and  a-begging  money.  That  is 
how  I  came  to  say  that. 

Mr.  ROTH. — Q.  You  say  you  told  the  grand  jury 
under  oath  that  the  conversation  between  you  and 
Wooldridge  was  to  the  effect  that  those  girls  were 
going  around  from  cabin  to  cabin  begging  money? 

A.  To  the  best  of  my  recollection. 

Q.  Did  you  also  testify  before  the  grand  jury  in 
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substance  as  follows:  ^^He,"  referring  to  Mr.  W.  M. 
Wooldridge  **saw  a  key  on  the  wall  and  asked  me  if 
that  was  the  key  to  the  building,  and  I  told  him  that 
that  was  the  front  door  key*?" 

(Defendant  objects  to  the  question  as  not  proper 
direct  examination,  an  attempt  to  impeach  their  own 
witness;  for  the  further  reason  that  counsel  in  put- 
ting this   question  is   reading  apparently,   in   the 
presence  of  the  Court  and  in  view  of  the  jury,  and  in 
view  of  counsel,  and  does  not  deny  the  fact  that  he 
is  reading  from  this  statement  purported     [236] 
to  be  signed  by  Mr.  Rose  at  some  previous  time, 
without  submitting  this  paper  to  Mr.  Rose  for  his 
inspection  further  than  to  view  the  signature  and 
identify  the  signature,  and  also  that  counsel  have 
been  refused  by  the  Court  the  privilege  of  inspecting 
this  paper  before  this  witness  is  questioned  concern- 
ing   it.     Objection    is    overruled.     Mr.    Marquam 
makes  following  request:  We  want  at  this  time  the 
record  to  show — to  request  the  Court,  if  there  is 
any  doubt  about  it  in  the  Court's  mind  as  to  whether 
Mr.  Roth,  the  District  Attorney,  is  examining  this 
witness  from  this  purported  statement  signed  by 
him,  to  ascertain  that  fact  by  a  question  to  Mr.  Roth 
before   permitting   him   to   proceed   further.     The 
Court:  There  is  no  doubt  in  the  Court's  mind  as  to 
the   law  and   procedure  in  this  case.     You  (to  wit- 
ness) may  answer  the  question. 

WITNESS.— I  forgot  just  how  it  was  worded. 

Q.  (Question  read) 

A.  If  Mr.  Wooldridge —  (interrupted). 
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The  COURT.— The  question  is:  Did  you  or  did 
you  not  so  testify'? 

A.  I  testified  something  about  a  key. 

Mr  ROTH. — Q.  Did  you  or  did  not  you  testify 
before  the  grand  jury  as  stated  in  this  question"? 

A.  I  think  that  I  said  if  there  was  anything  said 
about  a  key,  it  was  that  I  told  him  it  was  a  key  to  the 
front  door,  and  if  he  asked  me  any  questions;  and  I 
told  them  that  I  had  a  very  faint  recollection,  none  at 
all  about  any  key  being  spoken  of;  and  I  told  them 
the  same  in  the  office  down  below. 

Q.  Was  there  anything  said  by  Mr.  Wooldridge  at 
that  time — the  time  that  you  had  this  talk  in  your 
office  the  same  evening  that  Laura  Herrington  came 
there  about  the  time  about  the  clock  *? 

(Defendant  objects  as  leading,  suggestive,  no  basis 
for  impeachment;  that  counsel  for  the  government  in 
arising  the  question  is  reading  from  the  statement 
purported  to  be  signed  by  the  witness,  which  paper 
was  submitted  to  him  for  indentification  of  his  sig- 
nature, and  counsel  for  the  defense  have  been  refused 
inspection  of  said  paper.  Objection  overruled. 
Defendant  excepts.     Exception  allowed.) 

A.  He  asked  me  if  the  clock  was  right. 

Q.  What  did  vou  sav?  A.  Seven  minutes  fast. 
[236] 

Q.  You  stated  that  this  was  your  signature  to  this 
paper.     Now  did  you  swear  to  it"?        A.  Yes. 

Q.  Before  whom? 

(Objection     by     defendant.     Discussion.     Paper 
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handed  to  witness  for  inspection.) 

A.  Yes.     That  is  my  signature. 

Q.  Did  you  swear  to  thatf 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  I  swore  to  the  best  of  my  knowledge  to  this 
paper.  When  I  came  to  that  I  says,  '^To  the  best  of 
my  knowledge."  That  is  the  way  I  swore. 

Q.  How  long  was  it  after  the  conversation  that 
you  had  with  Wooldridge  that  you  signed  that 
paper? 

(Witness  after  inspecting  paper,  hands  same  to 
Mr.  Marquam.) 

Q.  How  long  was  it  after  you  had  this  talk  with 
Wooldridge  that  evening  at  your  place  before  you 
signed  this  document  that  has  just  been  shown  to 
you*? 

A.  I  guess — the  talk  was  along  about  eight 
o'clock,  and  in  that  document  must  have  been  signed 
along  near  ten  o'clock. 

Q.  The  same  evening'?        A.  Yes. 

(Noon  recess  untill  2  P.  M.  Jury,  after  being  ad- 
monished, in  charge  of  bailiffs.  After  recess,  at 
2  P.  M.  jury,  defendant  and  his  attorney's  and  Dis- 
trict Attorney  present  and  trial  proceeds.) 

Mr.  ROTH.— We  desire  to  offer  this  written 
instrument  in  evidence,  and  identified  by  the  witness 
as  having  been  signed  by  him. 

(Paper  marked  as  Plaintiff's  Identification  1.) 

We  offer  Plaintiff's  Identification  1  in  evidence. 
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(Objected  to  by  defendant;  that  questions  we 
asked  the  witness  concerning  the  paper  without  it 
having  first  been  submitted  to  him  for  inspection;  in- 
competent, irrelevant  and  immaterial.  No  proper 
foundation  laid  to  impeach.  Overruled.  Exception 
allowed.  Mr.  Roth  reads  same.)  [237] 
Plaintiff's  Exhibit  No.  1 — Statement  of  J.  P.  Rose. 

'^Wooldridge  came  in,  said,  ^Do  you  read  all  the 
time?'     Then  he  got  up  and  said,  ^I  think  you  are 
burning  a  good  deal  of  light.'    I  remarked,  'It  is 
eight  o'clock,'  and  he  went  out  and  shut  the  hghts 
off  in  the  front  room.     He  asked  me  if  I  was  going  to 
the  show,  and  I  said,  'no.'    He  saw  key  on  the  wall 
and  asked  me  if  that  was  the  key  to  the  building  and 
I  told  him  that  that  was  the  front  door  key.     When 
Laura    Herrington    came    in   she    and  Wooldridge 
talked   by   the  heater.     Wooldridge   was  standing 
between   me   and   her   and   they  said   a  few  words 
w^hich  I  did  not  understand.     He  got  up  and  went 
out,  and  then  I  went  out  for  I  did  not  want  to  be 
left  alone  with  her.     Then  he,  Wooldridge,  went 
back  and  talked  to  her  in  the  back  room  for  a  few 
seconds,  and  w^hen  he  came  back  out,  she  turned  out 
the  light.     W^ooldridge  asked  me  about  Laura  while 
I  was  lying  in  the  bed  and  said  he  wanted  to  screw 
her,  or  words  that  gave  me  to  understand  that  he 
wanted   to   have   sexual   intercourse   with   her.     I 
answered;  'I  would  not  have  anything  to  do  with 
her  until  after  the  grand  jury  get  through;'  I  said; 
'The  grand  jury  would  get  hold  of  a  thing  of  that 
kind  and  would  investigate  it.'     I  said,  'It  wouldn't 
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be  safe.'  I  said,  ^In  order  to  get  at  that,  they  would 
take  her  up  to  Roth's  office,  and  then  they  would  take 
her  to  one  of  the  assistants,  and  then  back  down  to 
the  grand  jury  room  again,  and  they  would  sweat 
her  until  she  would  have  to  tell  it. '  He  asked  me  if 
that  clock  wasn't  fast,  and  I  said,  ^ About  seven 
minutes,'  When  I  went  back  into  the  house,  I  told 
her  to  come  on  out;  that  somebody  was  watching  her. 
I  recognized  who  they  were,  and  told  him  so  then.  I 
turned  and  went  back  in  and  got  the  girl. 

(Signed)    J.   P.   ROSE.        [238] 

Subscribed  and  sworn  to  before  me  as  J.  P.  Rose's 
voluntary  statement  by  J.  P.  Rose  himself. 

[Notarial  Seal]  FRANK  B.  HALL, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  Commission  expires  October  25,  1919." 

Upon  the  second  part  or  page,  the  initials  '^G.  B." 
appear  and  underneath  it  ^*F.  B.  Hall,  John  C. 
Wood"  and  ''P.  McMullen."  On  the  first  page,  the 
identification  ''P.  McMullen,  John  C.  Wood,  F.  B. 
Hall"  and  the  initials  ^^G.  B."  and  the  seal — no- 
tarial seal  also  attached  to  the  first  page. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination 
(By  Mr.  MARQUAM.) 

Q.  Mr.    Rose.     Did    you    write    this    statements 
(Pltff's  Exhibit  1.)         A.  No,  sir. 

Q.  You  signed  it  did  you'?         A.  I  did. 

Q.  Did  you  say  that  was  your  signature'? 

A.  Yes,  sir. 
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Q.  Where  were  you  when  you  did  that*? 

A.  In  the  marshal's  office. 

Q.  Did  you  ever  read  that?        A.  No. 

Q.  Who  wrote  it?        A.  Miller. 

Q.  What  were  you  doing  down  at  the  marshal's 
office  then? 

A.  They  sent  down  for  me  to  come  up;  they 
wanted  to  talk  to  me. 

Q.  When  was  that?     [239] 

A.  The  same  night  that  Laura  Herrington  was 
there,  the  14th  of  February. 

Q.  Was  Laura  Herrington  there  at  that  time? 

A.  No. 

Q.  What  time  of  day  or  night  was  it? 

A.  It  was  after  they  had  come  down  and  took 
Laura  and  Wooldridge  and  myself  up  here,  and  I 
went  back  again — I  went  back  home,  and  they  came 
down  after  awhile  and  I  came  up. 

Q.  Well,  did  you  make  the  statements  or  all  the 
statements  contained  in  this  paper? 

A.  Well,  they  don't  read  just  exactly  as  I  meant 
them  for,  anyway. 

Q.  You  didn't  write  it?        A.  No. 

Q.  Did  you  dictate  it? 

A.  Miller  just  asked  me  questions  along. 

Q.  And  then  when  he  would  ask  you  the  questions, 
what  would  you  do? 

A.  I  would  answer  him  just  the  best  I  could 
remember. 

Q.  There  are  no  questions  written  down  here. 
You  have  heard  this  read.  A.  Yes,  I  did. 
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Q.  No  questions  written  down  here.  He  just 
wrote  the  answers  that  you  gave.  Are  they  the  ones 
that  are  written  down  here'?        A.  How  is  that? 

Q.  Are  the  answers  that  you  gave  to  those  quest- 
ions he  might  have  asked  you  written  down  here; 
are  these  the  answers'? 

A.  I  see  one  place  there  that  I  didn't  know  that 
was  on  that  paper.  I  don't  think  that  I  ever  said 
that  Wooldridge  wanted  to  have  sexual  intercourse 
with  Laura  Herrington.     [240] 

Q.  No  matter  what  you  said  at  that  time  and 
under  those  circumstances,  what  is  the  fact  and 
what  is  the  truth.     Did  he  ever  tell  you  that? 

A.  Never  in  his  life. 

Q.  Never  in  his  life? 

A.  Never  in  his  life  as  I  remember. 

Q.  Were  there  any  threats  made  to  you  at  the  time 
you  were  dowm  to  the  marshal's  office,  by  any  of  the 
marshals? 

A.  Berg.  He  says;  '^You  are  lying"  ^^You  are 
lying."     And  that  was  on  that  key  question. 

Q.  Just  describe  to  the  jury  his  attitude  and  what 
he  did  when  he  said  that  to  you. 

A.  Well  I  —  (interrupted.) 

Q.  As  to  whether  or  not  it  was  threatening  or 
otherwise. 

A.  It  looked  to  me  like  it  was  a  kind  of  a  bluff. 

Q.  A  kind  of  a  bluff?        A.  Yes. 

Q.  How  many  people  where  there  at  the  time? 

A.  There  was  no  one  there  but  deputy  Marshals 
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Miller,  and  Pete  McMullen,  and  Berg,  and  Frank 

Hall  I  believe. 

Q.  Did  they  bring  you  down  themselves  from  your 
place? 

A.  Pete  McMullen  came  down  and  told  me  that 
Joe  would  like  to  talk  to  me  if  I  would  come  up. 

Q.  Did  you  go  up  with  him? 

A.  I  did.  He  was  going  to  go,  and  I  said,  ^^  Wait, 
and  I  will  go  up  with  you,"  and  he  says,  ^^You  don't 
have  to  go  with  me."  I  says,  *^It  is  all  right.  I  will 
go  up  with  you." 

Q.  I  understand  you  to  say,  notwithstanding  what 
it  was  that  Miller  wrote  down  here  and  that  you 
signed  without  reading  it,  that  Wooldridge  never 
made  such  a  statement  to  you.     [241] 

A.  No. 

Q.  In  Ms  life?        A.  Wooldridge  never  did. 

Q.  You  were  sworn  to  this?        A.  Yes,  sir. 

Q.  By  Hall?         A.  By  Frank  Hall. 

Q.  Well,  what  did  Wooldridge  say  to  you  when 
he  first  came  into  this  place,  Mr.  Rose? 

A.  He  said,  ^^You  are  reading  again,"  I  believe, 
and  then  I  told  him  I  was  getting  so  that  I  would 
read  every  time  I  stopped,  or  some  such  a  thing  as 
that. 

Q.  Were  you  expecting  Wooldridge  particularly 
upon  that  occasion? 

A.  If  they  had  come  to  me  and  told  me  that  Wool- 
dridge wouldn't  have  been  there,  I  would  have  to 
tell  them  that  he  would. 

Q.  State  what  Wooldridge 's  habits  have  been  in 
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regard  to  dropping  into  your  place;  on  what  occa- 
sions; for  what  purpose? 

A.  Wooldridge  is  a  man  that  never  passed  my 
door  unless  he  dropped  in.  He  always  calls  in  in  the 
evening,  I  would  say  five  nights  out  of  seven,  and 
comes  back  into  the  back  part  of  the  room  and  sits 
down  a  few  minutes,  and  then  he  will  get  up  and 
go  about  his  business. 

Q.  Did  he  at  any  time  that  he  has  been  in  your 
place — you  said  generally  that  he  had  never  made 
any  such  statement  to  you  that  he  wanted  to  have 
sexual  intercourse  with  this  girl — did  he  at  any 
time  in  your  place  ever  talk  to  you  or  ever  say  to 
you  that  he  wanted  to,  or  had  had  sexual  intercourse 
with  this  girl?     [242]         A.  No. 

Q.  How  does  this  statement  get  in  this  paper? 

A.  That  is  what  I  don't  understand.  I  made  the 
remark  at  the  time  that  he  never  said  to  me  that 
he  wanted  to  have  sexual  intercourse  with  her  at  all. 

Q.  Just  go  ahead  and  tell  this  jury,  notwithstand- 
ing what  Miller  wrote  in  this  paper,  just  exactly 
what  occurred  there  at  the  time  that  Wooldridge 
came  in  this  evening;  what  time  it  was,  what  he 
said,  what  you  said,  and  what  was  done? 

A.  When  he  first  came  in  he  says — this  will  be 
as  near  as  I  can  remember. 

Q.  Before  you  start  in,  let  me  ask  you  if  this  is 
not  so:  Didn't  Wooldridge,  as  he  came  through  the 
front  part  of  the  shop  to  where  you  were,  and  as 
he  was  coming  through  say:  **You  are  pretty  ex- 
travagant.    Burning — "   (interrupted). 
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A.  That  was  just  about  the  time  he  came  through 
the  opening  there.  He  says,  ''You  are  very  ex- 
travagant/' I  think,  ''Two  big  lights  a  going." 

Q.  Then  you  suggested  that  it  might  be  torned 
out,  and  he  turned  it  out? 

A.  I  suggested  about  eight  o'clock — (inter- 
rupted). 

The  COURT. — Answer  the  third  question  before. 

Mr.  MARQUAM.— What  is  that? 

The  COURT. — Before  you  answered  it,  you  were 
asked  two  more  questions.  Answer  the  question 
which  was  propounded  to  you.     Read  the  question. 

(Question  read  as  follows:  "Just  go  ahead  and 
tell  this  jury,  notwithstanding  what  Miller  wrote  in 
this  paper,  just  exactly  what  occurred  there  at  the 
time  that  Wooldridge  came  in  this  evening;  what 
time  it  was,  what  he  said,  what  you  said,  and  what 
was  done.") 

A.  As  he  came  in  the  opening,  he  says,  "Well,  you 
are  reading  [243]  again,"  and  he  says,  "I  think 
you  are  pretty  extravagant,  two  big  lights  a-going." 
I  says,  "Yes.  The  front  light  might  as  well  be 
turned  out.  It  is  about  eight  o'clock."  He  just 
turned  right  around  and  he  says,  "I'll  turn  it  out." 

Q.  All  right.     Go  ahead. 

A.  And  he  came  back  in,  and  he  says,  "Is  that 
clock  right?"  I  said,  "No.  It  is  about  seven 
minutes  fast,"  and  he — 

Q.  During  this  time  what  were  you  doing? 

A.  I  was  laying  on  the  bunk. 

Q.  Lying  on  the  bed? 
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A.  And  he  walked  on  ahead,  passed  the  bunk  like, 
where  I  couldn't  see  him,  and  we  talked  a  half  a 
minute.  I  don't  know  just  exactly  what  the  con- 
versation was,  and  he  got  his  chair  then  and  sat 
down  alongside  of  the  bed. 

Q.  How  long  did  he  stay  there  ? 

A.  Oh,  until  Laura  Herrington  came  in. 

Q.  About  how  long  was  that! 

A.  Oh,  it  wouldn't  be  ten  minutes  I  wouldn't 
think.     It  was  a  very  short  time. 

Q.  In  the  neighborhood  of  that  time?        A.  Yes. 

Q.  In  the  neighborhood  of  ten  minutes? 

A.  Yes. 

Q.  What  were  you  talking  about? 

A.  I  think  we  were  talking  about  him  delivering* 
a  sack  of  potatoes. 

Q.  Did  he  tell  you  the  occurrences  and  incidents 
that  had  happened  down  at  Herrington 's  house  the 
night  before  ?     [244] 

A.  Not  any  more  than  delivering  them  a  sack  of 
potatoes  that  morning. 

Q.  Did  he  tell  you  about  any  of  the  circumstances 
that  happened  during  that  day  or  in  the  evening 
down  there  at  the  house?        A.  The  night  before? 

Q.  That  happened  the  night  before? 

A.  Yes.     The  night  before. 

Q.  Did  he  tell  you  what  happened  down  there  the 
night  before? 

A.  Yes.  He  told  me  he  stepped  in  and  asked 
Laura  where  George  was,  and  she  said  he  was  up 
town— or  upstairs,  I  mean.     1  take  that  back. 
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Q.  Upstairs?        A.  Yes.     Upstairs. 

Q.  Did  he  go  on  and  tell  you  then  of  her  telling 
somebody  else —        A.  Yes. 

Q.  — that  he  was  not  upstairs,  but  was  down 
town?        A.  Yes. 

Q.  Was  that  all  discussed — what  happened  up 
there,  was  that  discussed  between  you  and  Wool- 
dridge at  that  time  in  your  shop? 

A.  Just  to  a  very  small — we  were  just  on  that 
now  when  Laura  came  in. 

Q.  You  stated  in  your  direct  examination,  Mr. 
Rose,  that  you  said  to  Wooldridge  something  about 
your — you  would  not  have  anything  to  do  with  these 
girls  while  the  grand  jury  was  in  session,  or  some- 
thing to  that  effect?  You  remember  that  testi- 
mony?       A.  Yes. 

Q.  Just  what  was  that? 

A.  Well,  we  were  talking  about  the  girls  running 
so  wild  from  cabin  to  cabin  a-begging  money.     [245] 

Q.  How  did  you  happen — how  did  that  conversa- 
tion happen  to  turn  on  that  point? 

A.  It  just  happened  to  come  out  of  him  being 
down  there  and  two  marshals  walking  in  while  he 
was  sitting  there. 

Q.  Down  at  his  house?        A.  Down  at  his  house. 

Q.  Was  this  fact  of  the  girls  going  from  cabin  to 
cabin  around  town  here  and  soliciting  money — was 
that  known  to  you  from  general  knowledge,  hear- 
say? 

(Objected  to  by  plaintiff's  attorney.     Overruled.) 

Q.  Was  that  known  to  you  by  hearsay,  from  gen- 
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eral  reputation  at  leasts        A.  Prom  experience. 

Q.  Prom  experience*? 

A.  Prom  experience.     Yes,  sir. 

Q.  And  in  an}^  way  did  you  know  it  also  by  hear- 
say and  reputation  t 

A.  Of  course,  I  knowed  a  great  deal  of  it  by  ex- 
perience and  by  hearsay. 

Q.  By  hearsay?        A.  Yes.     Certainly. 

Q.  That  was  the  subject  of  conversation,  then,  be- 
tween you  and  Wooldridge"? 

A.  There  had  just  been  a  word  or  tw^o  said,  some- 
thing of  that  kind. 

Q.  What  w^as  it  that  had  been  said  during  the  time 
that  you  and  Wooldridge  were  in  there  that  led  up 
to  you  making  this  remark  about  the  grand  jury? 

A.  How  they  was  a-going  to  cabins  and  soliciting 
money. 

Q.  Let  me  ask  you  this:  Was  there  a  word  said 
by  Mr.  Wooldridge  from  the  time  he  came  in  there 
until  he  went  out  that  caused  [246]  you  to  make 
that  remark  or  direct  it  to  him,  that  is,  apply  it  to. 
him,  I  mean? 

A.  No.  I  think  I  w^as  telling  him.  I  think  I  was 
telling  him. 

Q.  What? 

A.  About  this,  after  he  told  me  he  had  been  down^ 
there,  and  was  dow^n  there  the  night  before  and  she 
had  told  him  that  her  father  was  upstairs. 

Q.  What  I  mean  to  say,  Mr.  Rose,  was  there  any 
thing  said  by  Mr.  Wooldridge  about  his  intending 
to,  or  wanting  to,  or  trying  to  have  anything  to  do 
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with  this  girl  Laura  Herrington  that  led  you  to 

make  that  remark?        A.  No.     No.     No. 

Q.  Nothing? 

A.  No.     Not  in  my  recollection  at  all. 

Q.  Are  you  willing  to  say  positively  to  this  jury 
now  that  there  was  nothing  said  by  Mr.  Wooldridge 
that  caused  you  to  make  that  remark,  as  applying  it 
to  him? 

A.  I  don't  think  that  Wooldridge  made  any  such 
remarks  or  banters  to  me  whatever,  to  the  best  of 
my  knowledge,  that  he  wanted  to  do  anything  in  my 
place  at  all. 

Q.  You  are  satisfied  of  that?        A.  I  am. 

Q.  After  you  had  been  sitting  there — or  he  had 
been  sitting  there  and  talking  with  you  for  a  period 
of  about  ten  minutes,  or  in  that  neighborhood,  I  un- 
derstood you  to  say  that  Laura  Herrington  came  in? 

A.  Yes,  sir. 

Q.  All  right.  Just  tell  this  jury  now,  when  she 
came  in  what  w^as  done  and  w^hat  was  said. 

A.  I  says  to  Mr.  Wooldridge,  *^Who  is  that  com- 
ing through  the  door"?     [247] 

Q.  You  were  still  lying  on  the  bed,  were  you? 

A.  I  was  still  laying  on  the  bed. 

Q.  Where  was  he  standing  or  sitting? 

A.  He  was  sitting  there.  He  couldn't  see  from 
where  he  was  sitting  at  all,  and  he  kind  of  turned 
over  this  way  (showing)  and  then  he  got  up  and 
stepped  to  the  opening  and  she  came  right  up  to 
him  and  he  addressed  her  and  she  addressed  him 
and  just  as   they  came   together,   I   says,   **Is  it 
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Laura,"  just  at  the  moment  that  they  were  speak- 
ing. 

Q.  What  did  they  say? 

A.  I  didn't  catch  what  they  said,  by  my  speaking 
myself  I  think  is  the  reason. 

Q.  Was  it  a  conversation  or  just  a  remark? 

A.  Just  a  remark,  and  only  a  word  from  each,  or 
such  a  matter. 

Q.  Go  ahead  and  tell  the  jury  just  what  else  hap- 
pened. 

A.  Well,  Wooldridge  tied  his  cap  in  under  his 
chin  and  started  to  walk  out,  and  I  jumped  right 
up  off  of  the  bunk  and  stepped  right  out  of  the 
room,  and  he  says  to  me  when  I  came  up  to  where 
he  was,  he  says,  ''She  says  somebody  is  following 
her."  ''Well,"  I  says,  "I  will  put  on  my  coat  and 
we  will  turn  the  light  out  and  we  will  see  who  it  is." 
And  he  stepped  back — he  didn't  go  out  of  my  sight 
at  all,  and  he  says  to  her,  "Mr.  Rose  said  to  turn 
the  hght  out,"  and  he  turned  right  around  and  came 
out.  He  wasn't  out  of  my  sight  at  all.  And  I 
think,  if  I  remember  right,  that  I  went  back  into  the 
place  where  she  was  and  got  my  hat  and  walked 
right  out,  and  Wooldridge  walked  out  ahead  of  me, 
out  of  the  shop  ahead  of  me,  and  I  just  stepped  out- 
side of  the  door  where  I  could  see  up — I  didn't  step 
on  the  sidewalk  even.  [248]  I  didn't  pull  the  door 
to — and  I  see  Frank  Hall  and  another  marshal  on 
the  corner  there  at  McPhee's,  and  I  turned  right 
around  and  as  I  entered  the  door  I  says,  "You  come 
out  of  there,"  and  turned  the  light  on  agam,  and 
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walked  right  back  and  told  her  to  come  on  out. 

Q.  Directed  your  remark  to  who? 

A.  Laura  Herrington. 

Q.  Laura  Herrington? 

A.  And  I  went  right  back  and  went  in  the  room 
where  she  was.  There  is  an  opening  about  six  feet 
or  seven,  no  curtain  or  anything  over  it,  and  I  says, 
*'You  come  out  of  there."  And  she  says,  ^^When 
wall  I  come  back"?  I  says,  **You  can  come  back 
and  see  me  any  time."  And  she  came  out  to  the^ 
front. 

Q.  Well,  what  happened  at  that  time? 

A.  Why,  Wooldridge  and  Frank  Hall  came  in. 

Q.  What  did  they  say,  if  anything? 

A.  They  didn't  say  anything  until  Miller  came 
in.  Miller  he  came  in  and  he  says,  *^What  are  you 
two  men  doing  in  this  house  with  this  young  girl, 
and  the  lights  turned  out?"  And  he  addressed 
Wooldridge.  He  didn't  address  me.  Wooldridge 
said,  '*She  said  somebody  was  following  her,  and  we 
were  going  to  see  who  it  was."  And  how  far  Wool- 
dridge went  from  the  door,  I  couldn't  say. 

Q.  What  did  you  do? 

A.  I  turned  back  and  w^ent  in  and  brought  her  out 
to  the  front  and  when  the  marshals  came  in  I  had  a 
hundred-power  lamp  there  and  just  turned  it  on — 
the  big  lamp. 

Q.  Was  that  the  one  that  was  burning  first? 

A.  No.     [249] 

Q.  Well,  did  they  say  anything  to  you,  or  did  you 
say  anything  to  them? 
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A.  Miller  asked  her  what  we  were  a-doing  there 
— asked  Mr.  Wooldridge  what  we  were  a-doing 
there  in  that  house  with  that  young  girl  and  the 
lights  turned  out,  and  Wooldridge  he  told  him  that 
she  said  there  was  somebody  following  her,  and  we 
were  going  to  see  who  it  was. 

Q.  Let  me  ask  you  if  this  circumstance  occurred: 
Did  Wooldridge  at  any  time  that  he  was  there  ask 
you  to  go  out  of  the  house,  get  away  from  there? 

A.  No,  sir. 

Q.  Let  me  ask  you  if  this  occurred :  Did  you — did 
Wooldridge  at  any  time  prior  to  the  time  that  the 
marshals  arrived  there  say — start  to  go  to  the  front 
door  and  say,  ''Well,  I  am  going  out,"  and  you  said 
to  him, ' '  Aren  't  you  going  to  take  the  girl  with  you  ? ' ' 
and  he  replied,  ''No.  I  am  going  to  leave  her  for 
you."    Did  any  such  conversation  as  that  occur? 

A.  By  no  means. 

Q.  No  such  conversation  as  that  occurred. 

A.  No.     That  is  the  first  time  I  ever  heard  that. 

Q.  I  understand  you  to  say,  Mr.  Rose,  that  you 
have  given  now  in  substance  or  practically  what 
occurred  in  the  shop  all  the  time  that  you  were  in 
there  when  Wooldridge  or  the  girl  were  there,  that 
is,  practically.        A.  Yes. 

Q.  You  have  covered  it,  except  perhaps  in  some 
details? 

A.  Something  that  might  have  slipped  my 
memory. 

Q.  Was   there   anything   said   there,    Mr.    Rose, 
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about   any   keys,   that   you    remember   distinctly "? 

[250] 

A.  Well,  that  key  business,  I  remember,  I  got 
from  Berg,  the  marshal. 

Q.  How  did  you  get  it  from  Berg,  the  marshal"? 
A.  Berg  he  insisted  that  there  was  a  key  spoken  of. 
I  haven't  the  least  remembrance  of  it  at  all,  and  I 
will  say  that  Wooldridge  didn't  ask  me  for  any  key. 

Q.  He  didn't  ask  you  for  any  key. 

A.  He  did  not  ask  me  for  any  key,  for  as  I — 
(interrupted). 

Q.  Your  answer  to  Mr.  Roth  this  morning  was 
simply — you  were  simply  guessing  that  if  anything 
was  said  of  such  a  thing  you  have  not  the  slightest 
recollection  of  it^ 

A.  That  is  the  way  I  aim  to  put  it  as  I  put  it 
now,  and  Berg  was  the  man  that  insisted  that  there 
was  some  key  spoken  about,  and  told  me  he  w^as  in 
the  hallway  there  at  the  same  time,  and  1  told  him 
that  that  key  business  w^as  a  blank  in  my  mind  alto- 
gether, but  I  says,  *^If  there  was  a  key  spoken  about, 
it  must  be  that  key  up  there." 

Q.  That  was  just  a  guess  upon  your  part — 

A.  That  was  simply  a  guess. 

Q.  — if  anything  was  said.  As  I  understand  you, 
you  have  no  recollection — 

A.  I  have  no  recollection  of  the  key,  only  by  Berg 
speaking  himself,  and  I  told  them  so. 

Q.  That  is  w^hat  you  told  the  marshal,  told  Bergl 

A.  I  told  them  in  the  grand  jury  room  the  same 
wav:  I  had  no  recollection  of  a  key  being  spoken 
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about,  only  they  insisted  that  they  had  heard  a  key 
mentioned.  But  there  are  so  many  keys  around 
there  that  you  couldn't  tell  what  a  man  would  be 
asking  unless  you  could  see  him. 

Q.  And  you  are  satisfied  and  positive  upon  this 
part;  that  Mr.  [251]  Wooldridge  never  asked  you 
for  any  key  to  your  place  f 

A.  He  never  asked  me  for  no  key  at  that  time  or 
no  other  time. 

Q.  He  asked  you  something  about  whether  you 
were  going  to  the  picture  show,  you  said. 

A.  Yes.  He  asked  me  if  I  was  going  to  the  picture 
show. 

Q.  Was  that  just  a  casual  question? 

A.  Oh,  it  certainly  was. 

Q.  Are  you  in  the  habit  of  going  to  picture  shows 
considerably? 

A.  Yes,  I  go  three  times  and  maybe  four  times  a 
week. 

Q.  Now,  when  you  went  down  to  the  marshal's 
office,  did  one  of  the  marshals  say  to  you  in  substance, 
and  they  insisted,  that  there  was  some  talk  about  a 
key  and  Wooldridge  was  to  get  a  key,  ^^Now,  if  that 
key" — when  you  told  them  that  you  had  a  key  of 
your  house  which  belonged  to  your  door,  that  you 
said,  ^^If  that  key  is  not  there  now,  Wooldridge  has 
got  it."     Did  you  say  something  of  that  sort? 

A.  When  they  were  talking  about  the  key,  they 
asked  me  if  the  key  is  there.  I  says,  ^*Now,  you  have 
got  me."  That  is  just  the  words  I  said,  and  I  said, 
''I  will  tell  you.     1  will  go  down  to  my  shop,  and  if 
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that  key  is  not  there,  Wooldridge  has  got  it/'  because 
it  was  there  and  a  place  for  it.  They  said  he  had 
been  there.  Wooldridge  had  not  been  in  that  part  of 
the  shop  since. 

Q.  What  did  you  do  when  you  were  down  there  ? 

A.  I  walked  in  and  turned  the  light  on,  and  there 
was  some  loose  tools  over  on  the  bench,  and  I  com- 
menced to  hang  them  up,  and  in  came  the  marshal, 
and  he  walked  back — 

Q.  Was  the  key  there  ? 

A.  The  key  was  hanging  right  in  its  place.     [252] 

Q.  Right  where  you  always  keep  it  ? 

A.  It  is  hanging  there  to-day. 

Q.  Is  that  where  you  always  keep  it  ? 

A.  Where  I  always  keep  it.  And  the  reason  I 
keep  it  there;  that  if  I  would  happen  to  drop  my 
bunch  of  keys,  I  can  go  down  cellar  in  the  saloon  and 
come  up  into  my  place  from  the  cellar  and  get  my 
key  and  let  myself  out. 

Q.  Has  Wooldridge  ever  had  that  key?        A.  No. 

Q.  — In  his  possession? 

A.  No  man  has  ever  had  it.  Yes,  I  will  take  that 
back.  Tom  Blalock  had  it  to  watch  my  woodpile. 
I  said  no  man,  but  Tom  Blalock  had  it. 

Q.  When  was  that  ? 

A.  When  he  was  the  night  patrolman. 

Q.  When  he  was  on  the  police  force  ? 

A.  Yes.  They  were  stealing  my  wood,  and  I  gave 
it  to  Tom. 

Q.  I  don't  care  about  that,  Mr.  Rose.  Well,  after 
you  had  told  him  that  you  were  not  going  to  the  pic- 
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ture  show  that  night,  did  he  suggest  that  you  go  out, 

go  to  the  picture  show.         A.  No. 

Q.  Did  he  suggest  that  you  go  and  take  a  walk,  or 
anything  of  that  kind  ?        A.  No. 

Q.  Did  he  say  anything  about  intending  to  meet 
the  Herrington  girl,  or  anybody  else,  in  your  place  ? 

A.  He  had  not  said  a  word  to  me  about  the  Her- 
rington girl  coming  there  at  all. 

Q.  Not  a  word?     [25a] 

A.  Not  a  word  in  any  way  that — (interrupted). 

Q.  Was  there  anything  happened  there,  Mr.  Rose, 
that  night  which  was  out  of  the  ordinary  of  the 
happenings  that  occurred  there  when  he  had  dropped 
in  on  other  occasions?        A.  Oh,  no.     Nothing. 

Q.  I  understood  you  to  say  that  when  they  were 
questioning  you  in  the  marshal's  office  about  what 
occurred  there,  that  Berg,  at  least  upon  one  occasion, 
said,  '^You  are  lying.''        A..  Yes. 

Q.  Well,  I  want  you  to  tell  this  jury  whether  it  was 
done  in  a  calm  way  or  in  a  threatening  way  ? 

A.  Well,  it  looked  to  me  like  it  was  a  kind  of  a 
threatening  attitude. 

Q.  Who  was  asking  you  questions?        A.  Miller. 

Q.  Miller  alone  ?        A.  Miller  alone. 

Q.  What  did  Berg  have  to  do  with  it,  then? 

A.  He  would  interrupt  me. 

Q.  He  would  interrupt  you?        A.  Yes. 

Q.  Did  he  interrupt  you  more  than  once? 

A.  About  twice,  I  think. 

Q.  Told  you  you  were  lying  twice?        A.  Yes. 

Q.  And  insisted — did  lie  say  he  had  heard  you  or 
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Wooldridge  talking  about  a  key? 

A.  He  insisted  that  I — that  there  was  something 
said  about  a  key. 

Q.  Did  he  tell  you  what  it  was?     [254] 

A.  No. 

Q.  He  told  you  you  were  lying,  though,  when  you 
told  him  you  had  no  remembrance  of  it. 

A.  And  when  this  thing — ^when  Miller  had  got 
through  writing,  he  said  to  Berg,  **Do  you  want  to 
ask  him  a  question?"  and  he  said,  *^No,"  he  said, 
**That  is  about  so." 

Q.  You  say  that  this  all  occurred  on  the  15th? 

A.  On  the  night  of  the  14th. 

Q.  On  the  night  of  the  14th? 

A.  I  think  it  was  on  the  14t&. 

Q.  That  you — or  the  13th  or  some  day,  whatever 
it  was,  you  didn't  make  it  clear,  that  Wooldridge 
asked  you  to  buy 'him  a  bottle  of  whiskey. 

A.  That  was  on  Monday. 

Q.  What  date  would  that  be  ? 

A.  That  was  the  13th,  I  think.  It  was  the  night 
before  he  delivered  the  sack  of  potatoes.  You  can 
get  it  positively  that  way. 

Q.  It  was  the  night  before  he  delivered  the  sack  of 
potatoes. 

A.  I  think  he  delivered  the  sack  of  potatoes  on  the 
14th. 

Q.  Whatever  the  date  was  upon  which  that  deliv- 
ery was  made,  you  are  satisfied  it  was  the  night  be- 
fore?       A.  Yes. 

Q.  What  makes  you  think  so  ? 
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A.  Well,  I  heard  the  next  morning — I  ain't  sure 
but  what  old  man  Cameron  told  me  something  about 
it — that  the  old  lady  Herrington — or  it  might  have 
been  some  of  the  Morencys,  because  I  wouldn't  be 
positive  which  of  them — that  Mrs.  Herrington  was 
on  a  drunk. 

Q.  Was  that  an  uncommon  thing  to  hear?     [255] 

Mr.  ROTH.— We  object. 

A.  No ,  no. 

Mr.  MARQUAM. — Q.  It  didn't  strike  you  as  any- 
thing peculiar,  the  fact  that  she  had  been  drinking, 
and  drunk? 

A.  I  asked  Wooldridge  when  he  came  in  if  he  gave 
old  lady  Herrington  that  whiskey  he  got  last  night. 

Q.  What  did  he  say  ? 

A.  No.     He  said  he  had  his  w^hiskey  yet. 

Q.  What  kind  of  a  bottle  of  whiskey  was  it  that 
you  purchased  for  Mr.  Wooldridge? 

A.  A  four-bit  bottle. 

Q.  You  mean  a  flask  ?        A.  Yes,  a  flask. 

Q.  What  size  flask  would  that  be? 

A.  Half  a  pint  it  would  be,  or  near  that. 

Q.  Let  me  ask  you  if  Deputy  Marshal  Berg — or,  let 
me  ask  you  before  that :  What  kind  of  a  flask  was  it, 
describe  it  to  this  jury. 

A.  Which?     That  I  bought  for  Wooldridge? 

Q.  Yes,  that  you  bought  for  Wooldridge. 

A.  Just  a  common  half-pint  bottle,  whiskey  bottle. 

Q.  What  was  the  color  of  the  bottle  ? 

A.  Well,  I  couldn't  just  exactly  say  witli  the 
whiskey  in  it.     I  never  looked  at  it  at  all,  but  if  it  was 
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empty  it  might  be  a  nice  clear  bottle. 

Q.  Let  me  ask  you  if,  a  day  or  two  afterwards — 
I  can't  fix  the  day  any  closer  than  that — that  George 
Berg,  the  deputy  marshal,  didn't  come  into  your 
place  with  a  flask  in  his  hand  which  was  brown  in 
color — the  bottle  itself,  not  due  to  the  whiskey  that 
was  in  it — being  empty — and  ask  you  [256]  if 
that  was  not  the  bottle  that  you  bought  for  Wool- 
dridge. 

A.  He  came  in.  I  was  in  the  back  room  at  the 
time. 

(Objected  to  as  irrelevant,  incompetent  and  imma- 
terial, and  not  cross-examination.  Sustained.  De- 
fendant asks  and  is  given  an  exception.) 

Q.  What  marshal  was  it,  Mr.  Rose,  that  went  down 
with  you  to  see  w^hether  or  not  the  key  to  the  front 
door  was  hanging  in  its  proper  place  ? 

A.  I  think  John  W^oods  and  Pete  McMullen. 

Q.  You  think  John  Woods  and  Pete  McMullen. 

A.  I  know^  John  Woods  was,  because  he  had  a 
revolver  there  at   the  time  getting  repaired. 

Q.  When  was  that  with  reference  to  the  time  that 
you  w^ere  down  in  the  marshal 's  office  ? 

A.  That  was  just  when  I  left  the  marshal's  office. 

Q.  When  you  left  the  marshal's  office  they  went 
right  up  with  you. 

A.  That  is  another  matter.  I  told  them  we  would 
go  down  together,  but  they  said  they  would  be  down 
there  right  away. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— Nothing  further.     [257] 
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Testimony  of  George  Berg,  for  Plaintiff. 
GEORGE   BERG,  a  witness  for  plaintiff,    after 
being  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination.  ^ 

(By  Mr.  ROTH.) 

Q.  What  is  your  name  ?        A.  George  Berg. 

Q.  What  official  position,  if  any,  do  you  hold  ? 

A.  Deputy  United  States  marshal. 

Q.  Are  you  acquainted  with  J.  P.  Rose  ? 

A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Laura  Herrington "? 

A.  Yes,  sir. 

Q.  Did  you  go  to  the  place  of  business  of  J.  P.  Rose 
during  the  month  of  February  for  the  purpose  of 
hearing  what  might  transpire  ?        A.  Yes,  sir. 

Q.  What  date  was  that  ? 

A.  On  the  fifteenth  of  February. 

Q.  Where  did  you  go,  Mr.  Berg? 

A.  Well,  I  went  in  through  the  grocery  store  here 
on  Second  Avenue. 

Q.  McDermott's? 

A.  McDermott's.  Into  the  hallway  right  back  of 
McDermott's  store. 

Q.  Just  describe  that  place  there. 

A.  There  is  a  hallway  the  full  length  of  the  build- 
ing, or  the  width  of  the  building,  probably  four  feet  or 
five  feet  wide,  and  it  is  boarded  up  with  inch  boards, 
twelve-inch  boards,  a  foot  wide,  and  the  boards  are 
in  places  dried  out  and  [258]  shrunken  so  they 
are  an  inch  or  an  inch  and  a  half  apart,  and  it  is  lined 
on  the  inside  with  paper  and  lining. 

Q.  Did  you  make  any  opening  so  you  could  see 
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into  Rose's  apartments?         A.  I  did. 

Q.  What  kind  of  an  opening  did  you  make  ? 

A.  I  cut  the  lining  with  a  knife. 

Q.  Conld  you  see  in?        A.  Yes,  sir. 

Q.  Was  anyone  with  you  there  ?        A.  Yes,  sir. 

Q.  Who?        A.  John  Wood. 

Q.  Where  was  he  stationed  with  reference  to  your- 
self? 

A.  He  w^as  at  my  right,  probably  six  feet  from  me. 

Q.  Was  he  in  as  good  a  position  to  hear  as  you  ? 

A.  Well,  not  exactly,  no.     He  was  farther  away. 

Q.  Was  he  in  a  position  where  he  could  see  any- 
thing in  the  room? 

A.  No.  He  couldn't  see  because  he  had  no  knife. 
He  could  hear  things,  but  he  couldn't  see,  because  he 
had  no  knife  to  make  an  opening. 

Mr.  MARQUAM. — Q.  Just  a  moment.  Just  tell 
w^hat  you  know  yourself.  You  don't  know  whether 
he  could  hear  or  did  hear.  You're  just  guessing  at 
that.        A.  He  told  me  so. 

Q.  You  shouldn't  be  telling  what  somebody  told 
you.         A.  All  right. 

Mr.  ROTH. — Q.  At  any  rate,  what  time  did  you 
get  there  and  make  that  opening  so  you  could  look 
in?     [259] 

A.  It  was  about  seven-fifteen  or  seven-twenty, 
somewhere  along  in  there. 

Q.  Did  you  see  Mr.  Wooldridge  come  into  Mr. 
Rose's  apartments?        A.  I  did. 

Q.  What  time  did  he  come  in  ? 

A.  It  was  before  eight  o'clock.     I  couldn't  say  ex- 
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actly.     Some  time  after  I  had  been  there,  probably 

fifteen  or  twenty  minutes. 

Q.  Could  you  see  Mr.  Rose  when  you  looked 
through  that  opening?        A.  Yes,  sir. 

Q.  Where  was  he  ?        A.  He  was  lying  on  the  bed. 

Q.  Where  you  could  see  him? 

A.  Just  practically  across  from  me. 

Q.  How  far  from  you? 

A.  I  judge  about  six  or  seven  feet,  probably  eight 
feet.     I  couldn't  say  exactly. 

Q.  What  did  Wooldridge  do  when  he  came  in  ? 

A.  What  did  he  do? 

Q.  Yes.     What  did  he  say  the  first  thing? 

A.  The  first  thing  he  said,  ^'You  have  too  much 
light  here.  Rose." 

Q.  What  did  Rose  say? 

A.  He  said  something  to  him  about  turning  it  out, 
and  he  turned  right  around  and  went  right  out  in 
front  and  turned  the  front  light  out. 

Q.  You  saw  the  light  go  out,  did  you  ? 

A.  Yes,  sir. 

Q.  Then  what  did  Wooldridge  do  after  he  turned 
out  that  light? 

A.  He  came  back  and  commenced  to  talk  to  Rose. 
[260] 

Q.  Did  he  stand  up  or  sit  down  ? 

A.  He  stood  up  at  first. 

Q.  Now,  you  go  ahead  and  tell  this  jury  everything 
that  you  saw  and  heard  in  there  from  that  time  on. 

A.  Yes.  Well,  the  first  thing  that  Wooldridge  said 
when  he  came  in,  he  said,  "You  have  got  too  much 
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light  in  this  place,"  and  he  turned  right  around  and 
went  out  and  turned  the  light  out,  that  is,  out  in  front 
in  the  workshop.  Then  he  came  back  and  started 
in  a  conversation  with  Rose  in  reference  to  the  pic- 
ture show,  talked  about  the  picture  show,  and  Rose 
told  him  tHat  he  had  been  to  the  picture  show  last 
Friday,  I  think.  And  they  talked  on  in  that  way  for 
several  minutes,  and  finally  they  commenced  to  talk 
in  a  low  tone,  and  I  couldn't  hear  all  the  conversation. 

Q.  Just  tell  what  you  did  hear. 

A.  I  heard  them  make  a  reference  to  a  key,  some- 
thing about  a  key. 

Q.  Yes? 

A.  Then  they  brought  up — (interrupted). 

Q.  What'  did  you  hear  them  say  about  the  key  ? 

A.  I  heard  them  speak  of  a  key,  and  Rose  said  that 
that  was  a  key  to  the  front  door. 

Q.  Go  ahead. 

A.  And  so  they  started  on  to  talk  and  brought  up 
Laura  Herrington's  name. 

Q.  Who  brought  up  her  name  ?       A.  Wooldridge. 

Q.  All  right.  Now,  go  ahead  and  state  what  he 
said.     [261] 

A.  Then  they  commenced  to  talk  in  whispers,  in 
a  lower  tone,  and  I  couldn't  hear  all  that  was  said, 
but  now  and  then  I  could  get  a  little  of  what  was 
said  in  substance. 

(Defendant  objects  to  the  witness  telling  his  own 
version  from  what  he  did  hear  w^hen  it  is  perfectly 
apparent  that  he  did  not  hear  the  conversation.) 

The  COURT. — You  tell  the  jury  as  nearly  as  you 
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can  what  you  heard.     A.  Yes,  sir. 

Mr.  ROTH.— Yes. 

A.  They  talked  about  Laura  Herrington  and  in 
substance  it  was  in  reference  to  Wooldridge  wanted  to 
screw  Laura  Herrington.  That  was  all  there  was  to 
it. 

(Defendant  moves  to  strike  the  answer.) 

The  COURT. — That  portion  of  the  answer  may 
be  stricken.  You  may  tell  the  jury  as  nearly  as  you 
can  the  words  you  heard  used,  the  conversation  be- 
tween these  two  men. 

Mr.  ROTH.— Yes. 

A.  I  didn't  hear  all  their  conversation,  vou  see. 

Mr.  ROTH.— Well  what  did  vou  hear? 

A.  That  he  wanted  to  do  business  with  Laura 
Herrington. 

Q.  What  did  Wooldridge  say? 

(Defendant  moves  that  the  answer  be  stricken  for 
the  reason  that  it  does  not  purport  to  be  the  conver- 
sation or  statements,  but  merely  his  conclusion  that 
he  arrives  at  from  what  was  said.  Motion  denied. 
Defendant  excepts.     Exception  allowed.) 

Q.  What  did  Wooldridge  say  to  that? 

A.  Well,  he  said  in  substance  that  he  wanted  to 
do  business  with  Laura  Herrington,  and  they  talked 
on  in  a  low  tone.  I  couldn't  hear  evervthino-  that 
was  said.  And  finally  Rose  spoke  up  and  he  said, 
**I  wouldn't" — he  said  something  [262]  about  the 
grand  jury  being  in  sessicm,  and  that,  ^'I  would  wait 
because  the  grand  jury  is  in  session  aiul  you  are 
liable  to  get  into  trouble,"  or  words  to  that  off(M't,  I 
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don't  remember  exactly.     And  they  talked  on  that 

way  for  sometime  in  a  low  tone. 

Q.  Do  yon  remember  anything  fnrther  that  was 
said  as  to  what  would  happen,  what  they  would  do 
with  Laura'? 

A.  Well  he  said,  '^If  the  grand  jury  get  hold  of 
her''  that  they  were  liable  to  question  her,  and  they 
would  get  something  on  him,  or  something  to  that 
effect,  I  don't  remember  exactly. 

Q.  Go  ahead. 

A.  And  they  talked  on  that  way  in  a  low  tone,  and 
I  couldn't  get  all  the  conversation.  Finally,  while 
they  were  whispering  and  talking  there,  Laura  Her- 
rington  came  in. 

Q.  All  right.     Did  you  see  her  ? 

A.  Yes,  sir.  I  saw  her  when  she  passed  between 
Mr.  Rose  and  me,  and  went  to  the  back  of  the  room. 

Q.  All  right. 

A.  And  one  of  the  two  of  them  said  something. 
I  don't  know  what  was  said,  I  don't  remember  now. 
And  Mr.  Rose  spoke  up  and  said,  **Well  Laura  can 
come  here  and  see  me  any  time  she  wants  to." 
Those  are  the  very  words  he  said.  And  they  talked 
to  her  and  jollied  her  up  a  little. 

Q.  Go  ahead  now  and  tell — (interrupted). 

A.  And  directly  Rose  and  Wooldridge  went  out, 
went  out  into  the  front  room.  I  couldn't  see  them, 
but  I  know  they  went  out,  and  they  talked  there 
awhile  but  I  couldn't  hear  what  they  said  there,  and 
they  came  on  back  and  were  probably  in  there  a  few 
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minutes  in  there,  and  went  outside  and  left     [263] 

the  girl  there. 

Q.  Who  came  back? 

A.  Why  Wooldridge,  Wooldridge  and  Rose. 

Q.  Did  you  notice  an}i;hing  with  reference  to  the 
light  in  the  back  room  ? 

A.  The  light  w^as  on  until  after  they  came  back 
and  then  the  light  was  put  out. 

Q.  Did  you  hear  anything  said  about  the  putting 
out  of  the  light  ? 

A.  I  can't  recall  now  whether  there  was  something 
said,  but  I  know  the  light  w^as  put  out. 

Q.  When  that  light  was  put  out  was  the  whole 
place  in  darkness? 

A.  Yes,  sir.     That  was  the  light  in  the  back  room. 

Q.  The  light  in  the  back  room  and  the  front  room 
too  ?        A.  Yes,  sir.     It  was  all  in  darkness. 

Q.  Well  did  you  hear  an3"thing  further  after  the 
lights  were  out  and  it  was  dark  in  there  ? 

A.  After  they  went  out,  you  see,  I  knew  that  Laura 
Herrington  was  still  in  there  because  I  could  hear 
her,  you  see,  and  someone  came  in  after  the  lights 
were  out.  And  they  were  out  a  short  time  and 
called  her  out. 

Q.  Did  you  hear  what  he  said  to  her? 

A.  No.  He  said,  "Come  on  Laura"  or  something 
like  that,  called  her  out  and  they  went  on  out. 

Q.  Now  after  that,  what  did  you  do  ? 

A.  I  stayed  there  a  little  while  and  directly  1  was 
called  out  by  Mr.  Miller. 

Q.  And  where  did  you  go  ? 
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A.  I  went  down  to  the  office  here.     [264] 

Q.  I  will  show  you  a  document  that  is  marked 
Plaintiff's  Exhibit  One,  and  ask  you  to  state  whether 
or  not  you  recognize  any  of  the  initials  at  the  bottom 
of  the  two  pages  there.        A.  Yes,  sir. 

Q.  There  is  an  initial  *^G.  B."  there.  Who's 
initials  are  those?        A.  That  is  mine. 

Q.  Did  you  write  that  ?        A.  Yes,  sir. 

Q.  On  both  pages'?        A.  Yes,  sir. 

Q.  Were  you  present  when  this  document  was 
written  up?        A.  I  was. 

Q.  Who  wrote  it?        A.  Mr.  Miller. 

Q.  Chief  Deputy  Marshal?        A.  Yes,  sir. 

Q.  Just  state  how  that  was  written  at  the  time  it 
was  written. 

A.  Well  it  was  written  in  sections,  that  is,  a  little 
at  a  time  as  he  made  the  statement. 

Q.  As  who  made  the  statement  ? 

A.  Mr.  Rose.  As  he  made  the  statement,  it  was 
taken  down  and  read,  then  he  was  asked  if  that  was 
correct  and  he  said,  ^'Yes";  if  that  was  what  he  had 
to  say  and  he  said,  *^Yes."  Then  he  would  go  on 
with  the  whole  tale  and  there  would  be  some  of  it 
written  and  he  w^as  asked  if  that  was  what  he  wanted 
to  sav,  and  he  said  that  was  it.  And  after  it  was 
finally  completed  it  was  handed  to  him  and  asked 
him  to  read  it  and  he  said  he  hadn't  his  glasses 
with  him  and  he  couldn't  read  it.  So  [265]  Mr. 
Miller  handed  it  to  Frank  Hall  and  had  Frank  read 
it  to  him,  and  asked  him  if  that  was  what  he  wanted 
to  say,  and  he  said  yes,  that  that  was  true. 
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Q.  Did  he  sign  it '?        A.  He  did. 

Q.  Did  he  swear  to  it?        A.  Yes,  sir. 

Q.  Before  whom  ? 

A.  Before  Frank  Hall  as  a  notary. 

Q.  Now  during  the  time  that  he  was  making  his 
statements  and  they  were  taken  down  in  sections  as 
you  have  stated —        A.  Yes,  sir. 

Q.  — Did  you  at  any  time  interrupt  and  make  a 
remark  or  suggest  to  Mr.  Rose  ? 

A.  I  did.     I  interrupted  him  frequently. 

Q.  All  right.  Just  state  what  interruptions  you 
made. 

A.  Well,  when  he  claimed  he  couldn't  remember 
or  claimed  he  didn't  know  just  what  they  did  say, 
and  he  was  lying,  or  I  knew  from  what  I  heard  he 
was  trying  to  lie  out  of  it — 

(Mr.  MARQUAM.— I  object  to  that  kind  of  testi- 
mony that  *^he  was  trying  to  lie  out  of  it. ") 

Q.  State  what  he  said  and  what  you  said. 

A.  I  called  his  attention  the  the  conversation  that 
he  and  Wooldridge  had  about  Laura  Herrington. 

Q.  Yes? 

A.  And  I  told  him  to  tell  the  truth,  just  exactly. 
I  told  him  to  tell  Mr.  Miller  exactly  what  he  and 
Wooldridge  were  talking  about. 

Q.  Did  you  call  his  attention  to  any  particuhxr 
subject?     [266] 

A.  Yes.     To  that  particular  thing. 

Q.  What  particular  thing  did  you  call  his  atten- 
tion to? 

A.  To  the  conversation  about  Laura  Herrington, 


260  W,  H.  Wooldridge  vs. 

(Testimony  of  George  Berg.) 

and  also  to  the  conversation  about  the  grand  jury  be- 
ing in  session ;  and  then  he  claimed  that  he  remem- 
bered, and  went  on  and  stated  just  what  was  said. 

Q.  Did  you  tell  him  at  that  time  anything  at  all 
that  you  had  heard?        A.  Tell  Rose? 

Q.  Yes. 

A.  Yes.  I  told  him  that  I  heard  him  mention  the 
grand  jury. 

Q.  Did  you  tell  him  what  it  was  that  he  had  said 
about  the  grand  jury? 

A.  No.  I  did  not.  I  told  him  to  tell  the  truth 
about  what  he  had  said  about  the  grand  jury  being 
in  session ;  that  that  was  w^hat  I  wanted  him  to  say ; 
and  he  did,  he  told  Mr.  Miller,  and  Mr.  Miller  took 
it  down. 

Q.  Did  he  tell  it  right  after  he  started  to  tell  it? 

A.  Yes.     He  said  that  was  the  truth. 

Q.  How  about  the  key  ? 

Mr.  MARQUAM.— ^'Did  he  tell  it  right  "  What 
do  you  mean  by  ^* right";  by  what  this  witness 
heard  ? 

Mr.  ROTH.— That  is  what  I  mean. 

Q.  From  what  you  had  heard  in  there  did  you  know 
that  the  statement  he  made  there  at  that  time  was  a 
correct  statement? 

A.  From  what  I  heard  of  it,  yes,  sir. 

Q.  Did  you  make  any  suggestion  to  him  about  the 
key  when  he  was  making  this  statement?     [267] 

A.  I  did.  I  told  him  to  tell  what  was  said  about 
the  key,  what  conversation  was  had  about  the  key. 
He  said  he  knew  there  was  a  conversation  about  a 
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key  but  he  didn  't  know  what  it  was  that  they  talked 
about  keys.  I  told  him  all  we  wanted  was  for  him 
to  tell  the  truth  of  the  conversation  that  they  had 
about  the  kev. 

Q.  Now,  the  night  before  that,  Mr.  Berg,  had  you 
been  down  to  Herrington  's  house  ?        A.  Yes,  sir. 

Q.  What  time  did  you  go  down  there  ? 

A.  About  seven  o'clock  or  seven  ten,  somewheres 
right  along  in  there,  somewheres  in  the  neighbor- 
hood of  seven  o'clock. 

Q.  What  was  your  purpose  of  going  down  there  ? 

A.  I  went  down  there  to  install  a  Haliday  detector. 

Q.  What  other  purpose  did  you  have?  Did  you 
go  back  again  after  that  was  installed  ? 

A.  Yes,  sir. 

Q.  What  w^as  your  purpose  in  going  there  at  that 
time? 

A.  Well  I  w^ent  back  there  to  hear  what  was  said. 

Q.  Between  w^hom? 

A.  Betw^een  Wooldridge  and  Laura  Herrington. 

Q.  Where  were  you  stationed  ? 

A.  I  was  in  the  room  adjoining  the  front  room, 
on  the  stairway  where  I  could  see  the  door,  that  is, 
the  door  between  the  two  rooms. 

Q.  You  were  not  upstairs? 

A.  No,  sir.  In  fact  I  had  everything  ready  and 
the  machine  installed. 

Q.  Did  you  see  Mr.  Wooldridge  that  night? 
[268]         A.  I  did. 

Q.  1  mean  at  that  time.         A.  No,  sir. 

Q.  Did   you   hear   anything   while   you    were    in 
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there,  from  the  outside?        A.  I  did. 

Q.  What  did  you  hear? 

A.  I  heard  two  or  three  whistle  signals. 

(Defendant  objects  to  the  question  and  asks  that 
the  answer  be  stricken  as  incompetent,  irrelevant, 
and  immaterial,  calling  for  a  conclusion  of  the  wit- 
ness, and  no  foundation  laid;  whereupon  the  Court 
orders  the  word  ^^ signals"  stricken  and  instructs  the 
jury  to  disregard  it.) 

Q.  Who  went  down  with  you  at  that  particular 
time  ?  Who  was  in  the  house  at  that  particular  time 
Avith  you  ?        A.  The  first  time  I  went  down  ? 

Q.  No.     The  last  time. 

A.  Mr.  Miller  and  myself. 

Q.  You  were  there  three  times  ? 

A.  Three  different  times. 

Q.  The  time  you  were  in  there  at  the  stairway. 

A.  Mr.  Wolcott  and  Mr.  Frank  Clark. 

Q.  Where  w^ere  they  ?        A.  They  were  upstairs. 

Q.  How  long  did  you  stay  there  that  time? 

A.  We  stayed  there  from  sometime  about  seven 
or  a  little  after  seven — I  don't  remember,  until 
twenty  minutes  after  eight,  about  twenty  minutes 
after  eight. 

Q.  What  time  did  you  go  back  there  again? 

A.  Well,  somewhere  before  nine  o'clock,  some- 
where before  nine.     [269] 

Q.  Who  went  with  you  at  that  time? 

A.  Mr.  Miller. 

Q.  Who  did  you  see  there? 

A.  Wooldridge  and  Laura  Herrington. 
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Q.  What  was  said  there  ? 

A.  We  asked  for —  We  came  in  the  door  and  we 
saw  Wooldridge  there  and  we  asked  for  Mr.  Herring- 
ton.  She  said  her  papa  was  up  town.  That  is  about 
all  that  w^as  said.  We  just  said — asked  for  her 
papa,  and  she  said  he  was  not  there,  was  up  town. 

Q.  And  you  left  right  away? 

A.  We  left  right  away,  we  didn't  stay. 

Q.  Which  way  did  you  go  after  you  left  there  f 

A.  Came  right  up  town  to  the  office,  up  Second 
Street. 

Q.  Did  you  go  back  again  there  that  night? 

A.  I  don't  remember  whether  we  went  back  that 
night  or  not.  I  have  been  there  so  many  times,  that 
I  don't  remember  whether  we  went  back  again  that 
evening  or  not.  I  think  we  did,  though,  I  think 
Mr.  Miller  and  I  went  back  later  on. 

Mr.  ROTH. — You  may  cross-examine  the  witness. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

'Q.  Mr.  Bergj  how  long  have  you  been  here  in  the 
capacity  of  a  Deputy  Marshal  in  Fairbanks  ? 

A.  Since  the  first  of  September. 

Q.  You  were  regularly  located,  or  have  been  at 
Nulato,  have  you  not  as  a  deputy  marshal  down 
there  ? 

A.  Yes.  Before  I  came  here.  Yes,  sir.  I  have 
been  in  several  different  places.     [270] 

Q.  Was  that  your  regular  station  at  Nulato? 

A.  That  was  my  headquarters. 

Q.  And  you  were  supposed  to  cover  tliat  territory 
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down  there'?        A.  Yes. 

Q.  You  have  been  stationed  here  since  September 
about?        A.  Yes,  sir. 

Q.  When  did  you  first  know  or  hear  anything 
about  this  so  called  Wooldridge  case  wherein  you 
w^ere  supposed  to  take  part  in  the  investigation  of  it  ? 

A.  Well  about  sometime  the  fore  part  of  Febru- 
arv.     I  don 't  remember  exactlv  now\ 

Q.  About  the  time  when  you  went  up  to  the  Her- 
rington  house? 

A.  Oh,  no.     I  heard  of  it  before  that  time. 

Q.  Did  you  know  at  that  time  that  you  w^ere  going 
to  undertake  an  investigation  for  the  purpose  of 
getting  evidence  ?        A.  Yes,  sir. 

Q.  How  long  a  time  before  you  actually  went  up 
there  did  you  know  about  that  ? 

A.  Well,  I  can't  state  exactly,  but  several  days. 

Q.  Who  did  you  get  that  information  from? 

A.  Mr.  Miller. 

Q.  You  were  working  under  his  directions? 

A.  Yes,  sir. 

Q.  What  do  you  know  about  the  purpose,  Mr. 
Berg  of  installing  this — what  did  you  call  it,  Hali- 
day  Detector?        A.  Detector.     Yes. 

Q.  It  is  sometimes  known  as  a  dictaphone? 

A.  No,  sir.     I  never  heard  it  called  that. 

Q.  Explain  that  to  the  jury  as  you  understand  it. 
[271] 

A.  It  is  a  mechanical  device  consisting  of  dry 
batteries,  induction  coil,  about  a  hundred  and  fifty 
feet  of  wire,  and  a  little — well  it  is  something  made 
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on  the  same  principal  as  a  telephone  receiver,  just 

a  little  instrument.     That  is  all  there  is  to  it. 

Q.  It  is  supposed  to  be  very  powerful  to  detect — 
(interrupted). 

A.  It  is  powerful  and  delicate  and  will  detect  any- 
thing. 

Q.  Detect  slight  sounds  *? 

A.  Yes,  sir.     It  will  detect  a  whisper. 

Q.  It  will  amplify  them,  will  it  not,  to  a  greater 
extent  than  the  human  ear  unaided  will  receive 
them?        A.  It  depends  on  the  distance. 

Q.  But  even  at  a  short  distance  isn't  that  true? 

A.  You  can  hear  them  distinctly. 

Q.  It  works  upon  the  same  principle,  does  it  not, 
as  a  telephone  receiver  ?        A.  Yes. 

Q.  But  many  times  more  powerful  1        A.  Yes. 

Q.  And  it  will  be  conveyed  over  a  wire  by  electric 
current?        A.  Yes. 

Q.  You  knew  when  you  went  up  there  to  install 
that  detector,  as  you  call  it,  what  it  was  being  put 
in  for?        A.  Yes. 

Q.  Did  you  know  the  purpose,  the  object  which 
was  to  be  accomplished,  or  attempted  to  be  ac- 
complished?       A.  Yes,  sir. 

Q.  What  was  it  ? 

A.  It  was  to  learn  whether  or  not  Laura  Herring- 
ton  was  telling     [272]     the  truth. 

Q.  Did  you  doubt  the  truth  of  her  story  up  to  that 
time?        A.  I  didn't. 

Q.  Did  anybody  that  was  working  with  }'ou  ? 
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A.  I  don't  know  whether  they  did  or  not.  I  don't 
think  they  did. 

Q.  And  yet,  not  doubting  it,  you  w^anted  to  learn 
whether  she  was  telling  the  truth?         A.  Yes,  sir. 

Q.  There  must  be  a  reason  for  that,  either  a  doubt 
in  your  mind  or  somebody's  mind  that  w^as  respon- 
sible for  this  effort.     Isn't  that  true  George? 

A.  There  w^as  no  doubt  in  mv  mind  but  what  she 
was  telling  the  truth. 

Q.  I  understand  that.  It  is  not  necessary  for  you 
to  volunteer  statements  of  that  kind. 

A.  You  asked  me  the  question. 

Q.  The  question  is  w^hether  or  not  the  person  that 
was  responsible  for  this  investigation,  inasmuch  as 
you  say  the  object  was  to  find  out  whether  she  was 
telling  the  truth —  Don't  you  know  as  a  matter  of 
fact  that  there  w^as  a  doubt  in  their  minds  whether 
she  was  telling  the  truth? 

A.  I  don't  know  whether  there  was  in  their  minds 
or  not. 

Q.  You  were  not  one  that  w^as  responsible — (inter- 
rupted).        A.  No.     I  w^as  w^orking  there. 

Q.  — for  installing  this  instrument? 

A.  No,  sir. 

Q.  You  were  simply  obeying  orders? 

A.  Yes.     That  is  all. 

Q.  You  had  been  up  to  the  house  prior  to  the  time 
that  you  l[273]  took  this  detective — or  detector 
up  there  and  installed  it  in  the  house —  When  I  say 
*'up"  it  may  be  **down."  It  is  down  on  Second 
Street.     I  am  referring  to  the  Herrington  house. 
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A.  Well,  I  don't  know  positively  whether  I  was  or 
not.  I  have  been  there  so  many  times.  I  may  have 
been  there  and  I  may  have  not. 

Q.  Prior  to  this  time  ? 

A.  Yes.     I  think  probably  I  was. 

Q.  Many  times? 

A.  Not  prior  to  that  time,  but  since  that  time. 

Q.  You  have  been  there  many  times  since  ? 

A.  Yes.     Since. 

Q.  Do  you  know,  have  you  any  idea  how  many 
times  you  have  been  there  ? 

A.  No.  I  have  only  been  there  three  or  four  times 
subpoenaeing  witnesses.  Probably  half  a  dozen 
times. 

Q.  You  have  been  there  many  times  when  you  were 
not  subpoenaeing  witnesses'? 

A.  I  was  there  three  or  four  times  when  I  was  not 
subpoenaeing  witnesses. 

Q.  Who  was  there  when  you  went  down  to  install 
this  instrument? 

A.  Mr.  Herrington  and  Laura  and  Mrs.  Herring- 
ton,  I  think,  was  there. 

Q.  Did  you  tell  them  that  they  would  have  to  get 
away  from  there  or  go  out  somewhere  ?       A.  No,  sir. 

Q.  Do  you  know  whether  anybody  in  the  marshal's 
office  did  give  Mr.  and  Mrs.  Herrington  those  instruc- 
tions?    [274]     A.  I  don't  know. 

Q.  Who  went  with  you  when  you  installed  this  ? 

A.  Mr.  Miller. 

Q.  That  was  along  in  the  evening  about  seven 
o'clock?        A.  Somewhere  along  in  there. 
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Q.  Then  after  this  was  installed  did  you  stay 
there  ? 

A.  No,  sir.  I  came  uptown,  up  to  the  office,  and 
went  back  later. 

Q.  What  time  did  you  go  back  ! 

A.  Oh,  within — I  don't  know — within  a  short  time. 

Q.  About  how  long.  In  other  words,  what  was  it 
when  you  got  down  there  when  you  stayed? 

A.  It  was  some  time  before  half-past  seven. 

Q.  Who  went  down  with  you  ? 

A.  Mr.  Wolcott  and  Mr.  Clark. 

Q.  And  they  stayed  there  ?        A.  Yes,  sir. 

Q.  Wolcott?        A.  Yes,  sir. 

Q.  You  mean  Ed  Wolcott,  the  official  reporter? 

A.  Yes,  Ed  Wolcott. 

Q.  He  went  upstairs  ?        A.  He  did. 

Q.  And  stayed  there  ?        A.  Yes. 

Q.  What  was  he  doing  there  ? 

A.  He  was  on  the  end  of  the  string  to  take  notes. 

Q.  He  had  this  receiver  to  his  ear  and  his  pencil 
out  there  to  write  down  what  was  said?  A.  Yes. 
[275] 

Q.  Did  he  write  down  anything  ?        A.  No. 

Q.  Did  he  have  a  light  there  upstairs,  so  he  could 
see  to  write  ?        A.  No,  sir. 

Q.  He  was  going  to  write  in  the  dark  ? 

A.  Yes.     That  is  it. 

Q.  He  had  this  cap  over  his  ears?        A.  Yes. 

Q.  Sitting  there  at  a  table?        A.  Yes,  sir. 

Q.  And  you  were  expecting  to  hear  something. 
How  were  you  going  to  hear? 
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A.  I  was  down  on  the  stairway. 

Q.  So  you  were  in  sight?        A.  How? 

Q.  Were  you  behind  something? 

A.  Yes.     I  was  behind.     I  could  see  the  door  lead- 
ing into  the  front  room. 

Q.  What  was  to  prevent  those  people  in  the  front 
room  from  seeing  you  ? 

A.  They  couldn't  see  me  unless  they  came  up  the 
stairway.     There  was  a  partition. 

Q.  You  were  around —        A.  Yes. 

Q.  — so  you  could  peek  around  the  corner  of  the 
stairs  and  see  what  was  in  the  room  ? 

A.  No.     I  couldn't  say  I  was  in  the  room,  but  I 
could  see  part  of  the  room. 

Q.  Who  was  this  other  man,  Frank  Clark? 

A.  Yes,  sir.     [276] 

Q.  Where  was  he  perched  ? 

A.  He  was  upstairs  in  the  front  room. 

Q.  Did  he  have  one  of  these  detectors  with  him, 
too?        A.  No. 

Q.  He  had  to  depend  on  his  own  hearing  ? 

A.  That  is  it  exactly. 

Q.  Three  of  you  up  there  ?        A.  Yes,  sir. 

Q.  Where  was  Laura?        A.  She  was  downstairs. 

Q.  Was  she  alone  in  the  house  with  you  three  men  ? 

A.  She  was  in  the  front  room  downstairs. 

Q.  Was  she  with  you  three  men  alone  in  the  house  ? 

A.  Yes.     She  was  there  all  right. 

Q.  What  did  you  hear  when  you  were  there  ?  Tell 
us  all —  Tell  this  jury  all  you  heard  while  you  wore 
there.         A.  Well,  I  heard  some  whistling. 
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Q.  Just  tell  lis  what  you  heard  downstairs,  not 
about  any  whistling,  what  you  heard  downstairs  there 
in  the  house,  if  you  know  who  was  talking. 

A.  There  was  no  one  there  except  Laura. 

Q.  Nobody  eame? 

A.  Nobody  came  in  while  we  were  there ;  no. 

Q.  You  finally  got  discouraged  and  quit  your  job 
there,  did  you?  A.  Yes,  we  pulled  up  a  little  too 
soon. 

Q.  And  you  went  back  again? 

A.  Yes.  I  could  tell  you  the  reason  for  pulling  up, 
if  you  want  to  know.     [277] 

Q.  You  were  in  that  attitude  of  mind  that  you  was 
expecting  to  hear  something  and  expected  that  you 
were  going  to  hear  something  and  wanted  to  hear 
something  ? 

A.  Yes ;  and  there  was  a  date  made  there. 

Q.  It  was  a  disappointment  to  you  that  you  didn't 
hear  it.     Isn't  that  true?        A.  Yes,  it  was. 

Q.  After  all  those  elaborate  preparations? 

A.  Yes. 

Q.  When  you  went  back  up  there  with  Miller  what 
did  you  go  up  there  for,  then  ?  Were  you  going  up- 
stairs on  that  occasion  to  get  up  to  this  whispering 
machine  ? 

A.  No ;  I  had  taken  it  down  and  taken  it  with  me. 

Q.  AVhat  did  you  go  up  there  again  for? 

A.  Mr.  Miller  wanted  to  talk  to  Laura  Herrington, 
I  suppose. 

Q.  What  about? 

A.  I  don't  know.  -^ 
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Q.  Don't  you  know  what  he  went  up  there  for? 

A.  No.     He  can  probably  tell  you. 

Q.  I  ask  you  if  you  didn't  hear  Mr.  Miller  say, 
'^I  wonder  if  that  girl  is  lying  to  us.  We  will  go  up 
there  and  see  about  it. ' '  Did  you  hear  him  make  that 
remark?        A.  No,  I  can't  say  that  I  did. 

Q.  You  wouldn't  say  positively  that  you  didn't 
hear  it,  would  you? 

A.  I  think  I  would.  If  I  had  heard  it,  I  think 
probably  I  would  remember  it. 

Q.  You  never  heard  that  ?        A.  No. 

Q.  You  and  he  went  up  there,  and  you  came  to  the 
door,  and     [278]     your  coat  collars  were  turned  up  ? 

A.  Yes.  He  said  to  me,  *^We  will  take  a  walk  up 
there.     I  want  to  see  Laura." 

Q.  What  I  wanted  to  know  was :    When  you  got 
up  there  you  had  your  coat  collars  turned  up  ? 
,  A.  We  had  on  our  overcoats,  yes,  sir. 

Q.  And  your  collars  were  turned  up  so  it  would 
be  difficult  for  a  person  to  recognize  you  unless  they 
got  a  good  look  at  you  ? 

A.  Yes,  possibly.  It  was  a  cold  night  and  natu- 
rally we  would  have  our  coat  collars  turned  up.  We 
were  both  wearing  hats. 

Q.  What  was  that? 

A.  It  was  a  cold  night  and  naturally  we  would  have 
our  coat  collars  turned  up.  We  were  both  wearing 
hats. 

Q.  When  you  knocked  at  the  door,  you  didn't  ex- 
pect to  see  Wooldridge  there?         A.  No. 

Q.  You  were  surprised  and  you  backed  away  as 
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quiek  as  you  could? 

A.  I  think  Miller  asked  the  question,  was  her  papa 
home,  and  she  said  no^  he  was  uptown,  and  we  went 
right  out. 

Q.  You  went  right  outf        A.  Yes,  sir. 

Q.  Couldn't  you  climb  up  and  get  around  upstairs 
someway,  anyway,  get  up  there  while  he  was  there? 

A.  We  didn't  want  to.  We  had  no  business  up 
there  at  that  time. 

Q.  Didn't  you  have  just  as  much  business  to  listen 
then  when  Wooldridge  was  there  then  as  you  did  be- 
fore, or  wasn  't  that  part  of  the  program  you  were  to 
carry  out?        A.  Apparently  not.     [279] 

Q.  You  are  not  sure  w^hether  you  were  back  there 
again  that  night  or  not? 

A.  No.  Probably  w^e  did,  but  I  am  not  sure  about 
that. 

Q.  If  you  did  go  back,  what  would  be  your  purpose, 
w^hat  would  you  have  gone  back  for? 

A.  If  I  did  go  back  I  would  have  gone  back  just  to 
accompany  Mr.  Miller.     He  asked  me  to. 

Q.  I  wish  you  would  fix,  if  you  can,  more  definitely, 
with  reference  to  the  day  that  you  put  this  machine 
there,  installed  the  machine,  when  it  was  that  you 
first  heard  about  this  plan  to  set  this  seine,  or  what- 
ever you  call  it,  up  there  at  the  Herrington  house? 

A.  I  can't  state  definitely  when  it  was  that  I  first 
heard  of  it,  but  I  can  give  you  the  date  exactly  when 
I  installed  the  machine.. 

Q.  On  what  day  was  that  ?  ^ 
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A.  On  the  fourteenth  day  of  February,  St.  Valen- 
tine's day. 

Q.  While  it  may  be  impossible  for  you  to  give  the 
exact  date  when  you  first  heard  about  this  scheme, 
give  the  jury  an  idea,  as  near  as  you  can,  when  you 
first  heard  about  it. 

A.  Well,  it  was  some  time  before  I  went  up  there, 
before  the  fourteenth.  I  don't  know  how  long.  It 
may  have  been  a  week,  or  it  may  have  been  four  or 
five  days  and  it  may  have  been  ten  days.  I  can't  tell 
exactly. 

Q.  Would  your  best  judgment  be  somewhere  be- 
tween four  or  five  days  and  ten  days  ? 

A.  Somewhere  along  in  there,  three  or  four  days. 

Q.  Did  you  have  any  talk  with  George  Herrington 
about  this  plan  that  you  or  Miller  had  in  mind  ?  [280] 

A.  No,  sir. 

Q.  You  never  talked  with  him  about  it  ? 

A.  No,  sir. 

Q.  Did  you  ever  hear  Mr.  Miller  or  Mr.  Herring- 
ton  or  anybody  else  say  that  Wooldridge  was  liable 
to  be  at  that  house  with  reference  to  delivering  some 
potatoes  there '?    Did  you  ever  hear  of  that  before  ? 

A.  I  heard  that  Wooldridge  had  a  date  there  at 
seven-thirty,  but  I  never  heard  nothing  about  no 
delivering  potatoes. 

Q.  When  did  you  hear  that"? 

A.  I  heard  it  either  the  day  I  went  up  there  or  the 
day  before.  1  don't  remember,  but  it  had  been — (in- 
terrupted). 

Q.  Had  you  heard   any   statements,  whether  you 
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heard  them  direct  from  George  Herrington  or  not, 
purporting  to  eome  from  him,  to  the  effect  that  Wool- 
dridge would  probably  be  up  to  the  house  there  to 
see  him  about  some  potato  matter  ? 

A.  No.     I  never  talked  to  George  Herrington. 

Q.  Did  you  hear  any  statement  upon  the  part  of 
anybody  connected  with  this  enterprise,  Miller  or 
anybody  else,  that  Herrington  had  made  such  a  state- 
ment ?        A.  Not  that  I  remember. 

Q.  And  you,  yourself,  never  talked  to  Herrington 
about  it,  you  say? 

A.  No.     I  never  talked  to  him  about  it. 

Q.  Now,  after  a  miscarriage  up  at  the  other  house, 
you  undertook  to  lay — we  will  call  it  a  trap  for  Wool- 
dridge up  here  at  Rose's,  did  you  I 

A.  No,  sir,  I  did  not.  The  next  day  I  left  town 
and  was  out  on  the  creek  and  didn't  return  until  six 
o'clock  the  evening     [281]     of  the  fifteenth. 

Q.  Then  it  w^as  laid  in  your  absence,  all  the  plans 
were  made  in  your  absence,  and  you  were  informed 
what  they  were  ? 

A.  I  was  informed  about  seven  o'clock  that  I  was 
to  go  into  that  hallway  and  see  what  I  could  get. 

Q.  You  went  through  McDermott's  place? 

A.  Yes,  sir. 

Q.  And  Woods  went  with  you? 

A.  AVood  was  there  before  I  arrived — John  Wood. 

Q.  Where  is  Wood  now. 

A.  He  is  on  his  way  to  Kuby. 

Q.  Left  recently? 

A.  Yes.     He  left  two  or  three  days  ago. 
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Q.  When  you  went  up  there  and  went  into  this  hall 
you  knew,  George,  what  you  were  there  for? 

A.  Yes,  sir. 

Q.  You  knew,  you  had  an  idea  in  your  mind,  what 
you  were  going  to  hear,  didn't  you? 

A.  I  was  told. 

Q.  Never  mind  what  you  were  told.  You  had  in 
mind  what  you  were  going  to  hear  ? 

A.  No,  I  didn't  know  what  I  was  going  to  hear. 

Q.  You  knew  what  you  were  likely  to  hear  accord- 
ing to  your  views  of  it? 

A.  I  didn't  know  anything  about  it. 

Q.  You  knew  what  you  wanted  to  hear? 

A.  No,  I  didn't  know. 

Q.  Didn't  you?        A.  No.     [282] 

Q.  You  didn't  have  any  idea? 

A.  No,  sir;  I  went  there  to  listen  to  see  what  I 
could  hear.     I  didn't  know  what  I  was  going  to  hear. 

Q.  You  cut  a  hole  in  the  cloth  and  paper  and  be- 
tween the  boards?        A.  Yes,  sir. 

Q.  How  high  up  or  low  down  was  that? 

A.  Oh,  it  was  only  about  that  high  from  the  floor 
(indicating) .     Probably  three  feet,  I  should  judge. 

Q.  You  had  to  sit  down  ?        A.  I  stooped  down. 

Q.  Why  didn  't  you  cut  one  higher  up,  so  that  you 
could  stand  up  and  listen? 

A.  Because  the  cracks  in  the  boards  were  not  high 
enough.     It  happened  to  be  a  good  high  place. 

Q.  You  wanted  a  good  wide  place  to  peek  through  ? 

A.  Yes ;  so  I  could  see  what  was  in  the  room. 

Q.  What  part  of  Rose's  bicycle  shop  was  this  hole 
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that  you  cut  opposite  ?        A.  It  was  opposite  the  bed. 

Q.  Now,  you  stated  in  your  direct  examination  that 
you  were  about  six  or  eight  feet  from  the  bed. 

A.  I  should  judge  about  that. 

Q.  How  wide  is  that  room  ? 

A.  I  couldn't  tell  you.  I  judge  from  where  I  was, 
it  w^as  about  that.  It  may  have  been  eight  feet  or  it 
may  have  been  a  little  further  or  a  little  less.  I 
couldn't  tell  exactly. 

Q.  The  bed,  as  I  understand  it,  was  against  the 
opposite  wall     [283]     from  where  you  were. 

A.  Yes,  sir. 

Q.  It  is  a  narrow  bunk,  a  narrow  couch,  single. 

A.  I  don't  know  whether  it  is  single  or  double. 

Q.  You  could  see  over  there  and  see  it  ? 

A.  Yes,  I  could. 

Q.  Couldn't  you  tell  from  looking  through  that 
hole —        A.  No. 

Q.  — whether  it  was  a  single  bunk  or  a  double 
bunk "?        A.  I  didn  't  pay  that  much  attention  to  it. 

Q.  Was  it  a  couch  or  a  bed  or  what  ^ 

A.  Just  a  couch,  I  think,  a  homemade  affair,  I 
think.  I  couldn't  tell  exactly;  it  may  have  been  a 
bed. 

Q.  If  you  don't  know,  you  don't  know. 

A.  But  I  could  see  Mr.  Eose  lying  on  it. 

Q.  You  could  see  a  bed  and  did  see  a  bed? 

A.  Yes,  certainly,  but  I  don't  remember  now 
whether  it  was — 

Q.  You  were  standing  up  and  leaning  way  over  this 
way  (indicating)  and  peeking  through?        A.  Yes. 
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Q.  Couldn't  you  sit  down  on  the  floor  there  and 
be  comfortable? 

A.  Not  very  well.     It  was  cold  in  there. 

Q.  And  you  went  there  about  half-past  seven  ? 

A.  No.     I  went  there  about  a  quarter  after  seven. 

Q.  And  stuck  there  until  eight  o'clock? 

A.  A  little  after  eight. 

Q.  Did  you  have  a  pencil  and  paper  and  make 
notes  of  what  you  heard  ?        A.  I  did  not.     [284] 

Q.  You  couldn't  write  in  the  dark?        A.  No, 

Q.  Just  tell  the  jury  what  the  first  thing  that  you 
heard  or  saw  at  the  time  that  Wooldridge  came  in 
there. 

A.  The  first  thing  I  heard  was  that  he  said  to  Rose, 
*^You  have  got  too  much  light  here,"  and  he  turned 
around  and  went  out  in  the  front  part  and  turned 
the  light  out. 

Q.  You  had  been  watching  Rose  there  for  three- 
quarters  of  an  hour  up  to  that  time,  or  about  that  ? 

A.  I  had  been  there  for  some  time. 

Q.  What  had  he  been  doing  all  that  time? 

A.  He  was  just  lying  on  the  bed.  I  think  he  was 
reading.     I  am  not  positive  about  that. 

Q.  Now  are  you  stating  the  exact  words  that  Mr. 
Wooldridge  used,  or  what  you  understand  by  them? 

A.  Yes,  sir,  as  near  as  I  can  remember  the  exact 
words. 

Q.  The  exact  words  ? 

A.  As  near  as  I  can  remember. 

Q.  That  is  what  I  want  to  get  at ;  whether  you  are 
purporting  to  repeat  the  exact  words,  or  stating  your 
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remembrance  of  the  substance.     There  is  a  vital  dif- 
ference sometimes. 

A.  I  will  say  that  they  are  the  exact  words. 

Q.  Just  give  us  again  the  exact  words. 

A.  He  said,  *^  You  have  got  too  much  light  here." 

Q.  What  did  Mr.  Rose  say? 

A.  He  said  something,  I  don't  know  what  it  was. 
I  suppose  he  told  him  to  turn  it  out,  or  something, 
and  he  went  out  and  turned  it  out.     [285] 

Q.  Why  don't  you  know? 

A.  Because  he  didn't  talk  as  loud  as  Wooldridge 
did. 

Q.  Rose  didn't  talk  as  loud  as  Wooldridge? 

A.  Not  at  that  time. 

Q.  Well,  if  you  didn't  hear  what  Mr.  Rose  said, 
why  do  you  suppose  he  said  something? 

A.  Well,  I  know  he  said  something. 

Q.  But  if  you  didn't  hear  what  it  was,  why  are  you 
trying  to  tell  this  jury  that  you  suppose  he  said  some- 
thing when  you  don 't  know  anything  about  it  ? 

A.  I  do  know  that  he  said  something. 

Q.  No,  you  are  supopsing,  and  this  jury  should  try 
to  tell  this  jury  what  he  said. 

The  COURT. — You  are  getting  it  pretty  badly 
tangled  up,  Mr.  Marquam. 

Mr.  MARQUAM.— I  don't  think  I  am  tangled, 
your  Honor. 

The  COURT. — The  greater  part  of  your  question 
is  purely  argumentative,  and  the  question  has  been 
answered. 

Mr.    MARQU^UI.— Q.  Will    you    explain  to  this 
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jury  why,  when  you  did  not  hear  what  was  said,  that 
you  tell  them  that  you  suppose  that  he  said  something 
about  turning  the  light  out. 

Mr.  ROTH. — We  object  to  that  as  irrelevant,  in- 
competent and  immaterial,  and  has  been  already 
asked  and  answered. 

The  COURT. — You  may  answer  the  question  if 
you  can. 

A.  I  don't  know  just  what  was  said;  I  don't  re- 
member. 

Mr.  MARQUAM. — Q.  That  is  not  the  answer  to 
the  question.  You  told  us  that,  and  it  is  perfectly 
plain  that  you  don't  know  what  was  said. 

A.  I  do— (interrupted).     [286] 

Q.  But  in  answer  to  my  former  question,  you  an- 
swered to  this  jury,  ^'I  suppose  he  told  Wooldridge 
to  turn  the  light  out. " 

A.  I  don't  know  whether  he  did  or  not. 

Q.  Why  are  you  telling  this  jury  that  you  suppose 
so ;  that  that  was  what  he  said  ? 

Mr.  ROTH. — We  object  to  that  as — (interrupted). 

Mr.  MARQUAM.— All  right. 

Q.  ^Tiat  is  the  next  thing  that  was  done  or  said, 
George  ? 

A.  The  next  thing  after  the  light  was  turned  out, 
he  came  in,  and  they  talked  about  the  picture  show. 

Q.  Was  that  the  first  subject  that  they  conversed 
upon? 

A.  After  the  light  was  turned  out.     Yes,  sir. 

Q.  You  mean  by  that  the  light  in  the  front  room? 

A.  Yes. 
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Q.  The  light  in  the  front  room  was  still  burning. 

A.  Was  still  burning.     Yes,  sir. 

Q.  Rose  was  still  lying  upon  the  bed? 

A.  Yes,  sir. 

Q.  Where  was  Wooldridge? 

A.  He  w^as  right  close  to  him. 

Q.  How  was  he  facing ;  facing  towards  you  % 

A.  No,  sir. 

Q.  Facing  from  you  ? 

A.  Standing  kind  of  sideways  from  me,  facing 
Rose. 

Q.  Was  he  standing  up  or  sitting  down? 

A.  Part  of  the  time,  when  he  first  came  in,  he  was 
standing,  and  then  I  think  he  took  a  chair  and  sat 
down. 

Q.  When  he  first  went  in  there  and  when  he  was 
standing,  was  his  back  to  you  ? 

A.  Partly  so.     Yes.     [287] 

Q.  It  would  naturally  be  so  unless  he  turned 
around  after  he  walked  in  there,  would  it  not? 

A.  Yes.  He  moved  around  when  he  was  in  the 
room  there  considerably,  moved  back  and  forth. 

Q.  Then  he  sat  down,  and  after  he  sat  down  how 
was  he  facing  in  regard  to  you? 

A.  He  was  sitting  kind  of  side  view,  close  to  the 
bed. 

Q.  He  was  between  the  bed  and  you  ? 

A.  Yes.     Off  to  one  side  a  little. 

Q.  Well,  now,  just  what  did  he  say  and  what  did 
Rose  say  about  the  picture  show?  I  don't  want  the 
substance  of  what  they  said,  but  what  you  heard 
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there,  neither  do  I  want  your  conclusion. 

A.  I  heard  him  ask  him  whether  he  had  went  to 
the  picture  show  lately,  and  Rose  said  he  was  there 
Friday  night.  I  heard  him  say  that,  then  they  went 
on  with  a  general  conversation  for  awhile  in  regard 
to  picture  shows. 

Q.  What  w^as  the  general  conversation  ? 

A.  They  spoke  of  the  picture  shows,  what  plays 
were  on,  and  so  on. 

Q.  What  plays  did  he  say  were  on? 

A.  I  don't  remember. 

Q.  That  was  what  you  were  there  for,  to  hear  what 
was  said.  You  don't  remember.  Can't  you  tell  this 
jury  anything  about  what  was  said  in  regard  to  the 
picture  show?        A.  I  have  just  told  them. 

Q.  You  said — we  understand  that.  Did  he  sav 
anything  more  about  picture  show^s  ? 

A.  He  may  have  done  so.     Yes.     [288] 

Q.  That  is  not  the  question  whether  he  may  have 
done  so.  I  have  asked  you  w^hat  he  done,  not  what 
he  may  have  done. 

A.  He  talked  about  going  to  the  picture  show. 

Q.  You  are  now  stating  the  result  and  your  esti- 
mate of  what  he  said.  I  want  you  to  repeat  the  con- 
versation, what  Wooldridge  said  and  what  Rose  said. 
Use  their  own  language. 

A.  I  can't  repeat  their  exact  conversation. 

Q.  You  can't  do  it?        A.  No. 

Q.  And  you  can't  do  any  better  than  what  you  have 
already  done  in  indicating  to  the  jury  what  you  have 
heard  there  in  regard  to  the  picture  shows. 
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A.  Just  what  I  have  told  them  about  the  picture 
shows  and  about  him — (interrupted). 

Q.  What  was  the  next  subject  after  the  picture 
show  was  discussed  ? 

A.  After  they  were  through  talking  about  the  pic- 
ture show,  they  started  in — I  could  just  hear  a  little. 
They  started  in  talking  about  a  key  or  keys. 

Q.  What  was  said  about  the  keys  ? 

A.  I  couldn't  tell  you,  because  some  of  that  I 
didn't  hear.  They  spoke  of  keys  and  I  heard  Rose 
say  that  that  was  a  key — with  reference  to  some 
key.  I  didn't  see  the  key,  or  anything  about  it — t!iat 
that  was  a  key  to  the  front  door. 

Q.  Did  you  hear  that  f        A.  Yes,  sir. 

Q.  Didn't  you  tell  Marshal  Miller,  when  you  first 
reported  to  him  as  to  w^hat  you  had  heard  there,  that 
you  didn't  hear — that  you  heard  the  word  ^'key,"  and 
that  was  all  you  did  [289]  hear.  Didn't  you  tell 
Miller  that?        A.  No. 

Q.  Are  you  willing  to  say  now  to  this  jury  that  you 
didn't  tell  Mr.  Miller  that? 

A.  1  told  him  about  the  key.     Yes. 

Q.  Answer  the  question.  Eead  the  question.  An- 
swer it  the  way  I  have  asked  it.  Answer  the  question 
I  have  asked. 

(Question  read  as  follows:  *^ Didn't  you  tell  Mar- 
shal Miller,  when  you  first  reported  to  him  as  to  what 
you  had  heard  there,  that  you  didn't  hear — that  you 
heard  the  word  'key,'  and  that  was  all  you  did  hear. 
Didn't  you  tell  Miller  that?" 
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Defendant  objects  as  already  answered.  Over- 
ruled.) 

A.  I  told  Mm  about  the  key.  Yes.  About  hear- 
ing a  conversation  about  the  key.  I  heard  the  keys 
mentioned 

Q.  Isn't  that  the  substance  of  what  you  told 
Miller;  that  you  just  heard  ^^keys"  mentioned,  and 
that  was  all  you  did  hear.     Didn't  you  tell  him  that? 

A.  I  don't  remember.  I  know  that  I  spoke  to  him 
about  the  key  and  told  him  that  I  heard  a  conversa- 
tion something  with  reference  to  a  key. 

Q.  Isn  't  that  the  substance  of  what  you  told  Miller ; 
that  you  just  heard  the  word  ^'key"  mentioned,  and 
you  didn't  hear  what  they  said  or  know  what  they 
were  talking  about.     Isn't  that  true? 

A.  I  knew  they  were  talking  about  the  key.  I 
didn't  know^  w^hat  key  it  was,  except — (interrupted). 

Q.  What  are  the  facts  you  started  to  say  awhile 
ago,  repeat  a  sentence  you  were  supposed  to  have 
heard  there. 

A.  I  simply  said  that  I  heard  them  talking  about 
a  key,  mention  something  about  a  key.     [290] 

Q.  Didn't  you  say  a  moment  ago  that  you  heard 
him  say — after  you  said  that  you  couldn't  see  the 
key — that  you  heard  him  say  that  was  the  key  to  the 
front  door  ? 

A.  I  heard  Rose  say  ^'That  is  the  key  to  the  front 
door." 

Q.  Did  you  tell  Miller,  when  you  reported  the  re- 
sult of  your  hearing,  that  you  heard  that  ? 
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A.  I  don't  know  whether  I  did  or  not.  I  suppose 
I  did. 

Q.  Don't  you  know  as  a  matter  of  fact,  that  when 
you  reported  to  Mr.  Miller  you  told  him  you  had 
heard  something  ahout  a  key,  something  about  a  key 
mentioned,  but  you  didn't  hear  what  the  conversation 
was,  or  any  of  it  ?  Answer  that  yes  or  no ;  what  you 
told  Miller  when  you  first  reported  to  him? 

A.  Eepeat  the  question. 

Q.   (Last  question  read  to  w^itness.) 

A.  Yes.     I  told  him  about  the  key. 

Q.  That  is  not  an  answer  to  my  question,  Mr. 
Miller  (evidently  means  ''Berg").  I  want  you  to 
answer  this  question  directly :  Whether  you  said  any- 
thing more  to  Miller,  as  having  heard  it  up  in  Rose's 
repair  shop,  when  you  were  listening,  than  that  you 
heard  "keys"  mentioned,  and  that  was  all  that  you 
did  hear.     Didn't  you  tell  Miller  that? 

A.  I  mav  have  done  so. 

Q.  And  if  you  told  him  so  at  that  time  that  was  the 
truth  of  the  matter,  wasn't  it? 

A.  It  probably  was. 

Q.  And  when  you  got  Mr.  Rose  down  there  you 
told  him  he  was  lying  and  insisted  that  he  had  been 
talking  about  some  key  there,  and  he  told  you  that 
he  didn't  remember  a  thing  about  [291]  it,  but 
you  insisted  upon  it,  and  he  said  that  if  he  had  said 
anything  it  must  have  been  about  some  key  hanging 
up  there? 

A.  No.     It  is  not.     I  never  told  Rose  he  was  lying. 
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All  I  told  Rose  was  to  tell  the  truth  in  reference  to 

the  key. 

Q.  Not  once? 

A.  No.  Not  once.  I  told  him  to  tell  the  truth  in 
reference  to  the  key.     That  is  what  I  told  him. 

Q.  That  is  all  your  answer  to  that.  What  did  you 
hear  next  ? 

A.  I  heard  them  talking  about  Laura  Herrington. 

Q.  What  was  the  first  thing  that  they  said  about 
Laura  Herrington? 

A.  I  don't  remember  the  exact  conversation. 

Q.  Why,  you  were  there  listening.         A.  I  know. 

Q.  You  are  supposed  to  remember. 

A.  I  just  told  you  why  awhile  ago,  that  it  was  in 
a  low  tone  and  I  couldn't  hear  all  that  was  said. 

Q.  You  couldn't  hear  all  that  was  said?        A.  No. 

Q.  Well,  just  repeat  the  words  that  you  did  hear. 
Don't  give  your  estimate  of  it.  What  I  mean  is  just 
tell  this  jury  the  words  that  you  heard  spoken  there. 

A.  I  can't  repeat  the  exact  words,  but  I  can  give 
you  the  substance  of  it. 

Q.  Can  you  repeat  any  of  the  exact  words  they 
used  ?        A.  I  can  give  you  the  substance  of  it. 

Q.  I  don't  want  the  substance  of  it.  I  want  you 
to  tell  this  jury  exactly  what  you  heard.     [292] 

A.  I  can't  do  that. 

Q.  You  can't  do  it? 

A.  No.     I  don't  remember  the  exact  words. 

Q.  How  long  were  they  there  talking? 

A.  Probably  fifteen  or  twenty  minutes. 

Q.  And  you  can't  tell  this  jury  one  word  that  you 
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heard  them  speak?  All  you  pretended  to  do  is  to 
give  your  idea  of  what  the  result  of  their  conversa- 
tion was.     Is  that  it  ? 

A.  No.  I  have  told  them  a  good  deal  of  what  I 
have  heard. 

Q.  I  am  talking  about — just  tell  one  thing.  Just 
tell  this  jury  one  thing  that  you  heard  with  ref- 
erence to  this  Herrington  girl,  and  who  said  it,  and 
when  it  was  said ;  and  in  asking  that  question  I  want 
to  say  again  that  I  want  the  language  that  was  used. 

A.  I  told  you  that  I  couldn't  repeat  the  exact  lan- 
guage. 

Q.  Did  you  hear  Mr.  Wooldridge  tell  Rose  any- 
thing about  what  had  happened  down  in  Mr.  Her- 
rington's  house?        A.  No,  sir. 

Q.  You  didn't  hear  anything  about  that? 

A.  No,  sir. 

Q.  Are  you  willing  to  tell  this  jury  that  that  sub- 
ject was  not  talked  about?        A.  I  didn't  hear  it. 

Q.  I  understand,  Mr.  Berg,  you  say  that  you  didn't 
hear  it,  but  of  course  the  situation  in  which  you  were 
in  can  only  be  conveyed  to  the  jury  by  your  state- 
ments. What  I  want  to  know;  are  you  willing  to 
say  that  that  subject  was  not  discussed  or  was  not 
talked  about,  or  are  you  simply  pretending  to  say 
that  you  didn't  hear  it.     [293] 

A.  No.  I  am  not  going  to  say  that  it  was  not  dis- 
cussed. 

Q.  It  might  have  been  and  you  couldn't  tell? 

A.  I  am  not  going  to  say  that  it  was  not  discussed. 
I  told  you  there  was  a  good  deal  of  that  conversa- 
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tion  that  I  didn't  hear  because  it  was  in  a  low  tone. 

Q.  Was  there  anything  said  by  Mr.  Rose  or  by 
Wooldridge  about  the  Herrington  girl  or  these  other 
girls  chasing  from  cabin  to  cabin  around  town  here 
soliciting  money?  Did  you  hear  anything  about 
that?        A.  No. 

Q.  Are  you  prepared  to  say  that  no  conversation 
of  that  kind  took  place  there? 

A.  I  think  so.     I  didn't  hear  it. 

Q.  You  didn't  hear  it?        A.  No,  sir. 

Q.  It  might  have  been  that  part  of  this  conversa- 
tion that  you  didn't  hear  might  have  been  about  that? 

A.  I  don't  hardly  think  so. 

Q.  I  don't  want  any  think.  Just  state  positively. 
If  you  can't  tell  say  you  don't  know. 

A.  No,  I  don't  know. 

Q.  You  didn't  hear  anything  about  that  ? 

A.  No.  I  can  state  that  they  went  out  into  the 
other  room,  in  the  front  part,  away  from  where  I 
could  see  them  and  had  a  conversation  that  I  didn't 
hear.  I  could  hear  them  talking,  but  I  couldn't  tell 
what  they  said. 

Q.  What  was  the  thing  that  was  last  said  between 
Mr.  Rose  and  Mr.  Wooldridge  before  they  left  the 
back  room  and  went  out  into  the  front  part  of  the 
room?     [294] 

A.  You  mean  before  they  left  the  back  room? 

Q.  Yes.     What  was  the  last  thing  that  was  said  ? 

A.  I  don't  remember  the  last  thing. 

Q.  Is  that  what  you  want  to  be  understood,  that 
you  don't  remember,  or  you  didn't  hear? 
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A.  I  don't  remember  the  last  thing  that  was  said, 
or  I  might  not  have  heard  it — the  last  thing. 

Q.  How  far  into  the  front  part  of  the  room  did 
they  proceed  when  they  went  out  there  ? 

A.  I  couldn't  say.  I  couldn't  see  the  front  part 
of  the  shop. 

Q.  Could  you  tell  by  the  sounds  that  you  did  hear  ? 

Q.  Yes.     I  did  have  an  idea,  you  know. 

Q.  As  I  understand  you,  you  didn't  hear  any  of 
the  conversation  that  occurred  between  them  after 
they  went  out  into  the  front  room? 

A.  No.     I  did  not. 

Q.  How  far  could  they  have  been  away  from  you 
at  that  time  ? 

A.  They  could  have  been  twenty  or  thirty  feet 
probably  away  from  me. 

Q.  Twenty  or  thirty  feet  ? 

A.  Yes,  sir.     It  is  quite  a  long  room. 

Q.  How  long  did  they  remain  out  there  ? 

A.  They  didn't  stay  there  very  long,  five  or  ten 
minutes. 

Q.  Then  did  they  come  back  again  ?        A.  Yes,  sir. 

Q.  Was  that  all  before  Laura  Herrington  came  in? 

A.  No.  I  think  that  was  after  she  came  in.  I  am 
not  sure. 

Q.  When  Laura  came  in  where  was  Rose  and  where 
was  Wooldridge  f 

A.  Rose  was  still  laying  on  the  bed.     [295] 

Q.  And  Wooldridge  was  where  ? 
He  was  right  there  in  fron  of  the  bed,  .close  to 
it  somewhere. 
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Q.  Sitting  down  or  standing  up? 

A.  He  may  have  been  sitting  down  or  he  may  have 
been  standing  up.     I  don't  remember  exactly. 

(The  Court  takes  a  recess  until  4 :05  P.  M.  and  the 
jury  withdraw  in  charge  of  the  bailiffs  after  being 
admonished  as  usual,  and  subsequently  come  into 
court,  and  the  defendant  and  the  attorneys  being 
present,  the  trial  is  resumed.) 

Q.  Could  you  then  see  her  as  she  came  through  the 
store,  that  is,  the  front  part? 

A.  I  didn't  see  her  in  the  front  part.  I  saw  her 
when  she  passed  in  front  of  me  and  went  to  the  back 
end  of  that  room. 

Q.  Do  I  understand  you  that  at  that  time  the  light 
in  the  front  part  of  the  building  was  out? 

A.  Yes,  sir. 

Q.  Did  you  see,  at  the  time  that  the  door  opened 
and  somebody,  you  not  knowing  who  it  was  I  presimie 
but  finding  out  afterwards  that  it  was  Laura  Her- 
rington,  when  the  door  opened,  did  you  see  Mr.  Wool- 
dridge  get  up  and  look  out  around  the  partition  to 
see  who  it  was  ? 

A.    I  don't  remember  whether  I  did  or  not. 

Q.  He  might  have  done  that ;  looked  out  to  see  who 
was  coming  through  the  outer  part  of  the  store  ? 

A.  He  may  have  done  so. 

Q.  Did  you  hear  Rose  say  anything  at  that  time  ? 

A.  Yes,  I  did. 

Q.  What  did  you  hear  Rose  say? 

A.  I  heard  him  speak  to  the  girl.     [296] 

Q.  What  did  he  say  to  the  girl  ? 
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A.  He  said,  ^^ Hello,  Laura,"  or  something  like 
that,  when  she  came  in. 

Q.  Did  he  say,  '^Why,  it  is  Lanra,''  when  she  came 
around  this  partition  so  he  could  see  her  ? 

A.  He  called  her  by  name.  He  said,  ^' Hello, 
Laura,"  or  something  like  that. 

Q.  Might  it  have  been  the  expression,  '^Why,  it  is 
Laura"?        A.  It  might  have  been  so. 

Q.  He  might  have  said  that  ?        A.  Yes,  sir. 

Q.  After  she  got  within  sight  of  you,  Mr.  Berg, 
so  you  could  see  her,  what  was  the  first  thing  that 
she  did? 

A.  She  passed  right  in  front  of  me,  between  me 
and  Rose,  and  went  to  the  back  end  of  this  room,  and 
I  couldn  't  see  her.  She  stood  there  or  sat  down.  I 
couldn't  see  when  she  went  clean  to  the  back  end  of 
the  room. 

Q.  What  did  Rose  do  then  and  there? 

A.  Why,  I  think  he  sat  up  on  the  bed  and  he  said 
something  in  regard  to  Laura. 

Q.  What  did  he  say? 

A.  He  said  that,  ^^  Laura  can  come  and  see  me  any 
time  she  wants  to." 

Q.  Who  was  he  talking  to  ? 

A.  Talking  to  Wooldridge  at  the  time. 

Q.  What  had  Wooldridge  just  said  that  brought 
up  that  statement? 

A.  I  can't  recall  just  what  he  did  say. 

Q.  Did  you  hear  what  he  said.     [297] 

A.  1  heard  him  say  something. 

Q.  Were  you  able  to  hear  what  was  said  and  have 
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since  forgotten  what  it  was  ? 

A.  I  know  I  was  able  to  hear,  but  I  don't  remem- 
ber now,  because  they  were  talking  in  loud  tones  at 
that  time,  talking  as  we  are  talking  now  when  she 
came  in. 

Q.  But  you  don't  remember  a  thing  about  the 
statement  that  Wooldridge  had  just  made  to  him 
before  that,  before  that  remark  that  Mr.  Rose  made 
** Laura  can  come  to  see  me  whenever  she  wants  to." 
Is  that  it  %        A.  Something  like  that. 

Q.  What  was  the  next  thing  that  was  said  or  done  ? 

A.  I  don't  just  remember  what  the  next  thing 
was,  but  they  talked  on  there  for  a  while. 

Q.  Who  did? 

A.  The  three  of  them.  They  were  talking  back 
and  forth. 

Q.  What  did  Laura  say? 

A.  I  don't  remember  what  she  said  now. 

Q.  Do  you  mean  that  you  didn't  hear  what  she 
said,  or  don't  remember  what  she  said? 

A.  Oh  yes,  I  heard  at  that  time  because  they  were 
talking  as  we  are  talking  now.  but  I  don't  remember 
the  exact  conversation. 

Q.  If  you  don't  remember  the  exact  language,  can 
you  tell  what  the  subject  was  that  she  was  talking 
about?        A.  I  can't  recall  now. 

Q.  You  can  recall  nothing  that  either  Laura  or 
Wooldridge  or  Rose  said  after  Rose  made  the  re- 
mark, **  Laura  can  come  to  see  me  whenever  she 
wants  to."     [298] 
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A.  Not  at  that  time  I  don't  remember  just  what 
was  said. 

Q.  How  long  did  they  stay  there  and  talk?  The 
conversation,  or  the  substance  of  which,  or  the  lan- 
guage of  which  you  are  not  able  to  remember,  how 
long  did  that  continue  *? 

A.  It  was  only  a  very  short  time. 

Q.  About  how^  long  ? 

A.  A  few  minutes,  probably  five  minutes. 

Q.  And  you  can't  tell  this  jury  during  that  period 
of  five  minutes  anything  that  was  said  ? 

A.  In  reference  to  this  remark  that  she  could  come 
and  see  him  any  time  she  wanted  to,  and  they  were 
joshing  back  and  forth,  and  then  Rose  and  Wool- 
dridge went  into  the  front  part  and  I  couldn't  hear 
what  they  were  saying. 

Q.  I  w^ant  to  make  it  clear.  Before  they  went  out, 
during  that  period  of  five  minutes,  I  want  to  know 
if  there  is  anything  that  you  can  tell  that  you  heard 
during  that  five  minutes'? 

A.  It  may  not  have  been  five  minutes,  a  few  min- 
utes. 

Q.  It  don't  matter  how  long  it  was.  The  question 
is  what  you  heard. 

A.  I  don't  remember  just  the  conversation. 

Q.  You  say  they  were  talking  loud. 

A.  Yes,  they  were.  I  don't  remember  the  exact 
w^ords. 

Q.  What? 

A.  I  don't  remember  Just  what  was  said. 

Q.  You  were  there  for  that  purpose. 
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A.  How? 

Q.  Wasn't  your  instructions — (interrupted). 

A.  Yes.     [299] 

Q.  — from  Mr.  Miller  to  hear  and  remember  so 
you  could  repeat  everything  that  was  said. 

A.  That  would  almost  be  impossible  to  repeat 
everything  that  was  said,  because  I  couldn't  hear  it 
all. 

Q.  Wasn't  that  your  instructions? 

A.  My  instructions  w^ere  to  get  what  I  could. 

Q.  On  any  particular  subject  ? 

A.  Whatever  they  talked  about. 

Q.  They  were  talking  in  a  louder  tone  of  voice 
then  after  Laura  came  in  than  they  had  been  previ- 
ously, were  they,  George  ?        A.  Yes,  sir. 

Q.  I  understood  you  to  sa}^  that  previous  to  that 
time  they  w^ere  talking  low,  in  a  low  voice. 

A.  Yes. 

Q.  Now  wall  you  give  this  jury  the  language  which 
was  employed  by  Mr.  Rose  or  Mr.  Wooldridge  with 
regard  to  this  conclusion  that  you  came  to  with  re- 
gard to  Wooldridge  wanting  to  have  connection  or 
sexual  intercourse  with  this  girl.  Just  tell  this  jury 
exactly  what  was  said. 

A.  I  can't  tell  you  just  the  exact  language.  I 
don't  remember  because  I  didn't  hear  it  all. 

Q.  You  didn't  hear  it  all?        A.  Not  all.     No. 

Q.  That  was  just  a  conclusion  that  you  reached? 

A.  It  was  not  a  conclusion.     I  heard  some  of  it. 

Q.  Just  tell  this  jury  just  what  }'ou  heard,  in  the 
language  that  you  heard  it. 
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Mr.  ROTH. — He  has  already  said  he  couldn't  give 
it  in  the  language  [300]  in  which  he  heard  it,  and 
we  object  to  the  question. 

The  COURT. — Q.  Is  there  any  part  of  it  you  can 
give  to  the  jury  in  the  exact  language  that  you 
heard  ? 

A.  Nof^  only  in  substance.  I  know  that  her  name 
was  mentioned. 

Mr.  MARQUAM.— Q.  That  is  as  far  as  you  can 
gol 

A.  And  the  substance  of  it  was — (interrupted). 

Q.  I  don't  care  w^hat  the  substance  of  it  was,  or 
what  conclusion  you  came  to ;  I  want  you  to  answer 
what  my  questions  are  directed  to  in  regard  to  that ; 
the  language  you  heard,  and  if  you  can't  repeat  any 
of  it,  then  you  can't. 

Mr.  ROTH. — He  has  already  said  that  he  couldn't 
state  it  in  the  exact  language. 

Mr.  MARQUAM. — I  just  want  to  be  sure  about 
that. 

Q.  Well,  after  they  had  been  out  in  the  front  room 
— as  I  understand  you,  they  went  out  into  the  front 
room  while  Laura  was  in  the  back  room. 

A.  Yes,  sir. 

Q.  The  light  was  still  burning? 

A.  In  the  back  room.     Yes. 

Q.  In  the  back  room? 

A.  But  not  in  the  front  room. 

Q.  Do  I  understand  you  that  while  they  were  out 
in  the  front  room  they  were  whispering  or  talking? 

A.  They  were  talking  and  whispering  so  I  couldn't 
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hear  what  was  said. 

Q.  Do  you  know  whether  they  were  talking  or 
whispering,  or  do  you  mean  to  say  to  this  jury  that 
you  didn't  hear  what  was  said"?     [301] 

A.  No,  I  didn't  hear  w^hat  was  said. 

Q.  By  reason  of  the  distance  ? 

A.  I  don't  know  whether  they  were  whispering  or 
talking.  If  they  had  been  talking  real  loud  I  would 
have  heard  it,  probably. 

Q.  If  they  were  talking  extra  loud  ? 

A.  I  think  if  they  were  talking  as  we  are  talking 
now,  I  would  have  heard  it  because  the  distance 
wasn't  great  and  the  partition  was  just  an  ordinar}^ 
thin  board  partition  with  cracks  in  it. 

Q.  Well,  I  understood  you  to  say  that  they  might 
have  been  thirty  or  forty  feet,  or  twenty  or  thirty 
feet  away — 

A.  Twenty  or  thirty  feet,  something  like  that. 

Q.  — up  towards  the  front  of  the  store. 

A.  Up  towards  the  front  of  the  store. 

Q.  I  want  you  to  give  this  jury  the  substance  of 
your  testimony  as  to  whether  or  not  you  can  state 
whether  they  were  w^hispering  or  talking  when  that 
happened.        A.  No,  I  can't  tell  that. 

Q.  They  might  have  been  talking  in  an  ordinary 
tone'? 

A.  They  might  have  been  talking  in  an  ordinary 
tone,  but  I  didn't  get  what  was  said  when  they  were 
up  there. 

Q.  About  how  long  in  minutes  was  that'? 

A.  It  was  very  short,  probably  a  couple  of  miu- 
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utes,   two   or  three   minutes.     I   couldn't  tell   how 

many. 

Q.  Did  you  hear  Laura  at  any  time  she  was  in 
there,  or  when  she  came  in,  or  after  she  came  in,  say 
anything  to  Wooldridge  to  the  effect  that  somebody 
was  following  her?        A.  No,  sir.     I  did  not. 

Q.  Might  that  statement  have  been  made  by  her  in 
that  room  [302]  without  your  being  able  to  hear 
if^ 

A.  I  don 't  think  so,  because  she  was  right  close  to 
me  all  the  time. 

Q.  Right  close  to  you? 

A.  And  if  she  had  made  that  statement,  she  would 
have  made  it  loud  and  I  w^ould  have  heard  it. 

Q.  How  do  you  know  she  would  have  made  it  loud  ? 

A.  The  w^av  she  talked  w^hen  she  came  in. 

ft/ 

Q.  What  was  the  first  thing  that  she  said  w^hen  she 
came  in  ?  I  asked  you  a  while  ago  and  you  were  not 
able  to  say. 

A.  They  greeted  her  with  ^* Hello''  and  she  said 
^^  Hello." 

Q.  You  didn  't  tell  that  before. 

A.  They  said  ^^ Hello,  Laura,"  or  something  like 
that,  and  she  said  ^^ Hello." 

Q.  What  else  ?  Was  there  anything  else  that  she 
said?         A.  How? 

Q.  What  else  did  she  say  that  you  heard? 

A.  I  don 't  remember  now. 

Q.  When  she  first  came  in  and  came  alongside  of 
Rose  past  this  partition,  were  not  she  and  Wool- 
dridge pretty  close  together  there  when  he  got  up  to 
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look  around  that  partition  *? 

A.  I  don't  remember  whether  they  were  or  not. 
She  passed  him,  evidently  passed  him  to  get  by. 

Q.  Now  might  she  have  said  at  that  time  as  she 
passed  him  and  was  close  to  him  that  she  was  being 
followed,  or  words  to  that  effect,  and  you  might  not 
be  able  to  have  heard  it  ? 

A.  I  think  I  would  have  heard  it  if  it  was  the  first 
thing  she  said. 

Q.  I  don't  mean  exactly  the  very  first  thing,  but 
along  about     [303]     that  time. 

A.  I  don't  think  she  said  it,  because  if  she  did  I 
would  have  heard  it. 

Q.  You  don't  know  whether  she  said  it  or  not. 

A.  No.     I  couldn't  say  positively. 

Q.  After  they  got  through  talking  out  in  the  front 
room,  just  tell  us  the  next  thing  that  was  done. 

A.  Well,  I  think  they  came  back,  or  one  of  them 
came  back,  and  then  they  went  out,  went  out  of  the 
building  and  left  her  there. 

Q.  Well  now,  you  say  you  think  either  one  or  both 
of  them  came  into  the  back  room.         A.  Yes, 

Q.  Did  you  hear  them  say  anything  then  ? 

A.  I  couldn't  hear  what  was  said.  There  was 
something  said  but  I  couldn't  tell  what  it  was. 

Q.  Did  they  do  anything  while  they  were  in  there  ? 

A.  Just  talked  and — (interrupted). 

Q.  What  did  they  say? 

A.  I  couldn't  make  out  what  they  said. 

Q.  You  couldn't  hear  it? 

A.  No.     I  couldn't  hear  it  to  tell  just  what  they 
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were  talking  about.     There  was  something  said,  I 

know  that,  but  I  don't  know  what  it  was. 

Q.  Did  they  say  anything  to  Laura  1        A.  Yes. 

Q.  What  did  they  say  to  Laura  ^. 

A.  I  just  told  you  I  don't  know  what  they  said. 
I  couldn't  hear. 

Q.  You  couldn't  tell  what  was  said  by  them,  either 
to  Laura,  [304]  or  what  Laura  said  to  them,  or 
what  they  said  to  each  other  ? 

A.  After  they  came  back,  no. 

Q.  The  light  was  still  burning  then.  You  could 
still  see  them?        A.  I  could  see  Laura. 

Q.  Had  she  moved  from  the  back  part  of  this  room 
forward  so  you  could  see  her? 

A.  Yes.     She  stepped  around. 

Q.  Was  anything  done,  besides  what  might  have 
been  said,  that  was  out  of  the  ordinary  ?        A.  Yes. 

Q.  What  did  they  do  ? 

A.  They  turned  around  and  went  out,  and  she 
turned  out  the  light. 

Q.  Did  you  hear  them  tell  her  to  turn  out  the 
light?         A.  No. 

Q.  Did  you  hear  either  one  of  them.  Rose  or  Wool- 
dridge, tell  Laura  to  turn  out  the  light  ? 

A.  I  don 't  remember  of  hearing  it. 

Q.  Did  she  turn  out  the  light  after  they  had  gone 
out  of  the  back  room,  just  after  they  went  out  of  the 
back  room? 

A.  No.  I  think  she  turned  it  out  just  as  they  were 
leaving. 
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Q.  Then  the  whole  building  was  in  darkness,  was 
it? 

A.  The  whole  building  was  in  darkness.     Yes,  sir. 

Q.  You  don't  know,  as  far  as  your  sense  of  sight 
was  concerned,  what  did  happen,  whether  they  went 
out  or  what  happened  ? 

A.  I  could  hear  them  walking  out,  and  I  could 
hear  them  in  there  after  the  light  went  out,  and  I 
could  hear  them  close  the  door. 

Q.  I  asked  you  before  where  this  light  in  the  back 
room  was     [305]     situated.         A.  Yes. 

Q.  Where  was  it? 

A.  I  can't  tell  you  the  exact  location  in  the  room. 
It  was  in  the  room  there. 

Q.  Were  you  able  to  see  her  actually  turn  it  out, 
or  did  you  just  see  the  light  go  out? 

A.  I  just  saw  the  light  go  out.  I  know  she  was 
the  only  one  there,  because  they  had  already  gone. 

Q.  Wasn't  that  light  right  over  the  bed  in  full  view 
of  you  ? 

A.  I  think  it  was  off  a  little  to  one  side. 

Q.  When  Mr.  Rose  was  lying  down  on  his  bunk  or 
bed,  or  whatever  it  was  there,  wasn't  the  light  right 
up  over  his  bed  so  he  could  see  to  read  by  it  ? 

A.  I  am  not  positive  whether  it  was  or  not.  It 
may  have  been  off  to  one  side. 

Q.  You  didn't  actually  see  her  walk  up  and  turn 
it  out,  but  you  just  saw  it  go  out. 

A.  I  saw  it  go  out. 

Q.  And  you  assumed  she  turned  it  out  f 

A.  She  was  the  only  one  there  at  the  time. 
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Q.  So  far  as  your  knowledge  was  concerned,  there 
might  have  been  a  switch  for  that  light  somewhere 
else  ? 

A.  There  might  have  been  a  switch,  but  I  know  the 
light  was  turned  out. 

Q.  They  went  outside  of  the  door,  did  they  f 

A.  Yes,  sir. 

Q.  How  long  were  they  gone  ? 

A.  I  couldn't  tell  exactly.  Not  very  long,  a  few 
minutes.     [306] 

Q.  Did  they  both  go  out  of  the  door  ? 

A.  I  couldn't  sav  whether  thev  did  or  not.  I 
heard  them  walking ;  I  heard  the  door  open  and  close, 
and  I  naturally  supposed  they  did. 

Q.  That  is  just  a  conclusion  that  you  came  to,  from 
that  circumstance,  that  they  both  went  outside  ? 

A.  Yes. 

Q.  Is  this  hall  there  that  you  w^ere  in,  connected 
with  Lacey  Street  ?        A.  Yes,  sir. 

Q.  You  could  walk,  could  you,  from  where  you 
w^ere  in  this  hall  right  out  to  Lacey  Street  ? 

A.  No,  no. 

Q.  What  was  to  prevent  you  ? 

A.  There  was  some  boxes  and  rubbish  and  stuff  in 
that  hallway. 

Q.  You  couldn't  get  through? 

A.  I  didn't  try  to  get  through. 

Q.  When  you  went  out  you  went  the  way  you 
came,  through  McDermott's  store?        A.  Yes. 

Q.  Now  at  what  point  in  this  proceeding  did  you 
quit  this  post  that  you  had,  where  you  had  this  hole 
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in  the  wall,  and  go  out  ? 

A.  When  Mr.  Miller  came  in  and  called  me. 

Q.  How  long  was  it  after  you  heard  this  front  door 
close  ? 

A.  Oh,  probably  ten  or  fifteen  minutes,  I  don't  re- 
member. 

Q.  Was  it  that  long? 

A.  I  think  so.     About  ten  minutes. 

Q.  When  you  came  out  and  around,  where  was 
Rose  and  Wooldridge  ?     [307] 

A.  I  didn't  go  out  around. 

Q.  Where  did  you  go  % 

A.  I  came  out  and  came  down  to  the  office. 

Q.  When  you  got  down  to  the  office  then  they  were 
there?        A.  Yes,  sir. 

Q.  Now  have  you  told,  either  in  your  direct  exami- 
nation or  in  your  cross-examination,  Mr.  Berg, 
everything  in  the  way  of  conversation,  and  repeated 
ever3rthing  in  the  way  of  conversation  that  you  heard 
there  that  you  can  remember  ? 

A.  Practically  so.     Yes. 

Q.  Is  there  any  special  thing  or  any  particular 
thing  that  you  haven't  testified  about  that  you  did 
actually  hear  and  can  tell  and  giv(7  the  language  that 
was  used?        A.  I  don't  remember  at  this  time. 

Q.  When  you  got  down  to  the  office  you  found 
there — 

A.  I  found  Mr.  Rose  and  AVooldridge  and  Laura 
Herrington  there. 

Q.  At  the  marshal 's  office  ?        A.  Yes,  sir. 

Q.  In  what  room  of  the  marshal's  office? 
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A.  In  the  private  room. 

Q.  In  the  private  room,  and  who  was  there? 

A.  Miller  and  McMullen  and  Hall,  myself  and 
John  Wood. 

Q.  Besides  these  three  persons?        A.  Yes,  sir. 

Q.  That  was  five  deputies,  was  it?        A.  Yes,  sir. 

Q.  Who  did  you  or  any  of  the  deputies  talk  with 
first? 

The  COURT.— When  and  where? 

Mr.  MARQUAM.— In  this  private  office. 

A.  Why,  I  talked  with  Mr.  Miller  first,  or  he 
rather  talked  to  [308]  me.  He  told  me  to  stay  at 
the  door. 

Q.  Of  course,  I  don't  care  anything  about  that 
particularly.  What  I  want  to  know,  who,  of  the 
three  persons  that  were  there  besides  the  deputies, 
Wooldridge,  Laura  Herrington  or  Rose,  did  you  or 
any  of  the  persons  that  were  wdth  you  talk  with  first  ? 

A.  Why,  I  couldn't  say  exactly,  but  I  think  that 
Mr.  Miller  talked  to  Laura  Herrington  first. 

Q.  In  your  presence  ? 

A.  I  think  so.     I  wouldn't  be  positive  about  that. 

Q.  What  was  said? 

A.  I  can't  tell  exactly  now  just  what  was  said. 

Q.  Do  you  know  what  subject  then,  without  giving 
your  conclusions,  what  subject  they  were  talking 
about  ? 

A.  Yes.  Thev  talked  in  reference  to  what  took 
place. 

Q.  Where? 

The   COURT.— Do   I   understand  you   that   you 
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make  Mr.  Berg  your  own  witness  now  ?  I  do  not  re- 
member any  direct  examination  on  the  question  of 
his  talking  with  Laura  Herrington  or  with  Mr. 
Wooldridge  in  the  marshal 's  office.  There  was  some 
direct  examination  about  talk  with  Mr.  Rose. 

Mr.  MARQUAM. — That  was  all  at  the  same  time, 
as  I  understand  it. 

Mr.  ROTH. — No.  That  was  at  a  subsequent  con- 
versation when  Mr.  Rose  went  down  there  alone. 

Mr.  MARQUAM.— Q.  These  questions  that  Mr. 
Roth  asked  you  upon  direct  examination  a  while  ago 
with  regard  to  what  Mr.  Rose  had  said  and  done; 
were  all  those  questions  and  all  your  answers  di- 
rected to  a  subsequent  meeting  with  Mr.  Rose? 

A.  They  were  the  answers  to  the  second  time  when 
he  was  there.     [309] 

Q.  Entirely  so?  Were  not  any  of  the  answers 
that  you  gave — 

A.  No.  Because  I  just  stood  in  the  door  there 
and  Mr.  Miller  went  away  and  brought  Mr.  Roth. 
I  didn't  ask  no  questions  at  that  time.  That  was 
later  when  Mr.  Rose  was  there. 

Q.  Did  Mr.  Roth  come  there  at  that  time? 

A.  Yes,  sir. 

Q.  Did  he  go  into  the  private  office? 

A.  I  think  so. 

Q.  And  you  were  not  inside;  you  were  simply 
watching  on  the  outside? 

A.  I  was  standing  at  the  door. 

Q.  You  don't  remember  anything  about  what 
occurred  in  the  way  of  conversation? 
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A.  I  don't  remember. 

Q.  Did  you  hear  themt 

A.  I  heard  them  talking,  but  I  didn't  pay  a  great 
deal  of  attention  to  it. 

Q.  Why  not? 

The  COURT. — If  this  was  a  different  time  you 
certainly  do  not  want  to  make  him  your  witness  at 
this  time. 

Mr.  MARQUAM.— No.  I  do  not,  but  I  think  this 
is  proper  cross-examination.  It  is  all  a  transaction 
connected  together. 

Mr.  ROTH. — We  object  on  the  ground  that  it  is 
not  cross-examination. 

(Objection  sustained.  Defendant  excepts.  Ex- 
ception allowed.) 

Mr.  MARQUAM. — Q.  How  long  after  this  time 
was  it  that  Mr.  Rose  came  down  to  the  ofi&ce  when 
he  had  the  conversation  that  you  talked  about*? 

A.  I  couldn't  tell  exactly.  It  couldn't  have  been 
over  fifteen  [310]  or  twenty  minutes,  because  I 
went  home — or  I  went  home  with  Laura  Herrington, 
took  her  home,  and  when  I  returned  Rose  was  back 
there. 

Q.  While  you  w^ere  there  in  this  room  had  Rose 
left  and  gone  away?        A.  Yes. 

Q.  You  saw  him  do  that?        A.  Yes. 

Q.  And  you  saw  him  come  back? 

A.  I  didn't  see  him  come  back.  He  was  back 
when  I  returned  after  taking  Laura  Herrington 
home. 

Q.  Now,  wlien  you  got  into  the  room  there  with 
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Rose  alone,  and,  as  I  understand  it,  with  these  depu- 
ties, yourself  being  one —        A.  Yes,  sir. 

Q.  — what  was  the  first  thing  that  was  said  to 
him? 

A.  As  near  as  I  can  remember  Mr.  Miller  asked 
him  to  tell  w^hat  took  place  over  there,  the  conversa- 
tion and  so  on. 

Q.  Well,  what  did  he  say? 

A.  He  went  on  to  make  a  statement. 

Q.  What  did  he  say? 

A.  It  is  right  there  on  that  exhibit  there,  what  he 
said. 

Q.  Never  mind  that.  I  want  you  to  tell  this  jury 
what  he  said. 

A.  He  made  the  statement.  I  don't  remember 
just  the  words. 

Q.  Use  his  language  as  far  as  possible. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial,  not  proper  cross-examination,  and  not 
the  best  evidence,  because  it  is  in  writing.) 

The  COURT. — You  may  state  to  the  jury,  as 
nearly  as  you  [311]  recollect,  what  words  were 
used,  w^hat  conversation. 

A.  He  started  in  to  tell  about  the  conversation 
and  then  he  said  he  couldn't  remember  just  what 
the  conversation  was,  and  he  said,  ^^  Perhaps  3^ou  can 
refresh  my  memory,"  and  I  did,  I  said,  ^^Tell  Mr. 
Miller  in  reference  to  what  was  said  about  that  key 
that  you  wore  talking  about,"  and  so  cm  along. 

Mr.  MARQUAM.— I  want  to  intei'rui)t  you  liglit 
there  for  a  minute. 
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Q.  At  the  time  that  you  made  that  statement  in 
his  presence,  you  took  that  opportunity  to  make 
him  think  that  you  had  heard  something  about  a  key, 
when,  as  a  matter  of  fact  you  had  not  heard  any- 
thing except  the  word  *^key"  mentioned.  Isn't 
that  true?        A.  No.     That  is  not  true. 

Q.  State  w^hat  the  facts  are  in  that  connection. 

A.  I  will  have  to  state  then  what  was  said.  He 
started  to  make  a  statement,  talked  about  the  pic- 
ture show,  the  same  as  he  did.  He  said  they  were 
talking  about  the  picture  show,  and  he  got  up  at 
that  time,  spoke  at  that  time  in  a  low  tone.  Then  I 
asked  him  to  tell  me  what  was  said  about  the  key 
and  he  did  so. 

Q.  What  did  he  say? 

A.  He  said  they  had  talked  about  the  key,  had 
talked  about  a  key,  the  key  was  mentioned  he  said. 
He  didn't  remember  just  what  the  conversation  was, 
but  that  they  had  talked  about  a  key. 

Q.  Didn't  he  say  at  first  that  he  didn't  remember 
anything  about  a  key  being  mentioned  until  you  said 
he  was  lying,  or  words  to  that  effect?     [312] 

A.  I  never  told  him  that  he  was  lying. 

Q.  Didn't  you  tell  him  he  was  mistaken;  that  you 
heard  what  he  had  said  about  the  key  and  you 
w^anted  him  to  tell  about  it? 

A.  No.     That  w^as  on  another  subject. 

Q.  Isn't  that  true  about  the  key? 

A.  No.     It  is  not. 

The  COURT.— Go  ahead  and  tell  the  jury— Mr. 
Marquam,  I  want  him  to  go  ahead  and  complete  his 
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answer  to  your  question  to  go  ahead  and  tell  the 
jury,  then,  if  you  want  to  go  back  and  fix  up  differ- 
ent parts  of  it,  very  well;  but  you  never  will  get 
along  by  interrupting  every  statement  he  makes. 

Mr.  MARQUAM. — I  am  perfectly  willing  that 
Mr.  Berg  should  do  that  if  he  will  go  ahead  and  tell 
this  jury  just  what  was  said,  and  not  draw  his  own 
conclusions. 

The  COURT. — Now,  Mr.  Berg,  you  may  go  ahead 
and  tell  to  this  jury,  as  far  as  you  know,  what  was 
said  when  Mr.  Rose  was  being  questioned  by  Mr. 
Miller. 

A.  Well,  he  told  us  about  the  conversation  that 
took  place  over  there  in  reference  to  the  picture 
show,  and  what  he  said,  that  he  had  been  there 
either  last  week  or  a  few  days  before,  and  told  us 
about — well,  in  the  first  place,  he  said  he  didn't  re- 
member just  exactly  the  exact  words  or  just  what 
was  said,  and  he  said,  ''If  you  can  refresh  my 
memory  occasionally,  it  might  come  to  me,"  and  at 
different  times  I  would  say,  ''Well,  tell  Mr.  Miller 
what  you  said  in  reference"  to  such  and  such  a  thing, 
"in  reference  to  the  key"  and  "what  you  were  talk- 
ing about,  about  Laura  Herrington,"  and  he  an- 
swered the  question. 

Mr.  MARQUAM.— I  must  interrupt  you.  I  don't 
want  any  reference  [313]  to  that  statement.  I 
want  your  testimony  to  this  jury  as  to  what  you 
heard. 

A.  And  he  said  from  what  Wooldridgo  said  Ik^  iii- 
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ferrcd  that  he  wanted  to  have  sexual  intercourse 

with  her. 

Q.  Now,  Mr.  Berg,  is  that  his  own  statement  to 
start  with — 

A.  Yes,  sir.  That  is  what  he  understood  the  sub- 
stance of  it. 

Q.  — or  is  that  one  of  the  times  you  told  him  he 
was  lying?        A.  I  never  told  him  he  was  lying. 

Q.  At  no  time'? 

A.  No,  sir.  I  told  him  to  tell  the  truth  and  tell 
exactly  what  was  said. 

Q.  And  you  didn't  use  that  one  word  with  refer- 
ence to  that  part  of  the  statement?  Did  you  stop 
him  there  and  tell  him  he  was  not  telling  the  truth? 

A.  I  might  have  stopped  him  and  refreshed  his 
memory. 

Q.  Let  me  ask  you  this:  At  that  particular  time 
didn't  you,  in  attempting  to  refresh  his  memory, 
use  this  language  with  reference  to  that  affair  that 
is  contained  in  this  statement,  and  made  some  sign 
of  agreeing  to  it,  and  it  was  put  down  in  that  way? 

A.  No. 

Q.  You  are  sure  of  that?        A.  Yes,  sir. 

Q.  That  is  his  own  language  used  in  that  state- 
ment, is  it?    A.  Yes,  sir. 

Q.  With  no  suggestion  from  you? 

A.  All  I  told  him  was  to  tell  just  what  took  place 
in  reference  to  the  conversation  between  him  and 
Wooldridge  about  Laura  Herrington. 

Q.  Miller  had  told  him  that,  hadn't  he?  Was 
there  any     [314]     necessity  of  you  tell  him  that, 
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if  you  didn't  think  he  was  not  telling  something 

that  wasn't  straight"? 

A.  I  knew  he  was  not  telling  something  that 
wasn't  straight. 

Q.  That  is  what  I  want.  At  the  time  you  were 
saying  that  he  wasn't  telling  something  that  wasn't 
straight,  was  the  conversation  about  that  part  of 
the  statement  that  contains  the  language  about 
wanting  to  have  sexual  intercourse  with  her?  Was 
he  trying  to  tell  that  straight? 

A.  He  said  that  he  couldn't  remember  the  exact 
words  but  the  sum  and  substance  of  it  was  just  what 
is  stated  on  there. 

Q.  Wasn't  that  your  suggestion  in  refreshing  his 
memory  and  telling  him  that  you  heard  those 
things?     Didn't  that  come  from  you,  Mr.  Berg? 

A.  No.  It  was  not  my  suggestion.  I  simply  told 
liim  to  tell  exactly  what  the  conversation  was  be- 
tween him  and  Wooldridge  with  reference  to  Laura 
Herrington. 

The  COURT.— That  is  the  third  time  that  ques- 
tion has  been  answered.     Now,  some  other  question. 

A.  And  then — (interrupted). 

Mr.  MARQUAM. — Just  a  minute. 

A.  I  will  tell  the  jury  just  w^hat  took  place  if  you 
want  me  to. 

Q.  That  is  what  I  have  been  trying  to  get  you  to 
do  and  not  give  your  conclusions.  If  you  will  just 
repeat  the  language  of  yourself  or  Mr.  Rose  or  any 
of  these  other  persons  when  they  talked,  as  near  as 
you  can,  without  stating  the  substance  of  it,  then  I 
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will  be  very  glad  to  have  you  tell  the  jury. 

The  COURT.— Have  you  anything  else  to  tell  the 
jury  that  happened  down  there,  in  response  to  Mr. 
Marquam's  (juestion? 

A.  Yes,  sir.  He  would  go  on  and  make  a  state- 
ment, a  sentence  or  [315]  two,  and  he  would  say, 
"I  don't  remember  just  what  happened  now.  If' 
you  will  refresh  my  memory  I  don't  know  just  what 
we  were  talking  about  at  that  time."  I  would  say 
to  him,  "Now  tell  Mr.  Miller  what  you  said  with 
reference  to  the  grand  jury,"  and  would  refresh  his 
memory,  and  then  he  went  on  and  stated  what  was 
said  with  reference  to  the  grand  jury. 

Mr.  MARQUAM.— Q.  Just  what  did  he  say  with 
reference  to  the  grand  jury  on  this  particular  occa- 
sion? 

A.  Well,  he  said  that  the  grand  jury  was  in  ses- 
sion, and  that  he  advised  Mr.  Wooldridge  to  not  do 
what  he  intended  to;  that  he  was  liable  to  be  caught 
up  at  it,  something  like  that. 
Q.  Is  that  what  he  said? 
A.  Something  to  that  effect.    Yes. 
Q.  Just  tell  us  again  whether  that  is  what  he  said 
or  whether  that  is  what  you  understand  as  the  effect 

of  it. 

A.  As  near  as  I  can  remember,  that  is  what  he 

said.    Yes. 

Q.  You  said  awhile  ago  that  this  statement  was 
written  in  sections.    What  did  you  mean  by  that? 

A.  There  was  a  paragraph  or  so  written,  then  Mr; 
Rose  was  asked  if  that  was  right  and  if  that  was  his 


The  United  States  of  America,  311 

(Testimony  of  George  Berg.) 

voluntary  statement,  and  he  would  say,  ^^Yes." 

Q.  What  was  his  condition  at  that  time  as  far  as 
being  nervous  and  worked  up  and  excited  and  so  on? 

A.  I  didn't  see  anything  unusual. 

Q.  Was  he  perfectly  calm  and  collected *? 

A.  He  seemed  to  be. 

Q.  He  wasn't  apparently  in  fear? 

A.  I  don't  see  why  he  should  be.     [316] 

Q.  I  didn't  ask  you  why  he  should  be.  I  asked 
you  if  he  was.        A.  I  didn't  notice  that  he  was. 

Q.  Wasn't  he  very  nervous? 

A.  I  don't  think  so.  He  didn't  appear  to  be  to 
me. 

Q.  When  one  of  these  sections  that  you  refer  to 
was  written  out,  was  that  particular  part  read  to 
him  carefully?        A.  Yes,  sir. 

Q.  And  he  was  asked  if  that  was  correct,  if  that 
statement  was  all  right,  and  he  said,  ^^yes"? 

The  COURT.— That  is  about  four  times  on  that. 

A.  That  is  just  as  it  occurred.  That  is  just  what 
he  said. 

Mr.  MARQUAM.— Q.  And  he  was  perfectly  calm 
and  collected  all  during  the  time;  not  during  part 
of  the  time,  but  during  all  of  the  time? 

A.  I  didn't  see  anything  unusual  about  him.  I 
am  not  much  acquainted  with  the  man.  He  seemed 
to  be  perfectly  normal  to  me. 

Q.  How  long  was  he  there? 

A.  He  was  there  probably  half  or  three-quarters 
of  an  hour.     I  couldn't  say  positively. 

Q.  Half  or  three-quarter  of  an  hour? 
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A.  Something  like  that. 

Q.  Were  you  and  the  deputies  half  or  three-quar- 
ters of  an  hour  preparing  this  paper? 

A.  Undoubtedly  so. 

Q.  Then  I  presume  it  must  be  taken  for  granted 
that  this  statement  contains  nowhere  near  the 
amount  of  conversation  that  occurred  between  the 
deputies  and  Mr.  Rose? 

A.  Just  exactly  the  statement  he  made  is  right 
there.     [317] 

Q.  Did  he  make  any  other  statements  that  are  not 
here  with  reference  to  this  transaction? 

A.  I  don't  think  so. 

Q.  Do  you  want  to  tell  this  jury  that  you  were 
three-quarters  of  an  hour  or  thereabouts,  getting 
Mr.  Rose  to  tell  this,  what  is  on  those  two  pages? 

A.  It  may  have  been  half  an  hour,  or  it  may  have 
been  three-quarters. 

Q.  Well,  then,  putting  it  at  the  lowest  figure,  do 
you  mean  to  tell  this  jury  that  there  wag  no  other 
conversation  that  went  on  there  except  what  is  con- 
tained in  this  paper,  upon  the  part  of  Mr.  Rose? 

The  COURT.— That  is  not  the  testimony. 

Mr.  MARQUAM. — I  am  asking  him  about  it. 

Q.  Can  you  answer  that  question? 

A.  I  can't  fix  any  time,  whether  a  half  hour  or 
what. 

Q.  You  fixed  the  time  from  a  half  to  three-quar- 
ters of  an  hour,  whatever  time  it  was,  I  don't  care. 
I  assume  it  was  not  less  than  half  an  hour  or  more 
than  three-(juarters  of  an  hour.     I  want  you  to  an- 
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swer  this  question:  If,  during  that  period  of  time, 
whatever  it  was,  there  was  any  conversation  had 
upon  the  part  of  Mr.  Rose  except  what  you  contend 
was  contained  on  these  two  pieces  of  paper? 

A.  That  is  practically  it.     Yes,  sir. 

Q.  What  is  pratically  it?    What  is  on  this  paper? 

A.  Yes,  sir. 

Q.  Is  that  the  best  answ^er  that  you  can  give  to 
that  question? 

A.  Yes,  sir.  He  was  told  by  Mr.  Miller  at  differ- 
ent times  to  tell  just  exactly  what  took  place  over 
there,  and  tell  the  truth;  that  that  was  all  he  wanted. 
[318] 

Q.  Was  your  attitude  towards  Mr.  Rose  at  any 
time  threatening?        A.  No,  sir. 

Q.  You  spoke  to  him  calmh''  and  collectedly  in  the 
same  manner  you  are  speaking  now  in  answer  to  my 
questions? 

A.  Yes,  sir.  I  told  him,  when  he  couldn't  remem- 
ber and  wanted  his  memory  refreshed,  then  I  would 
draw  his  attention  to  these  little  things  that  he  had 
said  and  tell  him  to  tell  just  exactly  what  took  place, 
to  tell  Mr.  Miller  just  what  took  place. 

Q.  Was  your  attitude  the  same,  or  practically  the 
same,  as  it  is  now  in  testifying  before  this  jury? 

A.  Just  about  the  same. 

Q.  No  more  civil  or  threatening  than  it  is  now? 

A.  I  never  threatened  him. 

Q.  I  didn't  mean  threaten  him  in  so  many  words, 
but  I  mean  in  the  way  of  your  attitude. 
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The  COURT.— That  question  has  already  been  an- 
swered.    Ask  your  next  question. 

Mr.  MARQUAM.— You  may  take  the  witness. 

Mr.  ROTH.— Nothing  further.     [319] 

Testimony  of  J.  H.  Miller,  for  Plaintiff. 
J.  H.  MILLER,  a  witness  for  plaintiff,  after  being 
duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Miller,  w^hat  official  position  do  you  oc- 
cupy?       A.  Chief  deputy  marshal. 

Q.  Fourth  Division,  Territory  of  Alaska? 

A.  Yes. 

Q.  Are  you  acquainted  with  Laura  Herrington? 

A.  I  am. 

Q.  Acquainted  w^th  W.  H.  Wooldridge? 

A.  I  am. 

Q.  Did  you  make  a  special  investigation  with  ref- 
erence to  the  second  count  in  the  indictment  in  this 
case? 

A.  If  you  will  tell  me  what  the  second  count  is — 

Q.  The  charge  of  an  attempt  to  commit  rape. 

A.  Yes,  sir.     I  understand  you. 

Q.  Did  you  make  a  special  investigation  in  that 
matter?        A.  I  did.     I  caused  it  to  be  made. 

Q.  Mr.  Miller,  when  were  you  first  apprised  of 
the  facts  out  of  which  this  indictment  grew? 

A.  Why,  the  first  knowledge  I  had  of  it  was  in 
your  office. 

Q.  Can  you  give  about  the  date? 
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A.  Well,  I  think  it  was  about  the  11th  or  12th, 
something  along  there,  of  February. 

Q.  Of  February  of  this  yearl        A.  Yes,  sir. 

Q.  How — what  led  up  to  your  being  in  my  office 
at  that  time,  Mr.  Miller? 

A.  I  was  requested  by  you  to — (interrupted). 
[320] 

( defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  I  was  requested  b}^  you  to  get  Laura  Herring- 
ton  and  her  father  George  Herrington  and  bring 
them  up  to  your  office,  and,  complying  with  that  re- 
quest, I  sent  George  Berg  out  and  he  got  George  Her- 
rington and  brought  him  down  to  our  office,  and  I 
told  them  to  go  down — (interrupted). 

(Defendant  objects  as  hearsa}^  Overruled.  De- 
fendant excepts  and  is  allowed  an  exception.) 

A.  I  told  him  to  go  down  and  bring  Laura  Her- 
rington up  to  the  office,  which  he  did. 

(Motion  to  strike  out  what  the  witness  said  lie  toid 
anybody  else  outside  of  the  presence  of  the  defend- 
ant. Motion  denied.  Defendant  excepts.  Excep- 
tion allowed.) 

A.  I  then  took  Laura  Herrington  and  her  father 
up  into  your  office,  and  the  conversation  there  ensued 
between  yourself  and  Laura  Herrington. 

Q.  On  what  subject? 

(Defendant  objects  as  irrelevant,  incompetent,  im- 
material. The  Court  states  that  the  question  is, 
what  led  up  to  the  investigation.     Objection  over- 


316  W,  H,  Wooldridge  vs. 

(Testimony  of  J.  H.  Miller.) 

ruled.     Defendant  excepts.     Exception  allowed.) 

A.  Conversation  between  yourself  and  Laura  Her- 
rington  in  regard  to  another  case  similar  in  its  na- 
ture to  this  one. 

(Defendant  moves  to  strike  answer  as  hearsay.) 

Q.  What  case  ^ 

(Defendant — continuing  objection — as  incompe- 
tent and  irrelevant  testimony.  Objection  overruled. 
Defendant  excepts  and  is  allowed  an  exception.) 

A.  It  was  in  regard  to  another  case  of  a  similar 
nature. 

Q.  What  case  ?        A.  The  Bobby  Jones  case. 

(Defendant  moves  to  strike  the  answer  as  irrele- 
vant, incompetent  and  immaterial.  Motion  denied. 
Defendant  excepts.     Exception  allowed.) 

Q.  No,  go  ahead,  and  state  how — (interrupted). 
[321] 

A.  Then,  if  I  remember  correctly,  either  yourself 
or  myself  asked  the  girl  if — (interrupted). 

(Defendant  objects  to  witness  testifying  to  any 
conversation  occurring  between  either  Mr.  Roth  or 
this  witness  with  this  girl,  not  in  the  presence  of  the 
defendant.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  In  answer  to  some  question,  if  anyone  else  had 
ever  bothered  her  or  committed  any  crime  upon  her, 
she  stated — (interrupted). 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial  and  pure  hearsay.  Objection  overruled. 
Defendant  excepts  and  is  allowed  an  exception.) 

A.  And  she  stated  in  answer,  that  W.  H.  Wool- 
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dridge,  or  '^Mr.  Wooldridge"  as  she  said,  had  had 

sexual  intercourse  with  her  about  a  year  ago  last 

Christmas  time,  or  around  that  time,  in  a  cabin  up 

by  her  home — by  his  home,  up  near  his  home  some 

place. 

(Defendant  moves  to  strike  the  answer  as  hear- 
say, incompetent,  irrelevant  and  immaterial,  and 
asks  that  the  ]\xrj  be  instructed  to  disregard  it. 
The  Court:  ^* Again  calling  your  attention  to  the  fact 
that  the  question  w^as  asked  as  to  what  led  up  to  the 
investigation,  motion  denied."  Defendant  excepts 
and  is  allowed  an  exception.) 

Q.  Now,  go  right  ahead  and  tell  what  led  up  to  this 
investigation. 

(The  COURT  Continues:  ^'The  jury  are  in- 
structed that  that  is  the  only  purpose  for  which  this 
testimonv  is  admitted.''  Defendant,  bv  Mr.  Mar- 
quam,  moves  the  Court  to  strike  the  testimony  at  this 
time  and  instruct  the  jury  that  the  statement  of  the 
witness  Laura  Herrington  with  regard  to  the  com- 
mission of  any  other  crime  before  the  commission 
of  the  crime  charged  in  this  indictment  is  i)ure  hear- 
say and  inadmissible  for  any  purpose,  and  that  they 
be  instructed  to  disregard  it. 

The  COURT.— ^^  The  jury  are  instructed  that  the 
answer  just  given  by  the  witness  Miller  is  not  to  be 
considered  by  you — having  been  made  by  her  in  the 
absence  of  the  defendant,  is  not  to  be  considered  by 
you  for  the  purpose  of  proving  any  crime ;  the  pur- 
pose for  which  the  testimony  is  to  be  considered  by 
you  at  all  is  to  show  what  led  up  to  the  investigation 
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coneeming  which  the  district  attorney  has  asked  the 

witness.") 

Q.  Go  right  ahead,  Mr.  Miller.     [322] 

A.  After  she  had  made  such  a  statement,  I  asked 
her  if  Wooldridge  had  ever  bothered  her — (inter- 
rupted). 

(Defendant  objects  to  any  further  answer  upon 
the  part  of  the  witness  along  that  line,  as  hearsay, 
incompetent,  irrelevant  and  immaterial ;  and  asks 
that  the  answer  as  far  as  it  has  gone  be  stricken,  and 
the  jury  instructed  to  disregard  it.  Objection  over- 
ruled. Defendant  excepts  and  is  allowed  an  excep- 
tion.) 

A.  I  then  asked  her — (interrupted). 

(Mr.  Marquam,  for  defendant,  states  that  he 
would  like  to  suggest  that  these  questions,  or  this 
testimony,  be  the  result  of  questions  asked  by  the 
District  Attorney,  so  that  he  may  have  an  opportu- 
nity to  object  to  them  before  they  get  before  the 
jury;  and  the  Court  directs  that  the  examination  be 
so  conducted.) 

Q.  What,  if  anything,  did  you  ask  her  after  she 
made  that  statement  to  you? 

(Defendant  objects  as  incompetent,  irrelevant,  im- 
material, and  calling  for  a  hearsay  answer.  Objec- 
tion overruled.  Defendant  excepts.  Exception  al- 
lowed.) 

A.  I  asked  her  if  Wooldridge  had  ever  attempted 
a  thing  like  that  since,  or  had  ever  tried  to  get  her 
to  do  anything  like  that. 

Q.  What  did  she  answer? 
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(Defendant  objects  as  incompetent,  irrelevant,  im- 
material and  calling  for  a  hearsay  answer.  Objec- 
tion overruled.  Defendant  excepts.  Exception  al- 
lowed. Mr.  Marquam,  for  defendant  moves,  and 
asks  that  the  record  show,  that  all  of  this  testimony 
upon  this  matter  of  the  statements  made  by  the  wit- 
ness Laura  Herrington  to  the  witness  Miller,  in  the 
absence  of  the  defendant,  be  stricken  from  the  rec- 
ord. Motion  denied.  Defendant  asks  and  is  given 
an  exception.) 

A.  In  answer  to  that,  she  said  to  me  that  Wool- 
dridge  had  many  times. 

Q.  Then  what  did  you  say  to  her? 

(Mr.  Marquam  asks  if  the  record  may  show  that 
after  each  answer  given  of  this  kind  of  testimony 
that  his  objection  be  considered. 

The  COURT. — *^The  same  objection  or  the  same 
motion?^' 

Mr.  MARQUAM.— ''I  will  ask  for  the  same  mo- 
tion also.'' 

The  COURT. — *^ Objection  overruled;  motion  de- 
nied. ' ' 

Defendant  excepts.     Exception  allowed.)      [323] 

A.  She  said  he  had  bothered  her  many  times  since 
that  time. 

(Defendant  makes  the  same  motion  to  the  testi- 
mony. Denied.  Defendant  excepts.  Exception  al- 
lowed.) 

Q.  Then  what  did  you  say  to  her? 

(Defendant  objects  as  incompetent,  irrelevant,  im- 
material  and   hearsay.     Objection   overruled,     De- 
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fendant  asks  and  is  allowed  an  exception.) 

A.  I  told  her  then  that  if  he  ever  bothered  her 
again  and  tried  to  make  a  date  with  her  for  this  same 
purpose  that  she  had  explained  before,  to  go  ahead 
and  make  a  date  with  him  and  then  let  me  know 
about  it,  either  bring  me  the  word  herself  or  send  the 
word  by  her  father. 

(Defendant  makes  the  same  motion  to  strike.  De- 
nied.    Defendant  excepts.     Exception  allowed  ) 

Q.  And  ivhat  did  she  say  to  that  ? 

A.  She  said — (interrupted). 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial  and  hearsay.  Overruled.  Defendant 
excepts  and  is  allowed  an  exception.) 

A.  She  said  that  she  would  do  so ;  that  if  he  came 
to  her  again.  That  is  what  I  said  to  her:  ^^If  he 
comes  to  you. ' '  She  said  if  he  came  to  her  again  on 
any  such  purpose,  she  would  make  a  date  with  him 
and  let  me  know  about  it. 

(Defendant  makes  the  same  motion  to  strike.  De- 
nied.    Defendant  excepts.     Exception  allowed.) 

Q.  Why  did  you  make  that  suggestion  to  her? 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial,  and  calling  for  a  conclusion  of  the  wit- 
ness. Objection  overruled.  Defendant  excepts  and 
is  allowed  an  exception.)      [324] 

A.  The  idea  was  in  making  her — in  saying  that  to 
her  that  I  would  see  the  two  of  them  together,  and  I 
would  form  a  plan  whereby  there  would  be  a  conver- 
sation between  them  in  regard  to  this  time  with 
which  she  charged  with  having  committed  this  crime 
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upon  her,  and  I  would  be  able  at  that  time,  if  they 
were  alone  and  didn't  know  there  was  anyone  else 
around,  to  determine  whether  or  not  the  girl  had 
been  telling  the  truth. 

(Defendant  makes  the  same  motion ;  same  ruling. 
Exception,  and  exception  allowed.) 

Q.  What  was  the  next  step  leading  up  to  this  time  ? 

A.  The  next  that  I  heard  of  this,  in  connection 
with  this  matter,  was  when  her  father,  George  Her- 
rington,  if  I  remember  correctly,  came  to  me  during 
Valentine's  day,  the  fourteenth  day  of  December 
(evidently  means  February)  and  told  me — (inter- 
rupted). 

(Defendant  objects  to  any  conversation  on  the 
part  of  George  Herrington  in  connection  with  this 
matter,  as  pure  hearsay.  Objection  overruled.  De- 
fendant excepts.     Exception  allowed.) 

A.  February,  Valentine's  day, 

Q.  What  did  he  sayl 

A.  And  he  told  me  that  the  little  girl  had  sent  him 
word  that  she  had  made  a  date  at  her  home,  or  their 
home,  at  seven-thirty  o'clock  of  that  evening  with 
Mr.  Wooldridge. 

(Same  motion  by  defendant,  same  ruling,  and  ex- 
ception, and  exception  allowed.) 

Q.  What,  if  anything,  then  did  you  do  as  the  re- 
sult of  that  information  that  you  had  received? 

A.  I  then  went  down  in  the  evening — T  dc^n't  tt- 
member  what  time  it  was  now,  but  it  was  probably 
five  o'clock — and  [325]  looked  that  house  over  for 
the  purpose  of  seeing  if  I  could  put  men  in  there 
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and  things  in  there  to  find  out  the  truth  of  this 

charge  the  girl  had  made  against  the  defendant. 

Q.  AVell,  what  next  did  you  do? 

A.  I  then  later  on  went  to  George  Berg  and  asked 
him  if  he  knew  anyone  that  he  could  get  to  doivn 
there  with  him,  and  if  so  to  get  a  man.  I  got  another 
man  myself. 

Q.  Who  did  you  get  ? 

A.  Ed  Wolcott,  to  go  there,  and  instructed  Mr. 
Wolcott,  I  believe,  to  the  effect  that  I  expected  a  con- 
versation to  come  off  in  a  certain  building  in  this 
town.  I  didn't  tell  him  where  it  was,  or  who  the 
people  were,  or  anything  in  regard  to  it.  But  I 
asked  him  to  go  down  there  where  he  would  overhear 
that  conversation,  and  asked  him  to  take  it  down  in 
shorthand,  whatever  it  might  be. 

Q.  What  instruction  was  given  to  Mr.  Clark,  if 
you  know? 

A.  I  am  not  sure  that  I  gave  Mr.  Clark  any  in- 
structions at  all.  I  think  the  instructions  to  Clark 
were  given  by  Mr.  Berg.  I  am  not  positive  about 
that.  But  I  think  Mr.  Clark  was  in  the  oflBice  before 
they  left,  if  I  remember  correctly. 

Q.  Do  you  know  whether  or  not  Mr.  Clark  knew 
where  he  was  going  ? 

A.  He  never  expressed  to  me  that  he  knew  where 
he  was  going.  I  wouldn't  swear  that  he  didn't  know 
where  he  was  going  to,  because  I  don't  know. 

The  COURT.— Q.  What  Mr.  Clark  was  this? 

A.  Mr.  Frank  Clark  over  here  at  the  drug-store. 
[326] 
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Mr.  ROTH. — Q.  Now  did  you  go  down  to  the  Her- 
rington  home  again  that  evening?         A.  Yes,  sir. 

Q.  What  occurred  the  next  time  you  went  down 
there "? 

A.  When  I  went  down  there  the  next  time  it  was 
about  eight-thirty  or  a  quarter  to  nine,  somewhere 
between  eight  and  nine  o'clock. 

Q.  One  moment.  When  you  first  went  down  there 
and  looked  the  house  over,  did  you  prepare  the  house 
at  that  time  ?        A.  Yes,  sir. 

Q.  All  right.  Then  the  next  time  you  went  back 
there,  you  say  it  was  what  time  ? 

A.  I  think  between  eight-thirty  and  nine  o'clock. 

Q.  Who  were  with  you  ?        A.  George  Berg. 

Q.  How  did  you  happen  to  go  down  there  that 
time? 

A.  About — after  eight  o'clock,  some  time  after 
eight,  Berg  came  up  and  reported  to  me  that  no  one 
had  come  to  the  house,  as  we  had  been  led  to  believe 
someone  would  come — (interrupted). 

(Defendant  moves  to  strike  the  latter  part  of  the 
answer  as  hearsay.  Motion  denied.  Defendant  ex- 
cepts and  exception  is  allowed.) 

A.  (Continuing.)  And  so  I  wanted  to  go  down 
there  and  find  out  from  the  girl  why  that  arrange- 
ment had  not  been  carried  out,  or  why  the  thing 
hadn't  come  off  as  she  had  told  me  it  would  come. 
That  was  my  purpose  of  going  back  there. 

Q.  What  did  you  find  when  you  got  there  ? 

A.  I  found  the  girl  in  the  house  and  Mr.  Wool- 
dridge. 
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Q.  What  was  said  at  that  time  ?     [327] 

A.  Nothing  more  than  I  simply,  when  I  saw  him 
and  recognized  him  there,  I  said  to  the  girl  ''Where 
is  your  father,"  and  she  said,  ''He  is  not  home  just 
now.  He  is  up  town  somewhere,"  or  words  to  that 
effect,  and  I  said,  "Do  you  know  w^hen  he  will  be 
back,"  and  she  said  no  she  didn't  know,  and  I  said, 
"I  will  call  again,"  and  stepped  out.  That  w^as  all 
that  was  said. 

Q.  Did  you  address  Mr.  Wooldridge  at  that  time? 

A.  I  did  not.  I  don't  think  I  did,  unless  I  said, 
"Good  evening,"  or  something  like  that. 

Q.  How^  w^ere  you  dressed  at  the  time  you  were 
in  there  % 

A.  About  as  I  am  now,  but  I  had  my  fur  coat  and 
hat  on. 

Q.  Did  you  have  the  collar  up "? 

A.  I  think  I  did.  I  usually  wear  it  that  way.  I 
wouldn't  say  positively  that  I  did. 

Q.  Did  you  go  back  there  again  that  night  *? 

A.  I  did. 

Q.  Did  any  one  go  with  you*? 

A.  George  Berg. 

Q.  What  time  did  you  get  back  there  ? 

A.  We  w^ent  out  and  w^ere  gone  just  a  few  min- 
utes, until  after  we  saw  somebody  leave  the  house — 
I  presumed  it  was  Mr.  Wooldridge,  and  then  we 
went  back. 

Q.  Did  you  have  a  talk  with  Laura  at  that  time  ? 

A.  I  did. 

Q.  Now,  with  reference  to  this  investigation  and 
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in  line  mth  this  investigation,  what  was  your  con- 
versation between  you  and  Laura  at  that  time? 

Mr.  MARQUAM. — We  object  to  it  as  calling  for 
a  hearsay  answer. 

The  COURT. — Now  the  question  is  directed  to  the 
conversation  [328]  between  Miller  and  the  wit- 
ness, Laura  Herrington. 

Mr.  ROTH. — Yes.  Upon  the  subject  now  of  the 
further  investigation,  continuing  investigation. 

(Objection  overruled.  Defendant  excepts  and  ex- 
ception allowed.) 

A.  I  asked  her  how  she  accounted  for — (inter- 
rupted). 

Q.  I  don't  care  anything  about  that.  I  will  with- 
draw that  last  question.  I  will  ask  you  to  state 
whether  or  not  that  night  there  was  anything,  any 
further  plan  made  with  reference  to  a  further  inves- 
tigation by  you. 

A.  No.     There  was  not. 

Q.  Now,  what  was  the  next  step  in  the  investiga- 
tion? 

A.  The  next  morning,  or  the  next  forenoon,  I 
think  it  was  sometime,  George  Herrington  came  to 
the  office  and  told  me — (interrupted). 

(Defendant  objects  to  any  statement  made  by  the 
witness  George  Herrington  not  in  the  presence  of 
the  defendant,  as  pure  hearsay.  Objection  over- 
ruled.    Defendant  excepts.     Exception  allowed.) 

A.  He  told  me  that  after  Berg  and  I  had  left  there 
the  last  time,  the  night  previous,  that  Wooldridge 
had  come  back  again  to  the  house  and  that  he  liad 
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made  a  date  with  the  little    girl   at  Rose's   bicycle 

shop  for  eight  o  'clock  the  next  evening. 

(Defendant  moves  to  strike  all  of  the  answer  as 
incompetent,  irrelevant  and  hearsay.  Objection 
overruled.    Defendant  excepts.    Exception  allowed.) 

Q.  And  what  did  you  do  f 

A.  I  went  up  and  took  a  look  around  Rose's  bi- 
cycle shop  to  see  if  there  was  any  chance  to  place 
anybody  there  in  a  shape  to  overhear  a  conversation 
between  those  people,  and  I  found  the  place  where 
I  thought  such  a  thing  could  be  done.     [329] 

Q.  Just  state  to  the  jury  now  in  detail — 

A.  That  place  was — I  surveyed  it  from  the  outside 
— McDermott's  store.  I  went  in  to  McDermott  and 
told  him  that  there  was  something  in  connection  with 
crime — (interrupted). 

(Defendant  objects  to  any  statements  made  to  Mc- 
Dermott.) 

Q.  Just  tell  what  you  did. 

A.  I  then  went  into  McDermott's  place,  went  into 
his  bedroom,  from  his  bedroom  through  a  back  door 
into  a  little  hallway  and  found  that  I  was  at  a  side 
door  of  Rose's  bedroom.  From  that  I  concluded 
that  that  would  be  a  good  place  to  place  witnesses 
to  overhear  any  conversation  that  might  occur  in 
that  building. 

Q.  All  right.     After  that  what  did  you  do*? 

A.  After  that,  then  T  went  up  and  I  called  the 
deputies  together,  some  of  them,  and  I  told  them 
what  my  plan  was  to  see  that  meeting  and  overhear 
that  conversation.     I  told  Frank  Hall    to  get  the 
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keys,  if  he  could,  or  the  use  of  Judge  Pratt's  office 
for  the  purpose  of  seeing  who  went  in  that  building, 
and  for  Pete  McMullen  to  go  with  him ;  for  the  two 
of  them  to  stay  there,  see  who  went  into  the  build- 
ing, and  if  this  defendant  and  that  girl  w^ent  into  the 
building  at  the  time  that  had  been  told  me  they  would 
go  there — (interrupted). 

Q.  What  time  was  that  ? 

A.  That  was  eight  o'clock  in  the  evening.  After 
they  were  sure  they  were  in  there,  and  if  they  saw 
any  lights  go  out,  or  any  way,  that  they  were  in  there, 
for  the  two  of  them  to  go  up  close  by,  so  as  to  be  able 
to  see  who  came  [330]  out  of  the  building,  and 
who  they  were. 

(The  defendant  moves  to  strike  all  of  the  answer, 
as  being  a  conversation  between  this  witness  and  the 
witness  Frank  Hall,  not  in  the  presence  of  the  de- 
fendant, the  same  being  pure  hearsay.  Objection 
overruled.  Defendant  excepts.  Exception  allowed.) 
•     A.  And  I  told — (interrupted). 

(Defendant  objects  to  the  conversation  about  to  be 
related  by  the  witness,  if  it  was  not  in  the  presence 
of  the  defendant,  as  being  incompetent,  irrelevant 
and  hearsay.  Objection  overruled.  Defendant  ex- 
cepts.    Exception  allowed.) 

A.  I  then  told  Deputy  Berg  and  Deputy  John 
Wood  to  take  up  a  position  by  that  door,  a  ]3lace 
there  where  a  person  could  see  through,  a  good  place 
to  hear,  and  to  listen  to  whatever  conversation  came 
off  between  this  defendant  and  this  girl. 

(Defendant  moves  to  strike  the   answer    for   the 
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same   reasons  before  stated.     Motion  denied.     De- 
fendant excepts.     Exception  allowed.) 

A.  After  these  men  were  supposed  to  have  taken 
their  places  there,  I  stayed  outside,  walked  down  the 
street  here  where  I  supposed  the  girl  and  the  father 
— the  way  they  w^ould  come  up,  and  I  met  them  and 
asked  the  little  girl  if  she  was  going  up  there  to  keep 
that  appointment,  and  she  said  she  was,  and  I  told 
her,  ^'Your  conversation  will  be  overheard,  and  you 
talk  to  Mr.  Wooldridge  about  this  time  that  you 
claim  he  had  sexual  intercourse  with  you  up  in  that 
cabin." 

(Defendant  interposes  the  same  motion  and  the 
same  ruling  is  made  and  exception  allowed.) 

A.  And  she  said  she  would.  And  I  also  told  her 
that  if  anything  came  off — (interrupted). 

(Defendant  moves  that  any  further  conversation 
or  instructions  not  in  the  presence  of  defendant  be — 
We  object  to  it  as  incompetent,  irrelevant  [331] 
immaterial  and  hearsay.  Objection  overruled.  De- 
fendant excepts.     Exception  allowed.) 

A.  I  then  told  her  that  if  anything  started  there 
that  was  not  right,  or  if  he  attempted  to  treat  her 
wrong  in  any  way,  for  her  to  simply  say,  ^^Now,  you 
be  careful,"  or  '*Be  careful."  I  couldn't  say  those 
were  the  exact  words,  })ut  words  to  that  effect,  and 
then  there  would  be  some  transaction  occur  that 
would  cause  a  stop.  But  to  hold  the  conversation 
with  him. 

Q.  Now,  up  to  this  time,  Mr.  Miller,  did  any  per- 
son besides  yourself  have  any  part  in  the  making 
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of  these  arrangements? 

Mr.  MARQUAM.— Up  to  what  time? 

Mr.  ROTH. — Up  to  the  time  he  talked  to  Laura 
on  the  way  up  there. 

A.  No  one,  any  more  than  the  deputies  I  consulted 
with,  and  I  think  I  consulted  with  you  as  to  whether 
it  was  the  proper  thing  to  do,  and  what  was  the  right 
thing  to  do  in  the  case. 

Q.  Whose  plan  was  this  ? 

A.  This  plan  was  my  own. 

Q.  Now,  just  carry  that  on.  What  was  the  next 
thing  that  occurred. 

A.  The  next  thing  that  occurred  was,  several  min- 
utes after  that,  when  I  went  up  there — I  think  really 
the  next  thing  that  I  saw  in  connection  with  the  mat- 
ter was  when  Mr.  Wooldridge,  Mr.  Rose  and  the  little 
girl  were  out  in  front  of  the  bath-house  there,  Mrs. 
Wilson's  bath-house,  and  I  told  them  all  to  come  up 
to  the  office. 

Q.  Did  you  go  into  Rose's  bicycle  shop  that  night? 

A.  No,  sir.     I  did  not. 

Q.  Now,  when  you  came  into  the  marshal's  office, 
w^hat  part  of  the  office  did  you  go  into  ?     [332] 

A.  Went  into  the  private  office  of  the  marshal. 

Q.  Who  were  there?     Who  all  were  there? 

A.  When  we  first  went  in  there  I  think  there  was 
just  Mr.  Wooldridge,  Mr.  Rose,  and  the  little  girl  and 
myself. 

Q.  Did  you  have  any  conversation  at  that  time? 

A.  We  did. 

Q.  All  right.  Just  state  what  was  said  at  that 
time. 
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A.  As  near  as  I  remember  it,  I  asked  Mr.  Wool- 
dridge what  was  the  reason  that  he  was  meeting  this 
little  girl  at  night  this  way,  and  he  answered  me  and 
said  that  she  had  come  in  and  said  that  she  wanted 
to  hide,  and  the  little  girl  said  to  him,  '^You  are  ly- 
ing about  that.  I  didn't  say  that.  I  didn't  say  I 
w^anted  to  hide  at  all."  I  said  to  the  little  girl, 
**  What  was  your  purpose  of  going  there  to  meet  Mr. 
Wooldridge?"  ^^Well,"  she  said,  it  was  to  keep  a 
date  I  had  made  with  him."  I  said,  ^^What  was  the 
purpose  of  the  date?"  She  said,  **The  purpose  of 
the  date  was  that  I  promised  to  give  him  a  piece." 
That  was  the  words  she  used.  ■ 

Q.  What  did  Mr.  Wooldridge  say  ? 

A.  He  didn't  say  anything,  I  don't  believe.  I 
don't  know  w^hether  he  answered  or  not.  He  might 
have. 

Q.  When  Laura  said  that  he  lied  about  stating  that 
she  said  that  she  went  in  there  to  hide,  did  Mr.  Rose 
say  anything? 

A.  I  don't  think  Mr.  Rose  did  at  that  time.  That 
w^as  about  all  of  the  conversation  I  had  there  alone 
with  them  both  at  the  time,  and  I  then  called  the 
other  boys  in. 

Q.  You  then  called  who  in? 

A.  I  called  the  other  boys  in. 

Q.  Did  I  go  in  there  at  any  time?     [333] 

A.  No,  sir. 

Q.  Did  you  r-all  me  that  evening?        A.  I  did. 

Q.  What  did  I  tell  you? 

A.  You  told  me  you  didn't  want  to  have  anything 
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to  say  about  that  at  all. 

Q.  And  I  didn't  go  in?        A.  You  didn't  go  in. 

Q.  Now,  what  else  was  said  after  the  other  boys 
went  in  there? 

A.  Well,  I  asked  Mr.  Wooldridge,  I  said  to  him, 
**What  was  you  doing  down  at  this  girl's  house  yes- 
terday?" He  said,  ^^I  was  down  there  trying  to  sell 
some  potatoes,"  an  answer  of  that  kind.  I  don't  re- 
member his  exact  words.  Then  I  said,  ^'What  were 
you  doing  down  there  again  last  night?"  He  said, 
*^I  w^asn't  down  there  last  night."  I  said,  ^'Yes,  you 
were.  You  were  there  last  night,  because  I  am  one 
of  the  two  men  and  this  is  the  other  man  standing 
here  that  w^alked  in  there  when  you  were  sitting  there 
talking  to  the  girl."  He  said,  ^^I  didn't  recognize 
you."     Then  I  said — (interrupted). 

Q.  What  did  he  say  in  reference  to  that ;  what  he 
was  doing  there  ? 

A.  He  said  something  again  about  the  potatoes, 
and  so  I  said  to  him,  I  said,  ^^  After  we  left  you  got  up 
and  went  out. ' '  He  said, ' '  Yes. ' '  Then  I  said,  * '  We 
went  back  there  again  after  that"  and  I  said,  ^^Did 
you  go  back  there  again  after  we  left  the  second 
time?"  He  said,  ^^No,  I  didn't"  And  I  said  to 
him,  ^'Is  everything  you  have  said  here  to-night  as 
truthful  as  this  statement  that  you  are  making  right 
now,  [334]  that  you  didn't  go  back  there  again 
after  Berg  and  I  left  the  second  time?"  He  said, 
**Well,  I  did  go  back  there,  but  I  didn't  go  inside." 

Q.  Did  you  ask  him  what  he  went  back  for  that 
time? 
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A.  I  don't  think  I  did  that  time.  I  don't  think  I 
asked  him. 

Q.  Did  he  say  what  he  went  back  there  for? 

A.  No.  He  didn't  say  what  he  went  back  for.  I 
told  him  that  was  all  I  had  to  say ;  to  go  away. 

Q.  Did  he  volunteer  any  statement  there  at  all  at 
that  time  f 

A.  Not  that  I  recollect  at  that  time,  no.  No  noth- 
ing further  than  that. 

Q.  Now  after  that,  or  during  this  time,  did  Mr. 
Eose  say  anything  in  this  conversation? 

A.  Not  that  I  remember  of.  I  don't  think  Mr. 
Rose — I  don't  think  at  that  time  that  he  said  any- 
thing right  at  that  time,  no.     I  am  not  sure. 

Q.  Did  you  later  have  a  conversation  with  Mr. 
Rose?        A.  I  did. 

Q.  When  w^as  that? 

A.  That  was  a  few  minutes  after  this  conversation. 
Berg  and  I  started  to  take  the  girl  home,  and  when 
we  got  down  here  a  little  ways,  it  either  come  up  by 
conversation,  or  we  got  to  thinking  it  over,  and  we 
concluded  if  we  w^anted  to  get  the  whole  truth  of  the 
case  we  had  better  question  Mr.  Rose  before  he  and 
Mr.  Wooldridge  had  talked  together. 

(Defendant  objects  to  that  and  asks  that  it  be 
stricken  as  being  a  conclusion  of  the  witness  and  the 
Court  strikes  the  latter  part  of  the  answer  and  directs 
the  jury  to  disregard  it.) 

Q.  What  did  you  do? 

A.  I  went  bar-k  to  the  office,  and  I  sent  Pete  Mc- 
MuUen     down     [335]     after    Mr.     Rose,     and    he 
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brought  him  up  to  the  office. 

Q.  Tell  the  jury  just  what  occurred  with  Mr.  Rose 
when  you  got  into  the  office  there. 

A.  After  we  got  in  the  office,  I  asked — I  started  to 
ask  Mr.  Rose  some  questions — (interrupted). 

Mr.  MARQUAM.— Q.  Was  Mr.  Wooldridge 
there  ?        A.  No.     He  was  not. 

(Defendant  objects  to  this  as  hearsay,  not  being  in 
the  presence  of  the  defendant  and  therefore  not  bind- 
ing on  him  and  as  incompetent,  irrelevant  and  imma- 
terial. Objection  overruled.  Defendant  excepts. 
Exception  allowed. ) 

A.  I  took  a  pad  of  paper  and  asked  Mr.  Rose  some 
questions.  He  volunteered  some  questions.  I  had 
the  other  boys  come  in  where  we  were. 

Q.  Do  you  mean  '^ Volunteered  some  questions," 
or '^statements'"? 

A.  Statements.  He  volunteered  some  and  I  asked 
him  some  in  connection  with  it,  and  Mr.  Berg  spoke 
to  him  about  some  parts  of  his  statement  as  to  cer- 
tain conversations  that  had  taken  place,  and  I  wrote 
that  all  down.  As  I  wrote  it,  each  sentence  at  a  time, 
a  few  words  at  a  time,  I  read  them  back  to  him,  re- 
peated it,  and  asked  him  if  that  was  what  he  wanted 
to  say,  and  he  said  it  was.  And  when  I  got  the  whole 
thing  written  down,  I  asked  him  if  he  had  any  ob- 
jection to  swearing  to  it  that  it  was  true,  and  he  said 
it  was  true  and  he  would  swear  to  it.  And  I  handed 
him  the  paper,  and  I  said,  ''You  had  better  read  it.'' 
He  said  he  didn't  have  his  glasses  with  him.  So  I 
took  the  paper  and  handed  it  to  Deputy  Frank  Hall 
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and  told  him  to  read  it  to  Rose,  and  he  read  the  paper 
to  Rose,  and  Rose  signed  it  and  swore  to  it.  And  the 
])(>ys  in  tli(^  office — (interrupted).     [336] 

Q.  After  Frank  Hall  had  read  it  all  over  to  him, 
what  did  Rose  say  about  it? 

A.  He  said  that  was  substantially  what  he  wanted 
to  say;  that  that  was  the  truth.  I  cautioned  him 
again  and  again;  ^' don't  tell  anything  but  what  is  so, 
but  what  is  true.  That  is  all  I  want  to  put  down  here. 
That  is  all  I  want  to  know,"  and  he  said,  ^^That  is 
just  the  truth  of  it." 

Q.  Were  there  any  threats  of  any  kind  made  to 
him  there?        A.  None  whatever. 

Mr.  M ARQUAM. — I  move  that  the  last  two  answers 
• — I  think  there  was  a  question  in  between.  The  main 
part  of  the  testimony  I  want  to  move  to  strike,  was 
the  answer  and  question  previous  to  this.  I  move  to 
strike  as  incompetent,  irrelevant,  immaterial,  hear- 
say, a  conversation  taking  place  upon  the  part  of 
their  own  witness  Rose,  which  he  has  testified  to  but 
which  the  defendant  has  not  testified  to,  making  it 
purely  and  simply  hearsay. 

(Motion  denied.  Defendant  excepts.  Exception 
allowed.) 

Mr.  ROTH.— Q.  Mr.  Miller,  I  now  show  you  Plain- 

tiff's  Exhibit  No.  1  and  ask  you  to  state  whether  or 

not — ask  you  to  state  whose  handwriting  that  is  in. 

A.  That  I  believe  to  be  in  my  own  handwriting. 

Q.  Is  that  the  statement  you  have  been  referring  to 
now  in  your  testimony?        A.  Yes,  sir. 

Q.  As  having  been  given  by  Mr.  Rose? 
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A.  Yes,  sir.     That  is  the  same  thing.     [337] 

Q.  Now  in  that  conversation  I  will  ask  you  to  state 
whether  or  not  Mr.  Rose  said  anything  upon  the  sub- 
ject of  whether  or  not  Laura  Herrington  said  that 
anybody  was  following  her  or  that  she  came  in  to 
hide. 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial,  and  calling  for  hearsay  evidence.  Objec- 
tion overruled.  Defendant  excepts  and  exception  al- 
lowed.) 

A.  He  said — I  asked  him  what  the  little  girl  said,  if 
she  said  that  someone  was  after  her,  if  she  wanted  to 
hide  in  there.  He  said,  *^I  didn't  hear  her  say  any- 
thing like  that.''  He  said,  ''She  and  Wooldridge  were 
talking  over  by  the  stove,  and  I  didn't  hear  what  they 
said."     That  is  what  he  told  me. 

Mr.  BOTH. — You  mav  cross-examine  the  witness. 

Cross-examination. 

Mr.  MARQUAM. — Just  a  question  or  two  before 
we  adjourn. 

The  COURT — Unless  you  are  going  to  complete 
your  cross-examination — (interrupted). 

Mr.  MARQUAM. — It  won't  be  possible  to  complete 
it  to-night. 

The  COURT.— I  do  not  think  that  it  would  be  ad- 
visable to  to  start  in  with  it. 

Mr.  MARQUAM.— Very  well. 

(Trial  continued  until  ten  o'clock  to-morrow  morn- 
ing, and  the  jury,  after  being  adniouished  as  usual, 
withdraw  in  charge  of  the  bailiffs.) 

March  11,  1916,  10  o'clock  A.  M.     The  defendant 
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and  his  attorneys  and  the  District  Attorney  and  the 
jury  are  present  in  court  and  trial  resumed.     [338] 
J.  H.  MILLER,  resumes  his  testimony. 

Cross-examination. 

By  Mr.  MAliQUAM.— Q.  You  are  chief  deputy 
United  States  marshal         A.  Yes,  sir. 

Q.  How  long  have  you  held  that  position  ? 

A.  Since  the  first  of  last  May. 

Q.  What  has  been  your  previous  experience  as  an 
officer,  Mr.  Miller  ? 

A.  None  whatever,  sir.  That  is  before  that  I  was 
office  deputy  since  July  first,  1915. 

Q.  How  long  have  you  been  in  the  marshal's  office? 

A.  Since  July  1, 1913. 

Q.  And  as  I  understand  you,  prior  to  that  time  you 
had  had  no  experience  in  an  official  capacity? 

A.  No,  sir. 

Q.  What  has  been  your  business  generally  since 
you  have  been  in  Alaska  ? 

A.  I  have  been  in  the  mercantile  business,  dairy 
business  and  butcher  business. 

Q.  Have  you  any  interest  or  feeling  in  this  matter 
so  far  as  the  defendant  is  concerned  ? 

A.  I  think  not,  Mr.  Marquam,  further  than  my 
official  duty. 

Q.  Let  me  ask  you  if  it  is  true  that  during  the  last 
year  you  went  to  Mr.  Riggs  who  is  one  of  the  railroad 
commissioners  and  made  any  effort  to  have  Mr.  Wool- 
dridge removed  from  the  employ  of  the  Government. 

(Plaintiff  objer-ts,  as  irrelevant,  incom.petent  and 
immaterial,  and  not  cross-examination.     Mr.  Mar- 
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quam  states  it  is  to  show  interest,  feeling,  and  the 
attitude  of  the  witness  toward  the  defendant.  Ob- 
jection overruled.)     [339] 

Q.  Is  that  true? 

A.  I  don't  think  that  I  ever  went  to  Mr.  Riggs  and 
made  any  effort  to  have  Mr.  Wooldridge  removed,  or 
kept  from  being  hired,  or  anything  of  that  kind. 

Q.  You  say  you  don't  think  you  did  f 

A.  I  am  sure  I  didn't. 

Q.  You  would  remember  it  if  you  did  ? 

A.  Yes,  sir. 

Q.  Then  you  will  say  positively  now  that  you  never 
did? 

A.  I  will  say  positively.  I  had  better  answer  your 
question,  I  think,  as  you  put  it.  I  think  you  are  mis- 
taken, and  I  have  no  desire  to  say  anything  except 
that  you  have  got  things  a  little  twisted. 

Q.  I  don't  know.     I  want  to  find  out. 

A.  You  have  some  information,  but  your  informa- 
tion is  wrong.  I  want  to  be  perfectly  fair.  I  think 
you  said  it  was  to  Mr.  Riggs  I  went  in  regard  to  Mr. 
Wooldridge.  It  was  to  Mr.  Rigg's  assistant  that  I 
went  in  regard  to  Mr.  Wooldridge. 

Q.  What  was  the  purpose  of  that,  to  have  him  re- 
moved from  the  position  ? 

A.  Yes,  and  I  think  I  ought  to  have  the  right  to 
further  answer  that  question. 

Q.  When  was  that  ? 

A.  I  don't  remember,  but  I  think  it  was  last  spring. 

Q.  Do  you  have  any  personal  knowledge  of  your 
employer,  Mr.  Erwin,  having  made  the  same  effort  ? 
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A.  That  was  upon  the  request  of  my  employer,  Mr. 
Erwin. 

Q.  Erwin  requested  you  to  do  that?        A.  Yes. 

Q.  When  did  you  start  into  the  investigation  of  this 
case.     [340]     against  Mr.  Wooldridge 'F 

A.  About  the  time  that  I  told  you.  I  think  the  first 
investigation  was  on  the  night  of  the  fourteenth  of 
February. 

Q.  Fourteenth  of  February,  1916. 

A.  1916,  yes. 

Q.  At  whose  suggestion  did  you  start  this  investi- 
gation, if  anybody's  ? 

A.  It  was  not  suggested  to  me  by  anybody.  I  prac- 
tically started  it  myself.  That  had  come  up  out  of 
the  conversation  I  had  with  Laura  Herrington. 
That  is  how  it  came  into  my  mind. 

Q.  Did  you  at  that  time,  or  prior  to  that  time,  con- 
sult with  Mr.  Eoth'? 

A.  No,  sir,  not  in  connection  with  this  case. 

Q.  You  say  you  did  not  f 

A.  No.  Not  in  connection  with  this  case.  The 
whole  thing  developed  right  there  in  Mr.  Roth's  office 
when  the  little  girl  was  there. 

Q.  Then  that  did  start  in  Roth's  office ? 

A.  Yes.  Nothing  previous  to  that  had  ever  been 
said. 

Q.  I  presume  you  talked  with  George  Herrington, 
consulted  with  him  considerable? 

A.  I  didn't  consult  with  George  Herrington. 

Q.  Did  he  consult  with  you? 

A.  No,  sir.     He  followed  the  instructions  that  I 
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gave  him ;  that  if  the  little  girl  told  him  anything,  to 

tell  me,  to  come  and  tell  it  to  me. 

Q.  Was  this  investigation  which,  and  this  plan  of 
action  which  [341]  you  yourself  and  the  other 
deputies  entered  into  at  the  Herrington  house  and  up 
at  Rose's  shop — what  was  the  initial  purpose  of  that  *? 

A.  The  initial  purpose  of  that,  Mr.  Marquam,  was 
to  prove  whether  or  not,  by  the  conversation  that  en- 
sued between  Wooldridge  and  the  girl,  if  that 
crime  that  she  alleged  against  him  had  actually  hap- 
pened up  in  that  cabin. 

Q.  It  was  for  the  purpose  of  securing  evidence  to 
help  in  his  conviction  of  that  offense  that  had  been 
committed  some  years  or  more  before  ? 

A.  It  was  for  the  purpose  of  proving  whether  that 
statement  of  her's  was  the  truth  or  not. 

Q.  Isn't  it  a  fact,  Mr.  Miller,  that  it  was  for  the 
purpose  of  gaining  some  more  evidence  that  w^ould 
aid  in  his  conviction. 

A.  I  can  give  you  an  exact  illustration  if  you  want 
to  as  to  just  what  purpose  was,  so  there  eau  bo  '\o 
doubt  about  it. 

Q.  Answer  my  question. 

A.  I  can't  answer  that  question  in  that  way  fairly 
to  both  sides.  It  is  whatever  developed.  If  it  de- 
veloped something  that  w^ould  aid  the  prosecution, 
well  and  good ;  if  it  developed  something  that  would 
aid  the  defendant,  well  and  good.  It  made  no  differ- 
ence to  me. 

Q.  You  as  an  officer  investigating  that  matter  were 
not  satisfied.     I  take  it,  that  you  had  sufficient  evi- 
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dence  to  justify  a  prosecution  against  Mr.  Wool- 

dridge  up  to  that  time. 

A.  Not  on  the  girPs  lone  statement. 

Q.  Or  on  anybody  else 's  statement  at  that  time  ? 

A.  I  hadn  't  investigated  anybody  else  at  that  time. 
[342] 

Q.  With  regard  to  the  offense  in  question  here 
wherein  he  is  charged  with  rape  ?        A.  Yes,  sir. 

Q.  You  had  made  somewhat  of  an  investigation, 
had  you  not,  as  to  whether  there  was  any  other  evi- 
dence in  existence  at  that  time  that  would  tend  to 
corroborate  her  bare  statement? 

A.  The  girl  had  made — (interrupted). 

Q.  Answer  that. 

A.  No.  Not  that  I  remember  of,  that  I  had  in- 
vestigated at  that  time. 

Q.  And  it  was  for  the  purpose  of  determining  the 
need  of  other  testimony  or  other  evidence,  that  you 
started  this  plan  of  action"? 

A.  It  was  this:  To  get  evidence  in  the  case,  real 
evidence  as  to  the  truth  or  falsity  of  her  charge. 

Q.  Yes?        A.  Yes,  sir. 

Q.  And  was  George  Herrington  in  consultation 
during  this  time  with  Mr.  Roth  or  yourself? 

A.  He  never  was  in  consultation  with  me,  not  con- 
sultation.    No,  sir. 

Q.  When  T  say  consultation,  I  mean  talking  to- 
gether. 

A.  Yes.  He  came  to  me  and  reported  these 
things  to  me  as  I  have  stated. 

Q.  In  this  particular  investigation  was  he  to  re- 
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port  to  you?     Was  there  an  understanding  between 

you  and  Mr.  Roth  that  Herrington  was  to  report  to 

you,  or  was  he  reporting  to  Mr.  Roth,  and  then  he, 

Mr.  Roth,  consulting  with  you  as  to  the  plan  of 

action? 

A.  No,  sir.  Mr.  Roth  didn't  consult  with  me  as 
to  the  plan  of  [343]  action  in  securing  this  evi- 
fdence.     That  was  my  own  plan. 

Q.  As  to  the  details  of  it? 

A.  As  to  what  was  the  proper  thing  for  me  to  do 
to  keep  within  the  law  and  do  the  right  thing  as  far 
as  the  law  was  concerned,  I  consulted  with  Mr. 
Roth,  as  to  how  far  I  should  go  in  a  thing  of  this 
kind  in  investigating. 

Q.  In  that  respect  you  followed  Mr.  Roth's  ad- 
vise?       A.  Yes,  sir. 

Q.  But  you  mean  to  say  that  as  to  the  details  in 
working  out  this  scheme,  those  were  your  own? 

A.  Those  were  my  own.  That  was  my  way  of 
trying  to  determine  the  truth  of  the  matter. 

Q.  What  I  was  getting  at  was  this:  With  regard 
to  Mr.  Herrington  himself,  undoubtedly  you  relied 
upon  Mr.  Herrington  for  help  in  this  matter. 

A.  Not  any  more  than  to  bring  me — I  will  ex- 
plain the  matter,  why  I  used  Herrington,  if  you 
want  me  to. 

Q.  1  want  you  to  answer  the  question.  I  want  to 
be  fair  with  you.        A.  I  will  be  fair  with  you. 

Q.  But  I  want  you  to  answer  the  question.  You 
or  somebodv  did  have  occasion  to  talk  or  consult 
with  Herrington?        A.  Not  consult. 
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Q.  What  do  you  mean.     Talk  with  himf 

A.  If  I  understand  ^'consult"  it  means  that  if 
you  and  I  were  to  consult  together  on  a  plan  of  ac- 
tion, if  I  understand  the  word  ^^ consult." 

Q.  I  mean  talk  w^ith  him. 

A.  Yes.  I  talked  with  him,  if  that  is  what  you 
mean.  I  told  [344]  him  or  gave  him  instructions 
what  to  do. 

Q.  Did  you  attend  to  all  that  or  did  Mr.  Roth  at- 
tend to  any  part  of  it? 

A.  He  never  attended  to  anything  that  I  remem- 
ber. If  he  did  it  was  something  that  didn't  come 
within  my  knowledge. 

Q.  When  did  George  Herrington  first  tell  you 
about  having  had  a  talk  with  Wooldridge  with  re- 
gard to  some  potatoes  that  Wooldridge  was  to  de- 
liver or  sell? 

A.  I  think  it  was  before  the  fourteenth.  If  I  re- 
member I  think  it  was  the  eleventh  or  the  twelfth 
that  he  said  Wooldridge  said  something  to  him  about 
potatoes. 

Q.  Wasn't  it  before  that? 

A.  I  don't  think  it  was.  I  won't  be  positive  as  to 
a  day  or  two  there,  for  I  am  not  sure. 

Q.  Now,  the  fourteenth,  you  fix  as  the  day  which 
— what  do  you  identify  the  fourteenth  by,  by  what 
fact  that  appears  in  this  case? 

A.  Valentine's  Day. 

Q.  With  regard  to  this  case? 

A.  The  meeting  at  the  house,  at  the  Herrington 
house. 
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Q.  In  the  evening?        A.  Yes,  sir. 

Q.  The  time  that  these  people  were  upstairs? 

A.  Yes,  sir. 

Q.  You  identify  that  as  the  fourteenth? 

A.  Yes,  sir. 

Q.  Now,  as  a  matter  of  fact,  didn't  you,  didn't 
your  office  and  your  deputies  have  in  mind  the  lay- 
ing of  this  scheme  down  [345]  there — call  it 
whatever  you  want — (interrupted). 

A.  Any  name  you  like. 

Q.  — sometime  before  that  between — somewhere 
between  five  and  ten  days  before?        A.  No,  sir. 

Q.  Did  you  ever  have  a  talk  with  Mr.  Berg  in 
which  this  matter  was  outlined  or  at  least  subjected 
so  that  he  knew  that  there  was  a  proposition  on  to 
get  evidence  against  Wooldridge  somewhere  be- 
tween five  and  ten  days  before  that  meeting  occurred 
down  there?        A.  No,  sir, 

Q.  If  Mr.  Berg  made  that  statement,  he  is  mis- 
taken, is  he?        A.  He  certainly  is. 

Q.  How  did  Herrington  come  to  give  you  this 
information  about  Wooldridge  coming  to  the  house 
or  intending  to  come  to  the  house  on  this  potato 
proposition  ?  Did  he  come  to  you  and  tell  you  about 
that?        A.  Yes. 

Q.  And  that  is  the  first  information  you  had  of  it? 

A.  That  is  the  first  information  I  had  of  it. 

Q.  What  did  you  say  to  George  Herrington,  Mr. 
Miller,  when  that  occurred? 

A.  I  don't  know  as  to  what  I  might  have  said  to 
him.     I  probably  said  that  if — (interrupted). 
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Q.  Just  a  minute.  If  you  don't  remember, 
don't  guess  at  it. 

A.  I  don't  remember  just  what  I  said. 

Q.  Didn't  you  tell  him,  in  substance  at  least  to 
get  his  daughter  Laura  to  make  a  date  with  Wool- 
dridge?       A.  No,  sir. 

Q.  You  didn't f     [346] 

A.  That  is  a  thing  that  I  have  always  avoided. 

Q.  Well,  did  he  suggest  it?        A.  No,  sir. 

Q.  He  didn't? 

A.  No,  sir.     Not  the  way  you  put  it. 

Q.  Not  the  way  I  put  it.  Wasn't  that  your  inten- 
tion, and  wasn't  that  George  Herrington's  inten- 
tion, and  wasn't  that  Mr.  Roth's  intention,  as  you 
understood  it,  that  if  you  could  get  Laura  Herring- 
ton  alone,  when  Wooldridge  came  there,  to  en- 
courage her  to  do  it?        A.  No,  sir. 

Q.  That  is  not  it? 

A.  Not  in  that  way.  You  put  it  wrong.  I  can 
answer  that  question. 

Q.  Well,  that  is  an  answer.  You  say  that  you 
didnot  do  that?        A.  No. 

Q.  When  and  through  whom  did  you  first  receive 
any  information  that  a  plan  had  been  laid  or  con- 
summated whereby  these  two  people  were  to  be 
found  alone  there  or  would  be  alone? 

A.  Through  George  Herrington. 

Q.  He  told  you  about  it?        A.  Yes,  sir. 

Q.  And  you  them  immediately  laid  your  wires  for 
the  purpose  of  catching  him? 

A.  Not    inmiediately.     No.     I    went    down    that 
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evening  at  five  o'clock  or  such  a  matter. 

Q.  In  plenty  of  time?     [347] 

A.  In  plenty  of  time.     Yes. 

Q.  What  did  you  do'? 

A.  You  want  to  know  exactly  what  was  done, 
don't  you? 

Q.  Yes.  The  other  witnesses  have  attempted  to 
describe  it,  but  you  are  the  one  that  know  more 
about  it,  and  I  would  like  to  have  your  statement. 

A.  It  will  become  necessary  for  me  to  tell  you 
something  that  I  would  rather  wouldn't  become 
public  property. 

Q.  The  reason  I  ask  you  this  is  because  this  had 
all  been  developed  before  this  jury. 

A.  In  our  office  we  have  a  dictaphone,  which  is 
used  for  the  purpose  of  getting  conversation  be- 
tween people,  and  that  conversation  can  be  trans- 
mitted at  least — I  don't  know  how  far,  but  we  have 
a  wire  fifty  feet  long,  and  we  can  hear  that  far  any 
conversation  transmitted  by  that  instrument.  I 
went  to  that  house  and  in  the  main  front-room  I  put 
the  little  instrument  that  takes  the  noises,  the 
sounds.  I  run  the  wire  and  secreted  that  so  it 
couldn't  be  seen — secreted  that  so  it  couldn't  be  seen 
and  run  the  wire  back  to  where  the  receiver  is,  put- 
ting the  receiver  on  a  table.  And  that  was  all  the 
work  that  we  did  there  in  the  house  at  that  time. 

Q.  That  was  installed  in  the  evening  about  seven 
or  seven-thirty? 

A.  No.  That  was  installed  about  five  o'clock  in 
the  evening,  somewhere  near  there. 
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Q.  Who  was  there  and  saw  it  installed  *? 

A.  Mr.  Berg  was  there,  and  Laura,  and  her  father, 
I  think. 

Q.  George  Herrington^     [348]        A.  Yes. 

Q.  And  Mrs.  Herrington^ 

A.  I  think  Mrs.  Herrington  was  there. 

Q.  They  all  saw  and  knew  what  it  was? 

A.  I  don't  know.  I  didn't  explain  to  Mrs.  Her- 
rington. Mrs.  Herrington  was  full  of  whisky  at 
the  time.     That  is  the  truth  of  the  matter. 

Q.  Full  of  whisky  I 

A.  She  had  plenty  aboard.     Yes,  sir. 

Q.  Is  that  the  only  time  you  ever  saw"  Mrs.  Her- 
rington full  of  whisky? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  sustained.  Defendant  ex- 
cepts.    Exception  allowed.) 

Q.  Isn't  it  a  fact  that  you  have — I  want  to  put 
this  question  direct,  inasmuch  as  the  witness  has 
answered  that  question,  for  the  purpose  of  the  rec- 
ord. Isn't  it  a  fact  that  you  have  personal  knowl- 
edge, or  know  at  least,  that  Mrs.  Herrington  is 
drunk,  or  at  least  gets  whisky  and  drinks  it  when- 
ever she  can  get  hold  of  it? 

(Plaintiff  objects  for  the  same  reasons  last  stated. 
Objection  sustained.  Defendant  excepts.  Excep- 
tion allowed.) 

Q.  What  instructions  did  you  give  Mr.  Herring- 
ton and  Mrs.  Herrington  and  the  girl? 

A.  I  gave  them  no  instructions  any  more  than 
that  before  the  time  that  this  meeting  was  to  take 
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place  they  should  be  away  from  there. 

Q.  All  of  them  except  Laura? 

A.  All  of  them  except  Laura.     Yes. 

Q.  You  must  have  explained  to  Mr.  Herrington 
at  least,  whether  [349]  you  did  to  Mrs.  Herring- 
ton  or  not,  why  you  wanted  them  aw^ay. 

A.  Yes,  sir. 

Q.  And  he  agreed  to  see  that  those  conditions 
were  observed?        A.  Yes,  sir. 

Q.  Were  you  down  there  when  these  people  that 
went  upstairs  came  there?        A.  No,  sir. 

Q.  Did  you  direct  these  people  to  go  there? 

A.  I  asked  Mr.  Wolcott  to  go  there  and  report 
whatever  he  could  hear  over  that  dictaphone. 

Q.  Who  had  Mr.  Clark  go  there? 

A.  Mr.  Berg. 

Q.  By  your  permission  or  direction? 

A.  I  asked  Mr.  Berg  if  he  knew  someone  who  was 
a  thoroughly  reliable  good  citizen  that  he  could  take 
there  with  him  whose  word  wouldn't  be  doubted. 

Q.  You  didn't  talk  with  Mr.  Clark? 

A.  No.  I  think  Mr.  Clark  came  in  the  office,  Mr. 
Clark  and  Mr.  Wolcott,  just  before  they  started. 

Q.  You  knew  that  he  was  going  to  be  there? 

A.  Yes,  sir. 

Q.  What  were  your  instructions  to  Laura  Her- 
rington, if  any? 

A.  My  instruction  to  Laura  Herrington  was  to 
talk  with  Mr.  Wooldridge  regarding  the  time  that 
she  claimed  he  had  sexual  intercourse  with  her  in 
that  cabin  up  by  his  home,  to  talk  with  him  gen- 
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orally  about  it,  and  I  explained  to  the  little  girl  that 
that  was  for  the  purpose  of  proving  whether  it  ever 
happened  or  didn't  happen.  I  said  ^^When  [350] 
you  talk  to  Mr.  Wooldridge,  you  talk  to  him  about 
that  time,  and  his  answers  to  you  will  be  proof  as 
to  whether  you  are  telling  the  truth  or  telling  a  lie 
about  it." 

Q.  You  told  her  especially  to  talk  about — as- 
suming the  truth  of  that  matter,  to  talk  about  some- 
time she  had  claimed  to  have  had  sexual  inter- 
course with  the  defendant.  That  is,  the  evidence 
of  this  first  charge  in  the  indictments 

A.  Yes,  sir. 

Q.  That  is  what  you  referred  to?        A.  Yes. 

Q.  You  told  her  to  talk  loud? 

A.  I  told  her  to  speak  in  a  good  ordinary  tone. 

Q.  Did  you  explain  to  her  that  this  dictaphone 
was  there?        A.  Yes. 

Q.  And  she  must  talk  reasonably  loud  so  it  would 
be  recorded? 

A.  I  don't  think  so.  The  dictaphone  is  just  about 
as  sensitive  as  the  ear,  or  even  a  little  more  so. 

Q.  All  right. 

A.  Yes.     I  think  a  trifle  more  so. 

Q.  Take  that  dictaphone  and  put  it  in  a  desk,  in 
a  drawer,  and  you  could  hear  an  ordinary  conver- 
sation ? 

A.  Yes.  I  could  liang  it  up  in  that  room  out  there 
(indicating)  and  I  think  it  would  record  every- 
thing you  and  I  are  saying  now. 

Q.  By  record,  you  don't  intend  to  give  the  jury 
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the  idea  that  it  records  on  a  record? 

A.  No.  It  transmits,  takes  the  sound  and  trans- 
mits it. 

Q.  So  that  the  person  at  the  other  end,  who  has 
this  cap  over  [351]  his  ears  can  hear  it  the  same 
as  a  telephone? 

A.  Just  the  same  as  if  they  were  sitting  in  the 
room. 

Q.  It  is  only  a  telephone  that  is  much  more 
powerful  than  the  ordinary  telephone? 

A.  As  I  understand  it,  I  believe  that  is  what  it 
is. 

Q.  Laura  Herrington  knew  that  these  men  were 
upstairs  and  knew  the  purpose  for  which  they  were 
there?        A.  Yes,  sir. 

Q.  Well,  you  were  informed  later  on  that  this 
plan  had  failed,  were  you  not? 

A.  Well,  I  was  informed — (interrupted). 

Q.  Nobody  came? 

A.  I  was  informed  that  nobody  came  at  that  time. 

Q.  So  you  went  up  there?        A.  Yes. 

Q.  You  and  Berg?        A.  Yes. 

Q.  What  did  you  say  when  these  men  came  down 
to  your  office  and  reported  that  they  had  stayed 
there  three-quarters  of  an  hour,  or  an  hour,  and  no- 
body came? 

A.  There  was  nobody  came  to  the  office  except 
Mr.  Berg,  I  believe. 

Q.  What  did  you  say  to  Mr.  Berg? 

A.  I  asked  him  ^^What  is  the  matter  down  there, 
and  he  said,  **Well,  Wooldridge  didn't  come." 


>> 
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Q.  Let  me  ask  you  if  you  said  this  to  Berg:  ^^We 
will  just  go  up  there  and  see,  and  see  if  that  girl 
is  lying  to  us." 

A.  I  did,  I  think.  Yes.  That  is  one  of  the  first 
things  that  flashed  through  my  mind. 

Q.  So  you  went  up  there  and  knocked  on  the 
door,  expecting  [352]  to  have  a  talk  with  her, 
and  you  saw  Wooldridge  in  there  then,  sitting  there? 

A.  Yes. 

Q.  Was  he  sitting  down? 

A.  As  I  opened  the  door,  he  was  sitting  like  this 
(indicating)  to  my  left  in  a  chair. 

Q.  How  was  he  dressed? 

A.  I  don't  recollect,  but  I — (interrupted). 

Q.  Did  he  have  his  fur  coat  on? 

A.  I  think  he  had  an  overcoat  on.  I  wouldn't  say 
it  was  a  fur  coat. 

Q.  Did  he  have  his  hat  in  his  hand  ? 

A.  I  don't  know.  I  just  saw  him  at  a  glance  like 
that,  and  it  occurred  to  me  that  he  had  come  there, 
and  I  didn't  care  to  have  him  recognize  me  at  that 
time. 

Q.  So  you  handled  yourself  by  the  way  you  faced, 
kept  your  face  away  from  him,  so  as  to  prevent  him 
from  recognizing  you? 

A.  I  spoke  to  him,  I  think,  said  to  him  '^Good 
evening." 

Q.  Didn't  you  disguise  your  voice? 

A.  No.  I  didn't  disguise  my  voice.  I  said  to  the 
little  girl  **Is  your  father  in"?  or  words  to  that 
effect. 
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Q.  You  just  said  you  didn't  want  him  to  know  it 
was  vou. 

A.  No,  I  didn't  want  him  to  know  it  was  me. 

Q.  So  you  must  have  done  whatever  occurred  to 
you  at  that  time  to  prevent  him  from  recognizing 
you? 

A.  Yes.  Although  I  had  known  Wooldridge  for 
a  long  time  and  he  worked  for  me  once. 

Q.  There  was  light  on  in  there.     [353] 

A.  Yes. 

Q.  How  was  that  house  lighted  ? 

A.  There  were  lamps  in  there. 

Q.  Electric  light  ?        A.  No.     Lamps,  I  think. 

Q.  Tell  the  jury  whether,  under  the  circumstances 
as  surrounding  yourself,  with  your  coat  collar 
turned  up,  as  I  understood  from  Berg,  it  was  a  diffi- 
cult thing  for  a  man  to  recognize  you. 

A.  I  think  it  was,  on  account  of  the  wav  I  stood 
when  speaking  to  the  little  girl.  She  was  in  front 
of  me  here,  and  Wooldridge  was  here  (indicating). 
So  I  naturally  w^ouldn't  be  in  view,  and  if  my  coat 
collar  was  turned  up  he  probably  wouldn't  see  my 
face. 

Q.  Did  you  have  a  talk  with  George  Herrington 
that  night  ? 

A.  Not  that  night.  I  had  talked  with  him  during 
the  evening  when  I  was  installing  the  dictaphone. 

Q.  I  mean  after  that.         A.  No,  sir. 

Q.  When  did  you  see  him  again? 

A.  The  next  dav  some  time. 

Q.  What  time?        A.  I  don't  remember. 
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Q.  When  did  you  see  Laura  Herrington  again  1 

A.  T  didn't  see  her  again  until  we  came  back  to 
the  house.  We  left  after  I  had  that  conversation 
with  her  when  Wooldridge  was  there.  We  left  and 
went  away,  and  I  saw  him  leave  shortly  after  we  left, 
then  1  turned  around  and  came  back  and  had  a  talk 
with  her.     [354] 

Q.  How  long  did  you  stay  there  ? 

A.  I  stayed  about  ten  minutes. 

Q.  You  saw  Wooldridge  leave  or  Herrington 
leave  ? 

A.  Wooldridge,  after  we  had  the  conversation. 

The  COURT. — The  questions  were  directed  to  Mr. 
Herrington. 

Mr.  MARQUAM. — I  was  directing  my  questions, 
Mr.  Miller,  particularly  to  when  you  saw  the  girl. 

A.  Yes.  It  was  when  I  went  back  shortly  after 
Mr.  Wooldridge  left. 

Q.  And  you  didn  't  see  Mr.  Herrington  then  ! 

A.  No,  sir. 

Q.  What  time  was  it  when  you  went  back  there  ? 

A.  The  last  time  ? 

Q.  Yes.     The  last  time? 

A.  I  don't  know.  T  think  it  was  about  half -past 
eight  when  we  left  the  office,  or  a  little  later  than 
that,  and  we  went  down  there  and  went  in  and  this 
conversation  ensued;  then,  after  we  went  out,  we 
went  down  the  street  a  block,  and  it  was  not  but  a 
short  time  until  Wooldridge  came  out  and  we  went 
back  in. 
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Q.  Didn't  he  follow  you  out  almost  immediately? 

A.  No.  I  think  we  were  nearly  to  the  end  of  the 
block  before  he  came  out. 

Q.  It  was  not  more  than  a  minute  ? 

A.  No.  It  was  not  any  length  of  time.  I  would 
say  it  was  a  minute  or  two  or  three.  I  wouldn't  be 
able  to  sav  that. 

Q.  Then  you  went  back  again  ? 

A.  Then  we  went  back  again. 

Q.  AAHiat  time  was  that?     [355] 

A.  I  w-ould  imagine  it  was  somewhere  between  a 
quarter  to  nine  and  nine  o'clock.  I  can't  say  ex- 
actly. 

Q.  Then  you  saw  George  Herrington  the  next  day  % 

A.  Yes. 

Q.  And  you  had  a  talk  \\ith  him  about  this  plan 
you  were  going  to  lay  in  Eose's  shop? 

A.  Yes,  sir. 

Q.  He  knew  all  about  that? 

A.  No.     He  knew  nothing  of  it. 

Q.  Didn't  you  tell  him  about  it? 

A.  No,  because  I  didn't  know  anything  about  it  at 
that  time. 

Q.  Maybe  I  misunderstood  you.         A.  Yes. 

Q.  You  say  you  saw  George  Herrington  the  next 
morning?        A.  Yes. 

Q.  Now,  1  intended  to  ask  you,  whether  you  un- 
derstood it  that  way,  whether  you  had  a  talk  with 
him  w^hen  you  saAv  him  the  next  day,  or  the  next 
morning,  about  this  arrangement  that  you  had  made 
or  were  going  to  make  up  at  Rose's  bicycle  shop. 
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A.  No.  He  eame  to  me  and  told  me — (inter- 
rupted). 

Q.  Never  mind  what  he  told  you.  You  had  a  con- 
versation with  him^ 

A.  I  had  a  conversation.  He  reported  to  me  in 
regard  to  the  bicycle  shop,  that  is,  he  gave  me  a  re- 
port in  regard  to  that. 

Q.  You  got  that  from  him? 

A.  I  got  that  from  him. 

Q.  Without  quoting  what  he  said.  That  is  not 
proper  testimony.  [356]  Then  you  got  your  in- 
formation upon  w^hich  you  based  this — what  you  did 
afterwards  at  the  bicycle  shop,  from  George  Her- 
rington.  A.  That  is  it  exactly. 

Q.  Did  you  then  tell  him  your  plan  of  action  ? 

A.  No,  sir.     Because  I  didn't  have  any. 

Q.  You  developed  that  later?        A.  Yes. 

Q.  Did  you  develop  that  alone,  or  did  you  develop 
that  in  consultation  with  Mr.  Roth? 

A.  Absolutely  alone. 

Q.  AVhen  was  the  first  time  that  Mr.  Roth  knew 
anything  about  that?        A.  Well,  I  don't  know. 

Q.  Was  that  before  you  went  up  there  ? 

A.  I  don't  know  whether  I  reported  it  to  him  or 
not.  To  tell  you  the  truth,  I  couldn't  say,  and 
wouldn't  say. 

Q.  I  understood  you  to  say  awhile  ago  that  you 
consulted  Mr.  Roth  upon  questions  of  policy  and 
whether  or  not  you  were  going  too  far  or  if  it  was 
right  that  you  should  do  these  things.         A.  Yes. 

Q.  Did  you  consult  him  in  regard  to  whether  it 
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was  all  right  for  you  to  do  what  you  did  down  at 

the  Herrington  house?         A.  Yes. 

Q.  Wouldn't  you  be  likely  to  consult  him  about 
what  you  proposed  to  do  at  the  bicycle  shop  as  to 
whether  it  was  legitimate  and  proper? 

A.  The  action  to  be  taken  was  exactly  the  same. 
[357] 

Q.  And  his  first  advice  was  sufficient  to  justify 
you.        A.  To  cover  all  the  ground,  yes. 

Q.  And  assuming  that  it  w^as,  you  then  developed 
in  your  own  mind  the  plan  of  action  to  be  adopted 
at  the  bicycle  shop  ?        A.  Yes. 

Q.  What  time  of  day  was  it  that  you  developed  the 
plan  of  action  to  be  adopted  at  the  bicycle  shop? 

A.  Well,  it  was  along  during  the  afternoon  some- 
time. I  don't  know  just  when.  I  went  up  and 
looked  all  around  there  and  I  saw  three  different 
places  there  from  which  a  person  could  get  near  to 
where  I  wanted  to  get. 

Q.  What  places  were  they? 

A.  Bill  McPhee's  place,  Mrs  Wilson's  bath-house, 
and  McDermott's  store. 

Q.  That  you  could  get  through  ? 

A.  Where  I  could  get  near  to  Rose's  building,  near 
enough  to  hear  what  was  going  on  in  there,  or  see. 

Q.  Were  you  back  through  each  of  those  places? 

A.  No,  sir. 

Q.  You  just  went  through  ^IcDermott's? 

A.  Yes.     That  is  the  only  place  I  did  go  through. 

Q.  Did  you  tell  McDermott  what  you  were  after? 

A.  No.     Not  in  that  wav.     1  told  McDermott  that 
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there  was  a  matter  coming  oK  there  in  connection 
with  a  reported  crime,  and  that  I  wanted  to  use  his 
building  for  the  purpose  of  determining  whether  it 
was  true  or  not,  or  words  to  that  effect  as  near  as 
I  can  remember.  That  is  what  I  tried  to  imply.  I 
didn't  tell  him  who  it  was. 

Q.  Nor  what  it  was?     [358] 

A.  Nor  what  it  was. 

Q.  Nor  w^hat  kind  of  a  crime  it  was  f 

A.  No,  sir.     I  don't  think  I  did. 

Q.  And  it  was  upon  that  representation  that  you 
got  permission  from  Mr.  McDermott  to  pass  through 
his  stored 

A.  Yes.  Mr.  McDermott  said,  ''If  there  is  any- 
thing I  can  do  to  ferret  out  anything,  the  truth  of 
it,  or  anything  of  that  kind,  you  can  always  use  my 
place." 

Q.  You  went  back  in  that  hallway  and  made  an 
examination  yourself  to  see  w^hat  the  situation  was  ? 

A.  Yes,  sir. 

Q.  As  far  as  its  adaptability  for  the  purpose? 

A.  Yes. 

Q.  Did  you  cut  through  the  paper  or  cloth  at  that 
time  ?        A.  No,  sir. 

Q.  Were  you  looking  for  a  place,  Mr.  Miller,  to 
place  this  dictaphone? 

A.  Well,  I  had  that  in  view.     I  had  that  in  mind. 

Q.  If  you  could  have  found  a  suitable  place  you 
would  have  placed  this  dictaphone  there? 

A.  Yes. 

Q.  But   I  take  it   tliat  the  situation  from  your 
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standpoint  was  just  as  favorable  for  listening  as  it 
was  for — that  is,  without  the  aid  of  this  dictaphone, 
as  it  was  with  it. 

A.  Yes.  I  didn't  figure  that  I  could  get  the  re- 
ceiver or  receiving  part  of  the  machine  that  takes  the 
sound  any  closer  to  the  people  than  the  person's  ear 
would  be. 

Q.  Didn't  this  idea  occur  to  you:  that  if  you  were 
going  to  go  into  a  scheme  of  that  kind,  that  if  you 
had  this  [359]  dictaphone  with  a  stenographer  at 
the  end  of  it,  a  man  who  is  honest  and  would  report 
what  you  heard,  that  you  would  have  what  was  heard 
there  and  there  wouldn't  be  any  guesswork  about 
it  ?     Didn  't  that  occur  to  vou  1 

A.  I  don't  know  as  I  understand  that  question  as 
you  put  it  to  me. 

Q.  I  will  make  it  plain.  You  understand  the 
fallibility  of  the  human  mind  as  far  as  memory  is 
concerned,  don't  you'?        A.  Yes. 

Q.  And  the  ordinary  man  might  listen  to-day  to  a 
conversation  and  the  best  that  he  could  do  would  be 
to  give  his  ideas  as  to  what  was  said.  A  good  many 
men  are  that  way. 

A.  But  in  a  thing  of  this  kind  there  would  only  be 
a  vital  part  that  would  settle  the  thing  one  way  or 
the  other. 

Q.  You  understand  that  even  a  man  listening  to  a 
conversation  in  which  there  is  one  vital  question, 
that  it  is  very  difficult  and  almost  impossible  for  him 
to  repeat  the  language  and  the  words  that  have  been 
used  by  the  parties.     Don't  you  know  that? 
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A.  Yes,  sir. 

Q.  Didn't  it  occur  to  you  that  if  you  were  going 
to  involve  a  man  with  evidence  taken  in  that  way, 
if  that  was  a  legitimate  wa}^  to  get  at  it,  wouldn't  it 
be  better  to  get  his  exact  words,  as  you  attempted  to 
do  wdth  Mr.  Wolcott  in  this  other  house,  than  to  rely 
upon  one  of  your  deputies  to  remember  ? 

A.  Yes,  if  it  had  been  possible  to  put  the  machine 
in  there. 

Q.  Wasn't  it  possible?     [360] 

A.  There  was  no  way  to  get  it  on  the  inside  with- 
out being  discovered. 

Q.  Don't  you  know  that  that  machine,  if  3'ou  had 
hung  it  up  facing  that  point,  that  opening,  that  Mr. 
Berg  cut  in  that  wall  w^here  there  is  an  inch  space 
betw^een  the  boards,  as  he  claims — and  I  guess  you 
will  claim  if  you  examine  it — with  paper  and  cloth 
on  the  other  side,  that  that  instrument  there  would 
have  received  every  sound  of  the  voice  just  as  plain 
as  if  it  had  been  right  in  the  room  ? 

A.  No,  I  don't  think  so. 

Q.  Haven't  you  tested  that  out  to  know  that  that 
fact  is  truel 

A.  No,  T  don't  know  that  that  is  true.  I  have 
tested  it  out  at  keyholes  in  the  office,  and  it  doesn't 
work  so  good. 

Q.  You  just  told  the  jury  in  answer  to  my  ques- 
tion that  you  could  put  it  in  a  drawer  here  of  one 
of  these  desks  aud  close  the  drawer,  aud  hear  our 
conversation  out  in  this  courtroom. 

A.  You  must  have  misunderstood  me  if  you  un- 
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derstood  that  I  said  you  could  put  it  in  a  desk  and 

close  the  drawer  and  you  could  hear. 

Q.  What  did  you  say  ? 

A.  I  said  you  could  put  it  under  a  table,  or  put 
it  in  a  drawer,  but  if  you  shut  the  sound  away  from 
that  instrument  it  won't  receive  the  sound  any  more 
than  your  ear  will  if  you  shut  the  sound  away  from 
your  ear. 

Q.  Don't  you  know  that  that  instrument  can  be 
placed  at  a  hole  cut  in  this  wall  here  and  that  re- 
ceiver put  in  there  and  the  cloth  and  paper  pasted 
over  it  again,  and  that  you  could  hear  a  sound  in  this 
room  almost  as  plain  as  if  it  was  right  out  in  the 
room?     [361] 

A.  You  bet  it  won't.  You  try  it.  I  will  give  you 
a  demonstration  of  it. 

The  COURT. — I  think  you  gentlemen  will  have 
to  get  together  and  try  it  out. 

A.  Mr.  Marquam  and  I  have  tried  it  out  and  I  am 
willing  to  try  the  machine  out  again. 

Q.  I  never  used  it  for  a  purpose  of  this  kind. 

A.  Yes  it  w^as,  Mr.  Marquam. 

Q.  Isn't  it  a  fact  that  an  opening  through  which 
a  person  could  look  and  see  what  was  going  on  in  the 
room  and  hear  w^hat  was  said  in  that  room,  if  that 
transmitting  part  of.  that  dictaphone  was  placed 
there  over  that  you  could  hear  just  as  well  as  you 
could  hear  with  your  ear? 

A.  Yes,  I  believe  you  could  if  you  don't  keep  the 
sound  away  from  it. 
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Q.  That  condition  existed  there  when  Mr.  Berg 
was  there. 

A.  He  found  a  place  there,  I  think,  Mr.  Berg 
opened  up  a  place  so  he  could  hear,  but  there  was  no 
place  opened  up  like  that  when  I  was  there. 

Q.  Well,  what  I  am  getting  at  now  is,  the  condi- 
tions were  such  that  it  was  possible  for  the  use  of 
that  dictaphone.        A.  Yes,  it  was  possible. 

Q.  When  Mr.  Berg  came  back  to  you  after  having 
listened  to  what  went  on  in  that  room,  what  did  he 
tell  you  about  any  conversation  with  regard  to  the 
case? 

A.  Why,  Mr.  Berg  didn't  report  to  me.  When  we 
came  up,  all  of  us,  to  the  office,  got  up  to  the  office, 
and  I  was  questioning  Mr.  Rose,  Mr.  Berg  stood 
there  and  said  to  him  he  said — well,  I  asked  him, 
^^Is  there  anything  more  you  [362]  remember, 
any  more  of  this  conversation,"  and  he  would  say, 
*'Well,  I  don't  know  as  there  was  anything  more," 
or  something  like  that,  and  Mr.  Berg  would  say  to 
him  '^What  was  the  conversation  that  you  and  Mr. 
Wooldridgc  had  about  the  key  hanging  upon  the 
wall." 

Q.  That  is  what  I  asked  you  about.  I  am  asking 
you  what  Mr.  Berg  told  you  about  what  he  himself 
heard. 

A.  He  told  me  he  had  heard  a  lot  of  talk  that  went 
on  there.  He  might  have  said,  **I  heard  a  lot  of  talk 
that  went  on  there,"  and  I  think  he  did. 

Q.  With  regard  to  any  conversation  between  Rose 
and  Wooldridge  about  keys,  what   did  Berg  say  he 
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heard  or  didn't  hear? 

A.  I  don't  recall  what  he  might  have  said. 

Q.  You  don't? 

A.  I  don't  recall  any  more  than  I  know  that  he  did 
at  some  time  tell  me  about  hearing  them  talking 
about  the  key  and  about  other  things. 

Q.  Just  think,  if  you  can,  back  to  the  time  that  Mr. 
Berg  first  talked  to  you  and  you  talked  with  Mr. 
Berg,  w^henever  that  was,  on  the  question  of  what  the 
conversation  between  Wooldridge  and  Mr.  Rose  was 
in  regard  to  keys,  and  what  he  told  you. 

A.  I  think  he  said  something  to  me  as  we  started 
to  take  Laura  Herrington  home.  I  think  Mr.  Berg 
said,  **You  want  to  get  hold  of  Rose  and  hear  what 
he  has  got  to  say,  because  I  heard  a  lot  of  conversa- 
tion there." 

Q.  Do  you  mean  a  lot  of  conversation  about  a  key 
or  keys,  or  a  lot  of  general  conversation  ? 

A.  A  lot  of  general  conversation.  I  can't  recall 
just  what     [363]     he  said. 

Q.  To  refresh  your  memory^  didn't  you  tell  me, 
Mr.  Miller,  some  time  not  long  ago,  before  I  was 
ever  connected  with  this  case  and  just  casually  dis- 
cussing the  matter,  that  Mr.  Berg  didn't  hear  any- 
thing about  the  key;  that  he  heard  the  word  ^*key" 
mentioned,  and  that  when  Mr.  Rose  was  down  in  that 
shop,  or  down  in  your  office,  and  when  you  w^ere 
questioning  him  and  cross-questioning  him,  that 
Berg  made  him  think  from  what  he  said  that  he  had 
heard  something  said  about  the  keys,  and  insisted 
upon  the  fact  that  Mr.  Rose  had  talked   about   the 
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key  ?     Do  you  remember  that  '^ 

A.  No.     That  is  not  the  conversation. 

Q.  Repeat  to  the  jury  what  the  conversation  was 
that  you  had  with  me. 

A.  As  I  remember,  you  w^ere  talking  with  me  abouf 
this  matter. 

Q.  It  was  just  a  casual  conversation! 

A.  It  was  a  conversation  in  which  you  said  you 
were  not  going  to  enter  into  this  case.  That  was  the 
truth  of  the  matter;  that  you  had  no  intention  of 
entering  into  this  case,  and  you  and  I  talked  as  we 
had  many  and  many  times,  and  you  asked  me  some- 
thing in  regard  to  the  conversation. 

Q.  About  when  was  that?     Fix  the  time. 

A.  I  don't  remember  just  when  it  was. 

Q.  That  was  about  the  time  the  indictment  was  re- 
turned in  this  case  ?        A.  Yes. 

Q.  And  you  asked  me  if  I  was  going  to  be  in  this 
case!        A.  Yes.     [364] 

Q.  And  I  told  you  that  I  had  no  idea  that  I  would. 

A.  Yes.  We  talked  and  I  told  you  Mr.  Berg 
didn't  hear  everything  in  detail  that  was  said  be- 
tw^een  them  but  that  he  did  hear  enough  to  call 
Rose's  attention  to  conversations  that  happened  and 
Rose  admitted  that  he  had  had  the  conversation  and 
consequently  came  out  and  told  it. 

Q.  That  is  exactly  it? 

A.  That  is  what  I  told  you. 

Q.  And  as  far  as  the  keys  are  concerned,  we  heard 
the  word  *'keys"  mentioned,  but  couldn't  tell  what 
was  said.        A.  No. 
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Q.  But  when  Mr.  Rose  was  there,  his  attitude 
and  conduct  towards  Mr.  Rose  was  to  impress  him 
that  he  had  about  the  keys.     Is  that  true? 

A.  I  don't  remember  as  to  just  what  Mr.  Berg 
said  in  regard  to  those  keys.  From  what  Mr.  Berg 
told  me,  and  what  I  got,  he  didn't  hear  all  this  con- 
versation in  detail  and  he  didn't  get  every  word  of 
it  that  was  said,  didn't  overhear  it  all;  some  parts 
of  it  he  did,  and  some  parts  he  didn't,  but  he  did  hear 
enough — (interrupted) . 

Q.  You  are  getting  off.  I  am  talking  about  no 
other  part  of  the  conversation — (interrupted). 

A.  You  are  talking — (interrupted). 

Q.  — except  about  this  key. 

A.  — about  what  I  told  you. 

Q.  We  have  had  Berg  on  the  stand.  But  I  want 
your  version  of  it,  as  to  what  Berg  told  you  at  any 
time  as  to  what  he  heard  Rose  or  Wooldridge  say 
about  any  key. 

A.  I  am  not  sure  as  to  what  Mr.  Lerg  reported. 
I  know  he  [365]  talked  about  the  keys,  and  about 
that  key,  about  Mr.  Rose  saying  that  that  was  the 
key  to  the  front  door. 

Q.  That  he  had  heard  that? 

A.  As  I  recollect  it.  Now,  I  won't  be — I  don't 
want  to  make  statements  here  and  I  am  not  going 
to  make  statements  here  that  I  am  not  absolutely 
sure  of.  I  know  at  least  here  is  something  that  may 
fix  it  better.  It  was  in  regard  to  that  statement 
that  Rose  signed — (interrupted). 

Q.  T  don't  want  anything   about  that,  because  I 
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never  did  talk  with  you  about  that,  and  I  am  not 
asking  you  about  that.  I  want  to  close  this  key 
matter  up  so  we  will  know^  where  we  are  at. 

A.  All  right. 

Q.  Let  me  ask  you  the  question,  and  you  ean  an- 
swer it  yes  or  no  if  you  can.  Will  you  state  whether 
or  not  about  the  time  this  indictment  was  returned, 
on  one  occasion  w^hen  you  and  I  w^ere  talking  cas- 
ually about  the  matter,  that  you  told  me  that  Mr. 
Berg  had  reported  to  you — I  don't  mean  report — 
or  talked  to  vou  about  this  matter  that  had  come 
off  in  that  place  and  told  you  that  he  heard  while 
he  w^as  listening  there  through  the  partition  the 
word  '^kcy"  mentioned  or  spoken  of  but  he  couldn't 
tell  W'hat  was  said,  and  that  when  Mr.  Rose  was 
down  in  the  office  and  he  w^as  being  questioned  and 
cross-questioned  about  it,  Mr.  Berg  assumed  the 
attitude  and  by  his  conduct  impressed  Rose  that  he 
had  heard  everything  that  was  said,  and  tried  to 
get  him  to  say  something  more  than  Mr.  Berg  had 
heard.     Isn't  that  true  in  substance? 

A.  No.     [366] 

Q.  Of  what  you  told  me? 

A.  Not  as  to  the  key.  You  put  the  question  in 
such  a  way  that  it  is  very  hard  to  answer,  and  to 
answer  it  truthfully. 

Q.  You  have  the  privilege  to  explain  it.  I  am 
willing  for  you  to  explain  if  you  will  confine  your 
explanation  to  this  question  of  the  keys,  so  we 
wont  get  the  jury  mixed  up  on  it. 

A.  I  don't  remember  just  w^hat  Mr.  Berg  reported 
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to  me  about  the  key.  I  know  the  key  was  men- 
tioned, I  know  of  that.  I  know  the  key  was  men- 
tioned all  through  the  conversation,  but  it  didn't 
seem  to  me  to  be  as  important  as  some  of  the  other 
points  that  were  mentioned.  But  I  told  you,  or 
intended  to  impress  or  to  convey  the  information  to 
you,  that  Mr.  Berg  had  not  heard  that  conversation 
in  detail,  but  the  things  that  he  had  heard  made  Mr. 
Rose  believe  that  the  conversation  between  him 
and  Wooldridge  had  been  overheard,  and  he  prob- 
ably thought  it  had  been  overheard  in  detail,  and 
the  result  of  it  was  that  he  came  through  and  told 
the  truth  of  the  whole  matter. 

Q.  Why  do  you  say  *'the  truth  of  the  whole  mat- 
ter" if  you  don't  know  what  the  truth  was  from  his 
statements 

A.  You  are  asking  me  what  I  said  to  you,  and 
that  is  what  I  said  to  you. 

Q.  I  asked  you  if  you  would  please  confine  your 
testimony  to  the  question  of  the  key  and  you  are 
insisting  on  going  outside  of  it,  so  we  will  drop  that 
matter.  Mr.  Miller,  when  you  had  Mr.  Rose  in  your 
office,  Mr.  Berg  on  a  number  of  occasions  challenged 
the  truth  of  his  [367]  statements  and  said  ''Now, 
you  are  lying,"  did  he  not?        A.  No,  sir. 

Q.  He  didn't? 

A.  Rose  kept  saying  he  didn't  remember.  He 
would  say  something  and  ''1  don't  reuiember  any 
more,"  and  Mr.  Berg  would  say  to  liim  ''Don't  you 
remember,"  or  "do  you  remember  that  a  conversation 
about" — such  and  such,  "What  was  that  conversa- 
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tioii.     Now/'  he  would  say  'Hell  the  truth." 

Q.  What  was  Mr.  Berg's  attitude'? 

A.  It  was  just  the  attitude  of  a  man  interested 
and  trying  to  get  a  man  to  tell  the  truth. 

Q.  Was  it  vigorous,  or  calm  as  you  sit  there  on 
the  stand  nowf 

A.  It  w^as  not — I  couldn't  say  that  it  was  any 
more  vigorous  than  just  simply  a  man  will  make  a 
statement. 

Q.  Have  you  had  much  experience  with  Mr. 
Berg's  method  in  dealing  with  men? 

A.  No.  Mr.  Berg  and  I  have  had  no  work  to- 
gether, done  no  work  together. 

Q.  You  know  as  a  matter  of  fact  that  Mr.  Berg's 
usual  method,  the  method  he  employed  in  this  in- 
stance, w^hen  he  is  sweating  a  man  and  trying  to 
get  something  out  of  him,  is  severe  and  vigorous  'F 

A.  I  don't  know. 

Q.  And  insistent? 

A.  I  never  saw  him  sweat  anybody. 

Q.  You  were  sweating  Rose,  weren't  you? 

A.  Why,  no. 

Q.  I  suppose  Mr.  Rose  was  there  just  as  cabn  as 
you  are  sitting  there  now,  and  you  are  just  as  calm 
as  Mr.  Berg  was,  just     [368]     as  calm? 

A.  I  was  calm.  I  don't  think  Mr.  Rose  was  very 
calm  as  far  as  that  is  concerned. 

Q.  Was  he  nervous? 

A.  He  didn't  appear  to  be  entirely  at  his  ease. 

Q.  Did  he  seem  to  be  afraid?        A.  No. 

Q.  Describe  what  that  man's  condition  was. 
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A.  As  I  would  say  a  man  not  entirely  in  the  same 
condition  of  mind  that  he  would  be  in  if  he  w^as  re- 
pairing a  bicycle  or  something  like  that. 
Q.  Did  he  appear  to  be  worried? 
A.  Yes.  He  appeared  to  be.  I  will  tell  you:  He 
appeared  to  me  to  be  a  man  that  didn't  want  to  tell 
everything  he  knew. 

Q.  Afraid,  was  he?        A.  No. 
Q.  Did  he  have  the  appearance  and  manner  of  a 
man  who  had  something  to  hide? 

A.  Well,  yes.    He  didn't  seem  to  want  to  remem- 
ber these  things  that  had  happened  there. 
Q.  Nervous? 

A.  No.     I  can't  say  that  he  was  nervous. 
Q.  He  was  not  nervous? 

A.  I  don't  say  that  he  was  not  nervous,  but  I  say 
he  didn't  have  the  appearance  of  being  nervous. 

Q.  Isn't  it  true  that  when  he  came  in  there  he  was 
not  a  normal  man.  By  that  I  mean  a  man  in  control 
of  all  his  faculties?     [369] 

A.  That  is  what  I  am  saying.  I  don't  think  he 
was  entirely  at  his  ease. 

Q.  You  don't  know  what  was  the  cause  of  it? 
A.  No. 

Q.  You  were  in  the  bicycle-shop,  were  you  not, 
that  evenmg?        A.  No,  sir.     I  never  was. 
Q.  That  evening?        A.  No,  sir. 
Q.  About  the  time  that  the  hrst  deputies  came  in 
the  front  door,  were  you  not  there  a  few  minutes 
after?        A.  No.     Not  in  the  bicycle-shop. 
Q.  Near  the  front  door? 
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A.  By  Wilson's  bath-house.  I  think  that  was  as 
near  as  1  got  to  it. 

Q.  You  have  explained  about  this  hallway  and 
the  examination  that  you  had  made.  You  in- 
structed w  hom  to  place  themselves  there,  Berg  and 
Wood'?        A.  Berg  and  Wood. 

Q.  And  w^hat  other  deputies  did  you  have? 

A.  Frank  Hall  and  Pete  McMullen  over  in  Judge 

Pratt's  office. 

Q.  How  did  you  get  in  there? 

A.  Frank  Hall  got  the  key  I  think  from  Judge 
Pratt  or  Harry  Pratt. 

Q.  From  Judge  Pratt? 

A.  Either  Judge  Pratt  or  Harry  Pratt. 

Q.  Don't  you  know  that  he  got  the  key  from 
Harry  Pratt  and  that  Judge  Pratt  was  somewhat 
incensed  about  the  matter  that  his  office  would  be 
used  for  a  purpose  of  that  kind?  Don't  you  know 
that?     [370] 

A.  I  will  answer  that  fairly.  Judge  Pratt  said 
something  about  it  just  two  or  three  days  ago. 
That  was  the  first  knowledge  I  had  that  he  was  not 
the  man  that  had  given  his  consent.  I  said  to 
Frank  Hall  *'You  better  get  the  key  from  Judge 
Pratt"  or  **Get  the  key  from  Pratt"  is  what  I  said, 
or  "from  Judge  Pratt,"  or  whoever  it  was,  and 
afterwards  Frank  said  '*I  have  got  the  key  and  we 
can  use  the  office." 

Q.  Did  it  come  to  your  knowledge  that  Judge 
Pratt  w^as  highly  incensed  that  his  office  should  be 
used  for  that  purpose? 
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A.  No.  He  said  something  to  Hall.  I  don't 
think  he  was  highly  incensed. 

Q.  About  using  it  without  his  knowledge"? 

A.  I  don't  J^now  just  what  that  was.  I  didn't 
hear  the  conversation  myself. 

Q.  Don't  you  know,  as  a  matter  of  fact, — I  don't 
know  that  you  do,  but  I  am  asking  you  if  you  do — 
that  Judge  Pratt  went  down  to  the  marshal's  office 
and  called  Frank  Hall,  who  was  in  there,  and  who 
had  gotten  the  key  from  Harry  and  called  him  down 
for  doing  such  a  thing  as  that? 

A.  I  don't  think  so.  I  think  Frank  Hall  said  he 
met  him  somewhere  on  the  street.  I  don't  think 
he  ever  came  to  the  marshal's  office. 

Q.  What  were  the  specific  instructions  that  you 
had  given  Frank  Hall  and  McMuUen  in  regard  to 
what  they  were  to  do  over  there  in  Pratt's  office? 

A.  They  were  there  to  see  who  went  in  that  build- 
ing. 

Q.  Was  it  possible,  Mr.  Miller,  from  the  condition 
of  the  light  there  to  recognize  a  person  who  went 
in?     [371] 

A.  No,  I  don't  think  it  was  to  see  exactly  and 
know  just  who  went  in,  but  my  instructions  were — 
(interrupted). 

Q.  You  could  see  the  fact  that  some  person  had 
gone  in  there? 

A.  My  instruction  was  that  if  they  saw  a  man  and 
a  little  girl  go  in  there  and  nobody  left,  and  they 
w^ere  satisfied  that  they  were  in  there,  they  were  to 
go  up  and  be  closer  by  so  that  they  could  see,  if 
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anybody  eamc  out,  who  they  were. 

Q.  They  knew  who  the  man  and  woman  were  sup- 
posed to  bef 

A.  Yes.  But  from  where  they  were  I  don't  think 
they  could  recognize  them  at  that  distance. 

Q.  Where  w^ere  you,  yourself? 

The  COURT. — A  man  and  a  child,  you  mean, 
don't  you?     You  said  a  man  and  a  woman. 

Mr.  MARQUAM. — Q.  You  and  the  deputies  knew 
who  the  girl  was  who  was  supposed  to  come  there? 

A.  Yes. 

Q.  And  they  knew  what  she  was  going  there  for? 
They  knew  the  whole  scheme?  You  didn't  leave 
them  in  the  dark? 

A.  If  you  call  it  a  scheme  you  can  use  that  lan- 
guage. 

Q.  The  little  girl  the  other  day  called  it  a  trap. 

A.  Then  call  it  a  trap. 

Mr.  ROTH.— I  object  to  that.  The  little  girl  said 
he  set  his  own  trap. 

Mr.  MARQUAM. — Your  deputies  well  knew  the 
plan,  didn't  they? 

A.  Yes,  at  least  each  one  knew  his  part  of  it. 

Q.  They  knew  w^hat  you  were  after? 

A.  Yes,  sir.  They  knew^  practically  what  I  was 
after. 

Q.  Where  were  you?     [372] 

A.  I  wasn't  around  there  at  all.  I  was  outside 
and  down  here  to  see  if  that  little  girl  was  coming 
to  do  what  Mr.  Herrington  told  me  she  was  going  to. 

Q.  Mr.  Herrington  had  brought  her  up  from  his 
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house  to  the  corner  of  the  bank  here  where  you 

met  them? 

A.  No.  I  met  them  down  below  by  the  N.  C. 
somewhere. 

Q.  That  is  right.  And  you  walked  up  with  them, 
and  Herrington  left  you  at  the  comer  here  ? 

A.  Well,  I  left  them.  I  didn't  walk  with  them. 
I  left  them  down  below  here  aways,  and  I  think 
Herrington  and  the  girl  walked  up  farther  and  then 
they  separated,  and  she  walked  up  the  street  and 
crossed  over. 

Q.  Where  did  you  go  after  leaving  them  on  Second 
Street? 

A.  I  didn't  go  anywhere.  I  stuck  around  a  little 
and  strolled  up  that  way. 

Q.  Shortly  after  she  went  up?        A.  Yes. 

Q.  George  Berg  told  you  when  you  met  them  that 
he  had  gone  up  there  ? 

A.  No.    He  told  me — (interrupted). 

Q.  Well,  during  sometime  while  the  girl  was  in 
the  house  there  or  in  the  bicycle-shop,  Hall  and  Mc- 
Mullen  came  out  of  there  and  went  down,  did  they 
not,  out  of  Pratt's  office? 

A.  They  were  out  when  I  came  up  there.  Hall 
was  down  on  McPhee's  corner  and  McMullen  was 
standing  up  here  on  Mrs.  Wilson's  corner. 

Q.  Well,  now,  to  fix  the  time,  how  long  would 
you  say  it  was,  judging  the  time  it  would  take  the 
little  t!,irl  to  walk  from  where  you  had  left  her  up 
to  Rose's  bicycle-shop,  how  [373]  loni;-  would  it 
be  after  she  got  in  there  until  you  got  up  there  and 


372  W.  II,  Wooldridge  vs, 

(Testimony  of  J.  H.  Miller.) 

saw  MeMullen  on  one  corner  and  Hall  on  the  other? 

About  how  mueh  time  elapsed? 

A.  That  would  be  hard  to  tell  you. 

Q.  Couldn't  you  fix  it  by  what  you  did  and  where 
you  w^alked?         A.  No. 

Q.  Did  you  do  anything  else  or  go  anywhere  than 
to  walk  slowly  up  to  that  place? 

A.  I  don't  remember  whether  I  just  walked  along 
or  stopped  and  waited,  or  just  exactly  what  I  did  do. 

Q.  Were  you  at  any  time  when  you  were  going  up 
Second  Street — I  presume  going  up  there  you  would 
be  on  Second  Street?        A.  Yes,  sir. 

Q.  Was  Laura  Herrington  in  sight  ahead  of  you? 

A.  I  think  I  saw  her  cross  over,  or  what  I  sup- 
posed to  be  her,  cross  over. 

Q.  And  turn  around  the  corner? 

A.  No.     Cross  over  to  Wilson's  Bath-house. 

Q.  She  went  up  on  this  side  of  the  street? 

A.  I  think  she  went  up  on  this  side  of  the  street, 
if  I  remember  correctly. 

Q.  And  you  w^ere  dow^n  on  the  Cushman  Street 
corner?        A.  Down  here  somewhere. 

Q.  At  least  you  think  you  remember  of  seeing 
her  cross  over? 

A.  I  think  I  did.  If  I  remember,  I  saw  someone 
cross. 

Q.  From  there  after  you  had  seen  her  cross  over, 
you  didn't  go  anywhere  else,  but  continued  walking 
up  Second  Street  until  you  got  to  the  corner? 

A.  I  didn't  go  anywhere  else.  Whether  I  con- 
tinued walking     [374]     or  waited,  I  don't  know. 
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Q.  I  was  trying  to  get  that  as  definite  as  possible, 
to  show  what  time  elapsed. 

A.  Yes.  I  want  to  do  everything  I  can  to  try 
and  fix  that  time. 

Q.  Would  you  say  it  would  be  a  fair  statement  of 
the  situation  that  as  far  as  you  remember,  after 
seeing  her  cross  the  street,  you  continued  to  walk 
up  probably  slowly  until  you  got  up  there  on  the 
corner? 

A.  I  couldn't  like  to  say  anything  like  that,  fix  a 
thing  that  I  am  not  positive  of. 

Q.  You  have  no  remembrance  of  going  off  of 
Second  Street  or  doing  anything  else? 

A.  No.  I  am  satisfied  I  didn't  go  off  of  Second 
Street.  I  don't  believe  I  did.  I  think  I  was  on 
Second  Street  all  the  time. 

Q.  When  you  got  up  to  the  corner,  Pete  McMullin 
and  Hall  had  come  out  of  Judge  Pratt's  office? 

A.  Yes,  sir.  They  were  out  then.  Hall  was 
down  on  the  McPhee  corner  and  McMuUen  was  up 
on  the  Wilson  Bath-house  corner. 

Q.  How  long  was  it  after  you  arrived  at  the  cor- 
ner there  before  anybody  w^ho  had  been  in  this  room, 
this  bicycle-shop,  came  out? 

A.  It  was  not  very  long. 

Q.  Wasn't  it  almost  immediately,  Mr.  Miller? 

A.  I  don't  recollect.  There  was  not  very  much 
time  elapsed.     I  know  that. 

Q.  Do  you  know  what  it  was  that  caused  Pete  Mc- 
Mullen  and  Hall  to  come  out  of  Pratt's  office  and  go 
down  towards  the  bicycle-shop?     Was  it,  or  was  it 
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not  the  fact  that  a  light  [375]  was  either  turned 
on  or  turned  off  that  they  eould  see  from  this  office, 
and  they  immediately  went  down  there.  Isn't  that 
the  fact?        A.  I  won't  be  too  sure. 

Q.  You  wouldn't  be  too  sure,  but  an3rway  they  were 
out  of  Judge  Pratt's  office?         A.  Yes,  sir. 

Q.  And  standing  on  the  corner  f 

A.  I  think  they  reported  to  me  that  they  saw  these 
two  people  at  different  times  go  into  the  building,  and 
they  came  out,  as  I  had  instructed  them  to  come,  to  be 
able  to  determine  who  that  was  that  was  in  there. 

Q.  And  very  shortly  after  at  least  you  got  there, 
somebody  came  out  of  the  building.     Who  was  it  ? 

A.  I  don 't  know  just  who  came  out.  I  couldn't  see 
any  of  them  from  where  I  was. 

Q.  What  deputy  had  gone  down  first  to  the  bicycle- 
shop,  or  in  front  of  the  bicycle-shop  ? 

A.  I  don't  think  either  one  of  them. 

Q.  Somebody  must  have  gone  down  there.  Some- 
body did  go  down  there. 

A.  That  was  after  that  I  think. 

Q.  After  w^hat  ?  I  asked  you  who  was  the  first  one 
that  went  down  there.  A.  I  don 't  know. 

Q.  Didn't  you  see  them? 

A.  No,  sir.  I  went  back  behind  after  these  people 
came  out.  I  went  back  in  behind  to  where  the  other 
boys  were.  Then  we  came  out  after  that,  and  when 
I  came  out,  if  I  remember  [376]  right,  McMullen 
w^as  walking  up  with  Mr.  Wooldridge  between  the 
Wilson  bath-house  and  Mr.  Dodge's  office,  out  in  the 
middle  of  the  street.     And  the  others  came  out  if  I 
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remember  right,  now,  and  I  said  to  them  to  come  up 

to  the  office.     I  didn't  go  to  the  bicycle-shop. 

Q.  Didn't  you  look  out — didn't  you  make  an  in- 
vestigation at  that  particular  time,  or  have  some  of 
your  deputies  do  it,  to  see  what  this  girl  was  doing 
or  what  was  happening  to  her? 

A.  What  was  happening  to  her  where  ? 

Q.  You  knew  where  she  had  gone.         A.  Yes. 

Q.  You  knew  she  was  supposed  to  be  in  that  bi- 
cycle-shop. Weren't  you  interested  enough  to  go 
yourself  or  have  some  deputy  go  in  there  to  see  where 
she  was?        A.  I  had  two  men  stationed  there. 

Q.  Where?        A.  At  the  back. 

Q.  They  couldn't  get  through  that  partition? 

A.  They  could  get  through  it  pretty  easy,  a  very 
thin  door  there. 

Q.  They  could  have  gone  right  through  there  ? 

A.  Yes.     I  think  so. 

Q.  That  is  all  nailed  up.  There  is  no  way  of  exit 
or  entrance  there  ? 

A.  I  know  there  is  a  door  there  and  a  man  could 
go  right  through  it  if  he  wanted  to,  if  there  was  any- 
thing serious  enough  for  him  to  go  through. 

Q.  Anyhow  you  didn't  go  yourself  or  send  any 
deputy  down  there  [377]  to  see  what  this  man  w^as 
doing  there. 

A.  I  had  those  two  there  all  the  time. 

Q.  You  were  relying  entirely  upon  them  ? 

A.  Why,  yes. 

(Short  recess;  jury  retire  in  charge  of  bailiffs  and 
subsequently  return  into  court  when  the  defendant 
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and  his  attorneys  and  the  District  Attorney  are  pres- 
ent and  the  trial  is  resnmed;  the  same  witness  on  the 
stand.) 

Q.  Mr.  Miller,  do  you  know  Mr.  Wooldridge 's 
daughter?  Do  you  tvho  she  isl  Do  you  know  her 
when  you  see  her? 

A.  No.     I  don't  think  I  do. 

Q.  Haven't  you  seen  her,  Mr.  Miller  to  know  who 
she  is ?        A.  If  I  have  I  don't  recall  it. 

Q.  Do  you  know  Mrs.  Kettleson  ?        A.  Yes. 

Q.  You  know  that  she  is  running  a  restaurant 
here?        A.  Yes,  sir. 

Q.  You  eat  there  most  all  the  time  ?        A.  I  do. 

Q.  Did  you  ever  see  Mrs.  Wooldridge 's  daughter 
start  to  work  there — Mr.  Wooldridge 's  daughter,  in 
there  for  a  day  or  two  w^orking  ? 

A.  No,  sir.     Not  that  I  know  of. 

Q.  To  refresh  your  memory,  fixing  the  time  about 
during  last  summer,  June  or  July,  isn't  it  a  fact  that 
about  that  time  that  you  were  in  the  restaurant  eat- 
ing as  usual  and  you  saw  Mr.  Wooldridge 's  daughter 
working  there  for  the  first  time, — she  had  been  there 
a  day  or  tw^o — and  you  asked  Mrs.  Kettleson  what 
she  was  doing  here.  She  said  she  [378]  was  go- 
ing to  work  for  her.  That  you  told  Mrs.  Kettleson 
in  substance  and  eifect  '*No.     She  c^n't  work  here"? 

A.  No,  sir. 

Q.  Did  you  ever  say  anything  to  Mrs.  Kettleson — 
(interrupted).         A.  No,  sir.     Absolutely  not. 

Q.  Absolutely  not?        A.  Absolutely  not. 

Q.  You  didn't  know  she  was  working  there? 
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A.  No,  sir.  I  don't  recall  that  Mrs.  Wooldridge's 
daughter  ever  worked  for  Mrs.  Kettleson. 

Q.  Just  starting  to  work,  being  there  working  for 
the  first  time  ?        A.  No,  sir.     Absolutely  not. 

Q.  Are  you  prepared  to  say,  Mr.  Miller,  that  you 
never  told  Mrs.  Kettleson  that  she  couldn't  let  her 
work  there,  or  whether  that  is  the  words  or  not,  that 
is  the  substance  and  effect  of  it  that  because  of  Wool- 
dridge  being  an  enemy  of  the  marshal's  office  she 
couldn't  be  permitted  to  work  there  ? 

A.  No,  sir.  Never  anything  of  that  kind,  nor  have 
I  ever  said  anything  to  Mrs,  Kettleson  about  any  of 
her  help,  only  I  might  have  tried  to  recommend  some- 
body to  her. 

Q.  You  are  positive  and  c]ear  about  that? 

A.  You  bet  I  am  clear  about  that. 

Mr.  MARQUAM.— That  is  all.     [379] 

Redirect  Examination. 
(By  Mr.  ROTH.) 

Q.  You  say  that  you  went  to  Mr.  Riggs  at  the  re- 
quest of  your  superior  ? 

A.  Yes,  sir.  It  was  not  Mr.  Riggs,  but  Mr.  Rae- 
burn. 

Q.  Mr.  Raeburn,  Mr.  Riggs'  man?        A.  Yes,  sir. 

Q.  What  did  Raeburn  say  to  you  when  you  went 
there  and  told  him  in  effect  what  Mr.  Mai'quam  said; 
that  you  didn't  want  him  to  employ  Mr.  Wooldridge, 
or  something  to  that  effect?  What  did  Mr.  Raeburn 
say  to  you  ? 

(Defendant  objects  as  immaterial;  that  the  pur- 
pose of  the  testimony  was  to  show  the  interest  of  the 
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United  States  marshal  and  his  deputies.  Objee.tion 
overruled.  Defendant  excepts  and  exception  al- 
lowed.) 

Q.  What  did  he  say  to  you  ? 

A.  Wh}',  he  told  me  that  he  didn't — he  said  to  me, 
well,  he  said  **I  don't  know  as  I  can  do  anything  in 
that  matter.  Mr.  Wooldridge  has  been  recommended 
to  me,  and  he  has  been  recommended  by  different 
ones,  and  among  others  by  Mr.  Roth."  That  is  what 
he  said  to  me. 

(Defendant  moves  to  strike  the  answer  as  hearsay. 
Motion  denied.  Defendant  excepts.  Exception  al- 
lowed.) 

Q.  Mr.  Marquam  asked  you  about  advice  that  I 
gave  to  you  with  reference  to  this  preparation.  What 
advice  did  I  give  you'? 

A.  You  told  me  as  regards  the  law  in  the  matter, 
that  the  only  thing  that  could  be  done  within  the  law 
in  these  investigations  would  be  to  get  evidence  in  re- 
gard to  w^hat  [380]  she  claimed  to  have  been  the 
crime  previous  to  that  time. 

Q.  Was  anytliing  said  in  my  advice  to  you  upon 
the  subject  as  to  whether  or  not  as  to  how  far  that 
this  was  permitted  to  go,  should  be  permitted  to  go  ? 
A.  Yes. 

Q.  What  w^as  that? 

A.  You  told  me  that  I  couldn't  be  permitted — that 
if  the  thing  developed  in  such  a  way  that  Mr.  Wool- 
dridge attempted  to  lay  any  hands  on  the  girl  or  any- 
thing else,  that  it  should  be  stopped  right  then  and 
there;  that  nothing  of  that  kind  should  be  allow^ed. 
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Q.  That  no  acts  of  any  kind  should  be  permitted? 
(Defendant  objects  as  leading.     Overruled.     Ex- 
ception allowed.) 

A.  Yes,  sir.  That  is  it. 
Q.  Now,  with  reference  to  the  statement  that  Mr. 
Berg  made  to  you  about  what  he  heard  down  there, 
Mr.  Marquam  brought  that  thing  out  and  dwelt  on  it 
at  great  extent.  Now,  let  me  ask  you  this :  If,  after 
this  statement  had  been  made  and  sworn  to  by  Mr. 
Eose,  if  Mr.  Berg  made  any  statement  as  to  the  cor- 
rectness of  the  statement  as  to  what  did  actually  occur 
there. 

(Defendant  objects  to  the  form  of  the  question  in 
which  it  is  put  as  not  proper  redirect  examination. 
Objection  overruled.  Defendant  excepts.  Excep- 
tion allowed.) 

A.  Mr.  Berg — I  said  to  Mr.  Berg  *^Is  there  any- 
thing more  that  you  know  of,  that  has  not  been  said," 
after  Mr.  Eose  said  that  w^as  all  that  he  remembered. 
Mr.  Berg  said  ^*No.  I  think  that  is  substantially 
correct  as  far  as  I  know."     [381] 

Q.  After  Mr.  Berg  stated  that,  and  you  had  this  in 
writing,  did  you  make  any  particular  effort  to  find 
out  just  exactly  in  detail  what  Mr.  Berg  had  said? 

A.  No.     Not  in  detail.     No. 

Q.  Did  you  consider  that  that  statement  covered 
it? 

.    A.  I  did.     I  considered  that  that  was  the  wliole 
thing. 

Q.  Where  is  Deputy  Marshal  Wood  now  ? 

A.  He  has  gone  on  a  long  trip  down  river. 
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Q.  When  did  he  start? 
A.  I  don't  remember  the  exact  date,  several  days 


ago. 


Q.  Do  you  know  whether  or  not  the  District  At- 
torney's office  knew^  that  he  was  going  to  go? 

(Defendant  objects  as  immaterial.  Objection  sus- 
tained.) 

Mr.  EOTH.— That  is  all. 

Mr.  MARQUAM. — No  further  examination. 

Testimony  of  George  Herrington,  for  Plaintiff. 
GEORGE  HERRINGTON,  a  witness  for  plaintiff, 
after  being  duly  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name  % 

A.  George  Herrington. 

Q.  Are  you  the  father  of  Laura  Herrington? 

A.  Yes,  sir. 

Q.  How  old  is  she? 

A.  She  is  fourteen  years  old, 

Q.  When  was  she  born?     [S82]         A.  1901. 

Q.  What  day  of  the  month  ? 

A.  The  second  or  third  of  August,  I  believe.  It 
was  in  August. 

Q.  Where  was  she  born?        A.  Circle  City. 

Q.  Did  you  ever  live  on  Ester  Creek? 

A.  Yes,  sir. 

Q.  How  many  times  did  you  live  on  Ester  Creek? 

A.  I  was  there  a  year,  a  little  over  a  year. 

Q.  How  many  times  did  you  live  there,  just  one 
time  ?        A.  That  was  all,  yes,  sir. 
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Q.  When  did  you  go  there?        A.  1913. 

Q.  What  time  of  the  year  ?        A.  In  July. 

Q.  And  what  time  did  you  leave  there  ? 

A.  I  moved  in  from  there  last — I  think  September, 
August  or  September. 

Q.  Then  you  stayed  there  over  two  years. 

A.  No.  I  left — I  moved  in  in  1913,  moved  in  in 
1914. 

Q.  Now  you  get  those  dates  right,  about  when  you 
moved  out  there  and  when  you  moved  back. 

A.  I  moved  out  there  year  before  last,  1914. 

Q.  That  was  not  1913?        A.  No.     It  was  1914. 

Q.  Year  before  last  ?        A.  Yes. 

Q.  What  time  of  the  year  did  you  move  out  there  f 

A.  It  was  July?     [383] 

Q.  In  July.     And  when  did  you  move  back  here  ? 

A.  We  took  the  house,  I  think  it  was  August  or 
September. 

Q.  Of  last  year  ?        A.  Yes,  sir. 

Q.  Last  August  or  September?    A.  Yes,  sir. 

Q.  Where  were  your  family,  that  is,  your  wife, 
Catherine,  and  Laura  last  Christmas,  a  year  ago, 
which  would  be  Christmas  of  1914  ? 

A.  They  were  in  Fairbanks. 

Q.  When  did  they  leave  out  there  to  come  here  ? 

A.  I  can't  say  the  exact  time  but  a  few  days  before 
Christmas. 

Q.  How  long  did  they  stay  here  ? 

A.  I  think  they  stayed  here  a  couple  of  weeks  ? 

Q.  Did  tliey  stay  here  until  after  New  Year's,  do 
you  know? 
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A.  I  couldn't  be  sure.  It  was  quite  a  while  ago 
and  I  have  forgotten. 

Q.  Did  you  come  in  at  that  time  ?        A.  No,  sir. 

Q.  Did  Laura  Herrington,  your  daughter,  ever  tell 
you  at  any  time  that  she  had  had  sexual  intercourse 
with  W.  H.  Wooldridge? 

(Defendant  objects  as  hearsay.  Objection  over- 
ruled.    Defendant  excepts.     Exception  allowed.) 

A.  She  never  told  me  but  I  heard  her  tell  Marshal 
Miller. 

Q.  Marshal  Miller  and  who  else  ? 

Mr.  MARQUAM,— We  object. 

The  COURT. — The  question  was  answered,  that 
* '  She  never  told  me. ' ' 

Mr.  MARQUAM. — We  move  that  the  remainder  of 
the  answer  be  [384]  stricken,  that  all  the  answer 
be  stricken,  and  in  deference  to  the  previous  ruling 
of  the  Court,  make  a  special  request  that  the  latter 
part  of  it  be  stricken  as  hearsay. 

The  COURT. — The  portion  of  the  answer  in  which 
the  witness  stated  that  he  heard  her  tell  Marshal 
Miller,  may  be  stricken  and  the  jury  instructed  to 
disregard  it. 

Mr.  ROTH. — When  was  the  first  time  that  you  ever 
heard  that  she  said  that  Mr.  Wooldridge  had  had 
sexual  intercourse  with  her? 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.     Objection  sustained.) 

Q.  Were  you  in  the  District  Attorney's  office  in 
the  courtroom  in  Fairbanks — in  the  courthouse  in 
Fairbanks  around  about  the  10th  of  February,  1916, 
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when  Chief  Deputy  Miller,  J.  H.  Miller  and  R.  F. 

Roth  and  Laura  Herrington  were  present  % 

(Defendant  objects  as  leading.  Objection  over- 
ruled.    Defendant  excepts.     Exception  allowed.) 

A.  Yes,  sir. 

Q.  How  did  you  come  to  go  there  at  that  time  ? 

A.  I  was  called  on  the  telephone  to  come  over  to 
the  marshal's  office,  and  Mr.  Miller  asked  me  if  I 
could  bring — 

(Defendant  objects  to  any  conversation  between 
the  witness  and  Miller.     Objection  sustained.) 

Q.  While  you  were  present  in  there  did  you  hear 
all  the  conversation  that  took  place  between  Laura 
Herrington  and  myself,  and  Laura  Herrington  and 
J.  H.  Miller?        A.  Yes,  sir. 

Mr.  ROTH. — You  may  cross-examine  the  witness. 
[385] 

Mr.  MARQUAM. — No  cross-examination. 

Testimony  of  Mrs.  Exena  Herrington,  for  Plaintiflf. 

Mrs.  EXENA  HERRINGTON,  a  witness  for  plain- 
tiff, after  being  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  Exena  Herrington. 

Q.  Are  you^the  wife  of  George  Herrington? 

A.  Yes. 

Q.  Are  you  the  mother  of  Laura  Herrington? 

A.  Yes. 

Q.  Are  you  acquainted  with  Mr.  W.  H.  Wool- 
dridge,  the  gentleman  sitting  over  there  at  the  table? 

A.  Yes. 
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Q.  How  long  did  you  know  him? 
A.  In  Fairbanks  here. 

The  COURT.— On  Fairbanks  Creek? 

A.  No.     Here. 

Mr.  ROTH. — Q.  Have  you  known  him  ever  since  he 
has  lived  in  Fairbanks  ?        A.  Yes. 

Q.  Did  you  see  Mr.  Wooldridge  down  at  your  house 
one  day  in  February  when  he  came  about  some  pota- 
toes, that  is  last  month  ?        A.  Yes. 

Q.  Did  Mr.  Wooldridge  come  into  the  house? 
[386] 

A.  Yes.     I  called  him  in. 

Q.  What  did  he  say  when  he  came  there? 

A.  He  said  that  George  spoke  to  him  that  he 
wanted  some  potatoes,  and  he  asked  me  if  I  had 
enough  for  a  few  days.  I  told  him  I  think  so,  and 
I  told  him  to  see  George  first  if  he  wanted  them  he 
could  bring  them. 

Q.  Well,  where  was  Laura  at  that  time? 

A.  She  was  upstairs. 

Q.  All  right.     Did  Mr.  Wooldridge  come  in? 

A.  Yes.     Laura  told  me  to  tell  him,  to  call  him  in. 

Q.  When  he  came  in  did  you  talk  to  him  some 
more  ? 

A.  No.  I  excused  myself  and  went  upstairs  and 
left  them  alone. 

Q.  Left  Laura  and  Wooldridge  alone  ?        A.  Yes. 

Q.  How  long  did  he  stay  there  at  that  time? 

A.  I  don't  know. 

Q.  Did  you  hear  him  go  out  or  did  you  come  down 
before  he  went  out  ? 
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A.  Laura  called  me  that  lie  was  going  out  so  I 
come  downstairs. 

Q.  Did  he  come  back  again?  What  time  of  day 
was  that  that  he  came  there  about  the  potatoes  ? 

A.  About  ten  o'clock  in  the  morning. 

Q.  Did  you  see  him  again  %        A.  Yes. 

Q.  How  long  after  that  did  you  see  him  again  that 
same  day?        A.  About  half  an  hour  after. 

Q.  Where  were  you  %        A.  I  was  in  the  cache. 

Q.  Did  he  come  into  the  cache  where  you  were? 
[387]        A.  Yes. 

Q.  Just  state  what  was  said  in  there  by  you  and 
by  Mr.  Wooldridge  at  that  time. 

A.  I  don't  know  what  he  said. 

Q.  Don't  you  know  anything  that  he  said  there? 
Did  he  give  you  anything? 

(Defendant  objects  as  leading,  suggestive,  and  im- 
proper examination.) 

Q.  Did  he  say  anything? 

A.  He  told  me  in  the  house  that  he  had  something 
for  me. 

Q.  In  the  house?        A.  Yes. 

Q.  And  then  did  you  go  into  the  cache  ? 

A.  No.     That  was  before.     But  after  that. 

Q.  After  that.     Then  what  did  he  do? 

A.  So  I  told  him  to  come  upstairs. 

Q.  All  right.     Did  he  go  upstairs?  A.  Yes. 

Q.  Well,  what  did  he — What  happened  up  there  ? 

A.  Well,  he  said  he  was  afraid  to  come  to  the 
house. 

Q.  All  right.     Go  ahead. 
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A.  Well,  I  said,  ^^Don't  you  be  afraid.  You  can 
eome  in  anytime  you  want  to."  So,  well,  he  said  he 
was  kind  of  afraid.  Well,  I  said,  '*If  even  I  am  not 
home,  you  can  come  in  and  sit  dow^n  and  talk  to  the 
girl."  Well,  he  said  he  was  kind  of  afraid.  I  told 
him  he  not  to  and  I  asked  him  ^^ Ain't  you  know 
Laura  before,"  and  he  said  ^'Yes."  Well,  I  said, 
'*You  don't  have  to  be  afraid  then.  You  can  come 
in  any  time  you  want  to,  even  if  I  am  not  home." 
[388] 

Q.  Did  he  give  you  anything? 

A.  Not  this  time. 

Q.  All  right.  Is  that  all?  What  else  was  said 
there  at  that  time,  if  anything  ? 

A.  He  told  me  to  go  up  to  his  place.  I  told  him  I 
couldn't. 

Q.  What  did  he  tell  you  about  his  place? 

A.  Well,  he  said  his  wife  was  working  in  the  laun- 
dry. She  won't  be  home  until  twelve  o'clock.  I 
told  him  I  couldn't  go  because  the  neighbors  would 
see  me  and  talk  about  it. 

Q.  Did  he  give  you  anything? 

(Defendant  objects  as  leading.     Sustained.) 

Q.  Go  ahead  and  tell  everything. 

A.  And  I  told  him  to  bring  it  if  he  could.  Well, 
he  said,  ^' Can't  you  come  up  to-morrow  at  ten 
o'clock  f  I  said  ''I  don't  know,"  and  I  said, 
** Might  I  would  and  might  not,"  and  so  he  said  he 
would  go  off  and  get  it,  and  I  told  him  all  right. 

Q.  Go  ahead.         A.  So  he  went  up  and  got  it. 

Q.  What  ?        A.  That  stuff. 
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Q.  What?        A.  Whiskey. 

Q.  He  got  it  you  say.     What  did  he  do  with  it  ? 

A.  Yes.     He  went  up  and  got  it. 

Q.  All  right. 

A.  And  I  was  in  the  cache  when  he  brought  it. 

Q.  All  right. 

A.  And  he  gave  me  the  dollar  and  he  said,  ^^Give 
that  to     [389]     Laura.''     I  said/ ^ All  right." 

Q.  Did  he  give  you  the  bottle,  too  ? 

A.  Yes,  at  the  same  time. 

Q.  What  kind  of  a  bottle  was  that  % 

A.  Well,  I  don't  know^,  a  flask  bottle  about  that 
big  and  that  high  (showing). 

Q.  Did  he  say  where  he  had  got  it  ?        A.  No. 

Mr.  ROTH. — You  may  cross-examine. 

Mr.  MARQUAM. — I  move  that  all  this  testimony 
of  this  witness  in  regard  to  any  \vhiskey  or  liquor  be 
stricken  as  incompetent,  irrelevant  and  immaterial. 

(Motion  denied.  Defendant  excepts.  Exception 
allowed.) 

Cross-examination. 

Mr.  MARQUAM. — Q.  Mrs.  Herrington,  how^  old 
are  you?        A.  I  don't  know  my  age. 

Q.  Is  there  any  way  that  you  can  explain  or  tell, 
so  this  jury  will  know  about  how  old  you  are? 

A.  I  don't  know.  My  father  never  tell  me  any- 
thing, my  age  or  anything. 

Q.  Did  any  of  your  people  where  you  were  raised 
ever  tell  you  how — that  is,  that  were  older  than  you 
— ever  tell  you  how  old  you  were  ?        A.  No. 

Q.  Where  were  you  born?         A.  St    Michael. 
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Q.  And  you  have  no  family  record  or  history  so 
as  to  determine     [390]     when  you  were  born? 

A.  No. 

Q.  Do  you  know  when  you  left  St.  Michael  ? 

A.  Well,  I  was  a  little  bit  of  a  girl  when  I  left  St. 
Michael. 

Q.  Where  did  you  go  to  after  leaving  St.  Michael  ? 

A.  Up  Stewart  Eiver.  All  over  that  country  I 
was. 

Q.  About  how  old  w^ere  you  then? 

A.  I  don't  know.  Might  I  w^as  sixteen  or  seven- 
teen. 

Q.  Do  you  remember  how  old  you  were  when  you 
first  w^ent  to  Circle  and  lived  there  ?        A.  No. 

Q.  That  was  after  you  had  been  up  in  the  Stewart 
River  country  ?        A.  Yes.     Long  after. 

Q.  When  were  you  married  to  George  Herring- 
ton  ?        A.  That  is  going  on  eighteen  years. 

Q.  Eighteen  years? 

A.  You  see  I  can't  count,  but  from  my  little  girl 
here  Catherine,  she  will  be  eighteen  on  the  16th  of 
May.  We  were  married  nineteen  years.  Now  me 
and  George  have  been  married. 

Q.  About  nineteen  years  ago  since  you  and  George 
were  married?        A.  Yes. 

Q.  Were  you  married  before  ? 

A.  Well,  called  it  marriage,  stayed — (inter- 
rupted). 

Q.  T  understand  you.  You  were  married  by  the 
church  with  George  Herrington? 

A.  No.     By  the  judge. 
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Q.  That  is  the  first  marriage — (interrupted). 

A.  Yes.     [391] 

Q.  — by  the  judge  or  by  a  minister'? 

A.  Yes.     By  the  judge. 

Q.  That  is  the  first  time  you  were  married  accord- 
ing to  white  men's  rules  or  laws?        A.  Yes. 

Q.  When  did  3'ou  come  over  here  from  Circle? 

A.  I  can 't  remember  when  we  come  over  here. 

Q.  This  tow^n  here  was  pretty  small  when  you  first 
came. 

A.  Yes,  that  spring.  It  was  struck  in  the  winter, 
and  we  came  up  that  spring. 

Q.  Did  you  come  by  boat  ?        A.  Yes. 

Q.  How  old  was  Laura  when  she  came  here  ? 

A.  She  was  onl}^  about  a  year  old. 

Q.  Laura  has  a  younger  sister,  has  she  not? 

A.  Yes. 

Q.  What  is  her  name?        A.  Lena. 

Q.  Hold  old  is  she  ?        A.  She  is  six. 

Q.  How  long  have  you  known  Mr.  Roth? 

A.  I  just  know  him  here. 

Q.  About  how  long? 

A.  Since  I  started  to  come  up  here. 

Q.  Do  you  remember  when  that  was? 

A.  I  don't  know.  I  can't  keep  up  the  days,  be- 
cause I  don't  know  how  to  read  or  write. 

Q.  Do  you  know  Marshal  Miller? 

A.  No.     [392] 

Q.  You  know  who  he  is  ? 

A.  I  have  seen  him  down  in  the  house. 

Q.  When  did  you  first  see  him  to  know  who  he 
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was?         A.  He  come  down  to  the  house. 

Q.  You  don't  remember,  you  can't  tell  us  when 
that  w^as  or  w^hat  date  it  was  ?        A.  No. 

Q.  I  understood  you  to  say  that  Mr.  Wooldridge 
came  to  your  house  one  morning  about  ten  o'clock? 

A.  Yes. 

Q.  Just  tell  the  jury  what  he  said  when  he  came 
there. 

A.  Why,  he  said  that  George  spoke  to  him  the 
other  day  that  he  wanted  some  potatoes.  I  said, 
'^Yes.  I  guess  w^e  need  potatoes."  Well,  he  asked 
me  if  we  need  them  right  away.  ^'Oh,  I  don't 
know,"  I  said.  And  he  said  to  me  there  w^ould  be 
enough  for  you  for  a  little  while.  I  said  ''Yes." 
Well,  I  said  ''See  George.  If  he  wanted  them  right 
^way,  you  can  bring  them."  That  is  w^hat  I  told 
him. 

Q,  Did  you  ask  him  into  the  house  ? 

A.  Laura  told  me  to  tell  him  to  come  in. 

Q.  Let  me  ask  you,  Mrs.  Herrington,  how^  long  a 
time  had  it  been  before  that  that  Mr.  Wooldridge 
had  been  at  the  house  ? 

A.  That  w^as  the  first  time  he  had  been  in  the 
house. 

Q.  That  is,  you  mean  the  first  time  right  now,  in 
this  immediate  vicinity  of  time?        A.  Yes. 

Q.  How  long  had  it  been  since  you  had  ever  seen 
Mr.  Wooldiidge  around  your  house,  or  seen  him? 
[393]         A.  Oh,  a  couple  of  years,  I  guess. 

Q.  A  couple  of  years.  And  the  first  time  he  came 
there  to  the  house  inquiring  about  these  potatoes, 
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Laura  told  you  to  ask  him  in?        A.  Yes. 

Q.  And  she  told  you  then  to  go  upstairs  ? 

A.  No.  She  didn't  tell  me.  I  excused  myself .  I 
told  him,  **I  got  to  go  upstairs  and  work." 

Q.  I  understood  you  to  say  in  your  direct  exami- 
nation that  Laura  told  you  to  go  upstairs.  I  may 
have  been  mistaken. 

A.  No.     She  didn't  tell  me  to  go  upstairs. 

Q.  You  went  up  yourself  ? 

A.  Yes.     I  went  up  myself. 

Q.  Well,  how  long  had  it  been  from  the  time  that 
Wooldridge  came  there  and  knocked  at  the  door  and 
you  asked  him  in  until  you  went  upstairs  ? 

A.  I  didn't  look  at  the  time. 

Q.  About  how  long  ^ 

A.  It  may  have  been  about  half  an  hour. 

Q.  What  was  about  half  an  hour;  that  he  was 
there?        A.  Yes. 

Q.  I  didn't  ask  you  that.  I  was  asking  you,  from 
the  time  that  he  came  and  knocked  on  the  door  and 
you  asked  him  to  come  in,  how  long  was  it  after 
that  that  you  went  upstairs  yourself  ? 

A.  Just  a  minute  after  he  came  in  I  went  upstairs. 

Q.  Then,  as  soon  as  Laura  called  to  you  and  told 
you  that  he  had  gone — (interrupted). 

A.  She  said  he — (interrupted).     [394] 

Q.  You  came  down  again?        A.  Yes. 

Q.  What  did  you  go  upstairs  for? 

A.  I  go  up  to  fix  the  beds.  1  was  busy  that  morn- 
ing. 

Q.  Why  did  you  immediately  come    down    when 
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Laura  told  you  that  he  had  gone? 

A.  Well,  I  wanted  to  say  to  him  ^^Good-by''  when 
he  was  going  away,  you  know, 

Q.  When  you  came  down  had  he  gone  or  was  he 
still  there?        A.  He  was  there. 

Q.  And  how  long  were  you  upstairs?  Was  that 
what  you  referred  to  a  while  ago,  the  time  you  were 
upstairs,  when  you  said  it  was  half  an  hour  ? 

A.  It  may  have  been  half  an  hour. 

Q.  What  was  your  purpose  in  leaving  Laura  and 
Mr.  Wooldridge  alone  there  after  Laura  had  told  you 
to  invite  him  in  ?  What  was  your  purpose  ?  What 
did  you  do  that  for  ? 

A.  Well,  they  were  making  a  plan  for  him,  so 
I  gave  her  a  chance  to  talk  to  him. 

Q.  That  is  what  I  thought.  Who  was  making  a 
plan  for  him,  and  who  told  you  about  it  ? 

A.  She  told  me. 

Q.  When  did  she  tell  you  that? 

A.  She  told  me  the  next  day  when  Mr.  Wooldridge 
left  there. 

Q.  The  next  day  after?        A.  Yes. 

Q.  Or  the  day  before?        A.  No.     The  next  day. 

Q.  Let  me  ask  you  this  question:  At  the  time  that 
Wooldridge  [395]  first  came  there  and  Laura  told 
you  to  ask  him  in,  you  knew  that  they  were  laying  a 
plan  for  him.     She  had  told  you?        A.  Yes. 

Q.  You  knew  that.  Now  when  had  you  been  told 
about  that  ? 

A.  The  next  day,  you  know.  Not  the  next  day  but 
I  can't  explain  to  you. 
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Q.  Do  you  mean  the  day  before  ? 

A.  The  day  before,  yes. 

Q.  And  were  you  told  that  probably  Wooldridge 
would  come  to  the  house  to  see  you  about  some  pota- 
toes, and  if  he  did  come  they  were  laying  a  plan  for 
him?        A.  Yes. 

Q.  Did  you  approve  of  that,  Mr.  Herrington? 
Was  that  satisfactory  to  you  ? 

A.  I  can't  understand. 

Q.  Did  you  like  that?        A.  I  like  it? 

Q.  I  mean,  when  they  told  you  the  day  before 
Wooldridge  came  there  that  they  were  going  to  get  a 
plan  to — (interrupted). 

The  COURT.— Q.  Was  it  all  right  with  you? 

A.  Yes. 

Mr.  MARQUAM. — Q.  Did  you  know  what  they 
wanted  to  do  this  for  ?        A.  No. 

Q.  Then  w^hy  was  it  all  right  with  you  if  you  didn't 
know  anything  about  it? 

A.  She  told  me  that  they  were  going  to  plan  for 
him,  and  she  didn't  tell  for  w^hat. 

Q.  And  still,  not  knowing  anything  about  it,  it  was 
all  right     [3%]     with  you,  Mrs.  Herrington? 

A.  Yes. 

Q.  Did  George  tell  you  anything  about  it  ? 

A.  No.     He  never  told  me  anything  about  it. 

Q.  Just  Laura  told  you  about  it?        A.  Yes. 

Q.  Then  why  did  you  think  it  was  necessary  then, 
Mrs.  Herrington,  when  he  came  in  for  you  to  go  up- 
stairs ?  Did  you  know  that  Laura  was  trying  to  lay 
this  plot  for  him  and  that  you  might  interfere  with 
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it  ?     Was  that  the  idea  *?        A.  Yes. 

Q.  Didn't  you  ask  Laura  when  she  told  you  this, 
that  they  were  trying  to  lay  a  plot  for  him,  or  a  plan 
for  him,  whatever  word  you  used,  didn't  you  ask  her 
what  it  was  all  about '^         A.  No, 

Q.  You  didn't  ask  her  what  it  was  about *? 

A.  No. 

Q.  Well,  1  would  like  to  ask  you  again  why  you 
thought  it  was  all  right  if  you  didn't  know  anything 
about  it,  what  the  plan  was  or  what  it  was  for  ? 

A.  It  is  with  me  like  this ;  I  don 't  want  to  know 
anything.     I  never  ask  things. 

Q.  Did  Laura  tell  you  that  the  marshal  was  talk- 
ing to  her?        A.  Yes. 

Q.  And  that  the  marshal  wanted  to  get  him  ? 

A.  Yes. 

Q.  Did  she  say  anything  to  you  about  Mr.  Roth, 
the  District  [397]  Attorney,  w^anting  to  lay  a  plot 
for  him  and  get  him  ?        A.  No, 

Q.  She  didn't  mention  Roth's  name? 

A.  No. 

Q.  She  just  mentioned  the  marshal's  name? 

A.  Yes. 

Q.  And  you  supposed,  of  course,  if  the  marshal 
wanted  to  do  a  thing  like  that  that  it  must  be  all 
right?        A.  Yes. 

Q.  That  is  the  way  you  looked  at  it.  Well,  Mrs. 
Herrington,  was  Laura  in  the  habit  of  laying  plans 
like  that?        A.  I  don't  know. 

Q.  When  was  the  first  time  that  George  Herring- 
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ton,  your  husband,  talked  to  you  about  this  affair, 

this  trap? 

A.  He  never  tell  me  anything  about  it. 

The  COURT. — I  want  to  call  counsel's  attention 
to  the  fact  that  that  is  not  cross-examination.  When 
the  proper  time  comes  you  can  make  this  witness 
your  own  witness,  if  you  so  desire.     (Argument.) 

Mr.  MARQUAM.— Do  I  understand  the  Court  to 
rule  that  this  is  improper  cross-examination  1 

The  COURT.— Yes.     The  Court  has  so  ruled. 

(Defendant  excepts.    Exception  allowed.) 

(Here  the  Court  takes  a  recess  until  two  P.  M. 
to-day  and  the  jury,  after  being  admonished,  with- 
draw in  charge  of  the  bailiffs.  At  two  P.  M.  the 
defendant  and  his  attorneys  and  the  District  Attor- 
ney and  the  jury  are  present  in  court  and  the  trial 
is  resumed,  and  said  witness  is  further  cross-ex- 
amined.) 

Mr.  MARQUAM. — Q.  Mrs.  Herrington,  in  an- 
swer to  a  question  asked  you  by  Mr.  [398]  Roth 
this  morning,  you  said,  ^^  Laura  told  me  to  call  him 
in,"  did  you  not?     You  testified  so  this  morning. 

A.  Yes. 

Q.  Referring  to  Mr.  Wooldridge,  ''Laura  told  me 
to  call  him  in.''        A.  Yes. 

(Here  the  witness  calls  for  a  glass  of  water  and 
is  given  same.) 

Q.  I  was  asking  you  about  your  statement  this 
morning  that  Laura  told  you  to  call  him  in,  referring 
to  Mr.  Wooldridge.        A.  Yes. 

Q.  Where  was  he  then,  at  the  door? 
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A.  He  was  at  the  door,  outside. 

Q.  And  just  what  did  he  say  to  you  when  he  came 
to  the  door? 

A.  He  said,  ^'George  wanted —  He  told  me  that 
he  wanted  some  potatoes.'' 

Q.  George  told  him  that  he  wanted  some  pota- 
toes?       A.  Yes. 

Q.  Was  that  the  front  door  or  the  back  door? 

A.  The  front  door. 

Q.  He  just  stood  there?        A.  Yes. 

Q.  Did  he  ask  if  George  was  there,  or  did  he  just 
ask  you  about  the  potatoes? 

A.  Well,  he  just  asked  me  about  the  potatoes. 

Q.  He  told  you  that  George  and  he  had  spoken 
together  about  some  potatoes  before  that? 

A.  Yes. 

Q.  And  you  didn't  ask  him  in,  or  he  didn't  offer 
to  come  in  until  the  girl  told  you  to  have  him  come 
in?     [399]        A.  Yes. 

Q.  Then  you  asked  him  to  come  in?        A.  Yes. 

Q.  And  you  went  upstairs.  You  said  this  morn- 
ing that  he  gave  you  a  dollar  to  give  to  Laura,  I 
understood?        A.  Yes. 

Q.  Just  what  did  he  say  and  what  did  you  say 
at  that  time?  (No  answer.)  Do  you  understand 
the  question? 

The  COURT.— Q.  What  did  he  say  when  he  gave 
you  a  dollar,  and  what  did  you  say? 

A.  Well,  he  told  me  to  give  it  to  Laura. 

Mr.  MARQUAM.— Q.  He  told  you  to  give  it  to 
Laura?        A.  Yes. 
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Q.  Isn^t  this  true,  Mrs.  Herrington:  That  you 
asked  Mr.  Wooldridge  to  loan  you  a  dollar,  that  you 
had  nothing  to  eat  in  the  house,  that  you  were  hard 
up?        A.  No. 

Q.  That  is  not  true?        A.  No. 

Q.  Do  you  know  Mr.  Dodge,  know  who  he  is? 

A.  I  seen  him  once.  ; 

Q.  Where?        A.  Up  to  Morency's. 

Q.  He  was  there  talking  with  you?        A.  Yes. 

(^.  Didn't  he  ask  you  w^hat  had  occurred  there  at 
the  time  that  Wooldridge  came  there?  He  was 
talking  to  you  about  that,  was  he  not? 

A.  Well,  he  asked  me  a  few  questions  there. 
[400]' 

Q.  Yes?  He  asked  you,  did  he  not,  if  Wool- 
dridge had  given  you  any  money,  or  a  dollar,  did 
he  not? 

A.  I  don't  remember  if  I  did  answer  that  or  not. 

Q.  That  is  what  you  were  there  with  him  for. 
At  least  that  is  what  he  was  there  for,  to  talk  with 
you  and  find  out  what  you  knew  about  this  case? 
Isn't  that  true?     Mrs.  Herrington,  isn't  that  true? 

A.  I  don't  know. 

Q.  Well,  anyway,  he  was  talking. 

A.  Yes,  I  was  talking  to  him. 

Q.  And  talking  about  this  case?        A.  Yes. 

Q.  And  did  you  not  at  that  time  tell  Mr.  Dodge 
that  you  asked  Mr.  Wooldridge  to  loan  you  a  dollar 
or  to  give  you  a  dollar? 
:  A.  I  didn't  ask  him  for  a  dollar. 

Q.  The  question  is:  Did  you  not  tell  Mr.  Dodge 
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at  that  time  when  he  was  finding  out  what  you  knew 
about  this  ease,  that:  ^'I  asked  Mr.  Wooldridge  to 
let  me  have  a  dollar''  or  ^Ho  loan  me  a  dollar"? 

A.  No. 

Q.  Isn't  that  what  you  told  Mr.  Dodge f 

A.  No.     I  didn't.  I 

Q.  You  deny  that? 

A.  No,  I  didn't  ask  him  that. 

Q.  Then  you  deny  it.  Well,  had  there  been  any- 
thing said  between  you  and  Laura  and  Mr.  Wool- 
dridge about  any  money,  before  he  gave  you  this 
dollar? 

A.  No.  I  never  know  nothing  about  the  dollar, 
and  he  gave  it  to  me  to  give  to  Laura.  That  is  all 
I  know.     [401] 

Q.  Without  saying  anything,  just  came  and 
handed  you  a  dollar. 

A.  Yes.     He  said — (interrupted). 

Q.  What  did  he  say? 

A.  He  said:  ^^You  give  that  to  Laura." 

Q.  You  gave  that  to  Laura?        A.  Yes. 

Q.  Did  he  say  what  for  or  why?        A.  No. 

Q.  Was  Laura  there?        A.  No.  ! 

Q.  Where  was  she? 

A.  She  was  in  the  house. 

Q.  Where  were  you  and  Mr.  Wooldridge? 

A.  In  the  cache. 

Q.  Nobody  heard  what  was  said  there  except  you 
and  Mr.  Wooldridge?         A.  That  is  all. 

Q.  Isn't  it  true,  Mrs.  Herrington,  that  when 
Wooldridge    was    there    that    time    that    after  he 
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started  away,  that  you  followed  him  out  and  closed 
the  door  and  then  was  in  the  cache  or  by  the  door 
there  and  at  that  time  asked  him  if  he  would  not 
let  you  have  a  dollar;  that  you  were  hard  up;  that 
you  had  nothing  to  eat  in  the  house;  and  that  you 
wanted  to  get  something  to  eat  with?  Isn't  that 
true!        A.  Xo,  I  did  not. 

Q.  Isn't  it  true  that  that  was  the  condition  in 
your  house  with  regard  to  food;  that  you  had  noth- 
ing to  eat  there?     Isn't  that  true? 

A.  That  is  true  all  right,  but  I  didn't  ask  Mr. 
"Wooldridge  for     [402]     a  dollar  to  eat. 

Q.  You  didn't?        A.  No. 

Q.  That  condition  was  true  there  at  your  house? 

A.  Yes. 

Q.  What  kind  of  a  bottle  of  whisky  do  you  claim 
that  Mr.  Wooldridge  gave  you? 

A.  I  can't  tell  you.     A  flask  bottle. 

Q.  Now,  just  describe  to  the  jury  what  kind  of  a 
flask. 

A.  About  that  long,  I  guess  (showing),  a  pint, 
what  they  call  it. 

Q.  A  pint.         A.  Yes. 

Q.  You  know  the  difference  between  a  pint  and  a 
quart  bottle,  this  big  round  bottle,  don't  you  the  dif- 
ference?       A.  Yes. 

Q.  You  know  the  difference  between  a  pint  bottle 
and  a  half  a  pint  bottle?         A.  I  guess  I  do. 

Q.  You  guess  you  do.  Now,  what  color  was  that 
bottle?        A.  White. 

Q.  It  was  white?        A.  Yes. 
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Q.  Where  is  that  bottle  now? 

A.  I  don't  know.     The  marshal  got  it. 

Q.  Whidi  marshal;  Marshal  Berg'?        A.  Yes. 

Q.  All  right,  Mr.  Berg  got  it.  When  did  he  get 
that  bottle  from  you'? 

A.  T  think  it  was — I  think  it  was  two  days  after. 
I  don't  know.     [403] 

Q.  You  think  it  was  two  days.  Now,  what  do 
you  mean  by  two  days,  Mrs.  Herringtoni  Two 
days  from  when? 

A.  Two  days  after  this  happened,  I  guess. 

Q.  Two  days  after  it  happened  he  came  up  there, 
and  did  you  have  that  same  bottle  there? 

A.  Yes. 

Q.  That  Mr.  Wooldridge  had  given  you? 

A.  Yes.     I  put  it  away. 

Q.  What  did  you  put  it  away  for? 

A.  I  didn't  want  nobody  to  see  it. 

Q.  What?        A.  I  didn't  want  nobody  to  see  it. 

Q.  Did  you  drink  what  was  in  it? 

A.  Yes.    I  did. 

Q.  And  you  didn't  want  anybody  to  see  the  bot- 
tle?       A.  No. 

Q.  Where  did  you  put  it? 

A.  Under  my  pillow. 

Q.  Under  your  pillow.  And  when  Mr.  Berg  came 
up  there,  what  did  he  ask  you,  or  what  did  he  say? 

A.  He  asked  me:  *^ Where  is  the  bottle  that  Mr. 
Wooldridge  gave  you"?  I  said,  '^It  is  empty." 
He  said : ' '  It  don 't  make  any  difference. "  So  I  gave 
it  to  him. 
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Q.  You  gave  it  to  him  and  lie  took  it  away. 

A.  Yes. 

Q.  And  that,  you  say,  was  a  pint  bottle? 

A.  Yes. 

Q.  You  don't  know  what  Mr.  Berg  did  with  that 
bottle? 

A.  No,  I  don't  know  what  he  done  with  it.     [404] 

Q.  Did  you  see  Mr.  Berg  after  that  and  talk  with 
him  about  any  bottle  or  different  kind  of  bottles? 
Did  he  come  back  and  ask  you  if  you  had  any  dif- 
ferent kind  of  bottles?        A.  No. 

Q.  He  never  came  back?        A.  No. 

Q.  After  Mr.  Wooldridge  went  out  of  the  house 
when  he  came  there  the  first  time  and  you  invited 
him  in,  how  long  was  it  after  that  that  he  came 
back  the  next  time?        A.  Half  an  hour. 

Q.  Half  an  hour.  How  long  did  he  stay  then? 
Was  it  the  first  time — when  was  it  that  he  gave  you 
this  dollar?     [405] 

A.  That  the  same  time  he  gave  me  that  bottle. 

Q.  The  same  time  he  gave  you  the  bottle.  At  the 
time  that  Mr.  Dodge  was  talking  to  you  about  what 
you  knew  of  this  case  and  what  happened  up  there 
and  what  Wooldridge  had  done  when  he  was  there, 
did  you  tell  Mr.  Dodge  anything  about  Wooldridge 
giving  you  any  liquor  or  whisky? 

A.  I  don't  tell  him  that. 

Q.  He  was  asking  all  about  just  what  happened 
and  what  Wooldridge  did,  wasn't  he? 

A.  Yes.  He  asked  me  a  few  questions,  but  he 
didn't  ask  me  much. 


402  W.  U.  Wooldridge  vs, 

(Testimony  of  Mrs.  Exena  Herrington.) 

Q.  Do  you  remember  what  day  of  the  week  it 
was  that  you  have  just  been  testifying  about,  or 
what  day  of  the  month,  what  date  it  was?  I  assume 
you  can  tell  the  date*?        A.  No. 

Mr.  ROTH.— Which  time? 

Mr.  MARQUAM. — When  he  was  there  the  first 
time. 

Q.  Do  you  know  what  day  of  the  week  it  was? 

A.  No. 

Q.  Well,  were  those  potatoes  delivered? 

A.  Yes,  he  delivered  them  the  next  day. 

Q.  Well,  what  time  of  the  day  ? 

A.  It  must  have  been  nine  or  half -past  nine. 

Q.  And  who  was  there  then? 

A.  George  was  there. 

Q.  George  was  there  and  you  were  there  ? 

A.  Yes.     All  of  them  was  there.     [406]' 

Q.  Was  Laura  there?        A.  Yes. 

Q.  What  was  done  or  said  at  that  time? 

A.  He  didn't  say  nothing. 

Q.  He  just  dehvered  the  potatoes  and  went  away 
about  his  business?         A.  Yes. 

Q.  One  sack  of  potatoes?        A.  Yes. 

Q.  You  didn't  ask  him  in  the  house? 

A.  Well,  George  told  him  to  bring  the  potatoes  in. 

Q.  I  mean,  ask  him  to  stay  there?        A.  No. 

Q.  The  girl  didn't  ask  you  to  have  him  stay? 

A.  No,  she  was  asleep. 

Q.  She  was  asleep  then.  What  were  you  doing 
when  he  came?        A.  Nothing. 

Q.  I  mean  what  were  you    occupying  your  time 
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with  at  that  particular  time;  what  were  you  doing? 
You  must  have  been  doing  something,  whether  you 
were  sitting  down,  or  getting  breakfast,  or  washing 
the  dishes,  or  something  of  that  kind;  w4iat  were 
you  doing  when  he  came  in? 

A.  I  was  in  the  kitchen  there  waiting  for  George 
to  eat  breakfast. 

Q.  You  were  cooking  breakfast  yourself? 

A.  Yes. 

Q.  For  yourself  and  George  and  the  children? 

A.  Yes. 

Q.  And  you  were  just  waiting  for  George  to  fin- 
ish breakfast  and  then  you  were  going  to  do  up  the 
dishes?        A.  Yes.     [407] 

Q.  You  were  all  right  at  that  time  ?        A.  Yes. 

Q.  You  were  not  drunk  then?        A.  No. 

Q.  Or  intoxicated?        A.  No. 

Q.  Then  when  did  you  see  Mr.  Wooldridge  again, 
Mrs.  Herrington? 

A.  I  didn't  see  him  any  more  after  that. 

Q.  What  time  did  he  come  to  the  house  again? 
Do  you  know?  Was  it  that  same  day  or  the  next 
day?  Say.  He  came  there  the  one  day  when  he 
talked  about  the  potatoes,  then  the  next  day  he 
came  back  when  you  had  gone  away.  Is  that  the 
idea?        A.  He  brought  the  potatoes  the  next  day. 

Q.  The  next  day  in  the  morning?        A.  Yes. 

Q.  He  was  supposed  to  come  back  that  evening? 

A.  Yes. 

Q.  And  you  were  asked  to  go  away?        A.  Yes. 
Q.  What  time  did  you  go  away? 
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A.  I  don't  know  what  time  I  went  away. 

Q.  Who  asked  you  to  go  away? 

A.  Well,  Laura  told  me  that  they  were  going  to 
make  arrangements  there.  She  wanted  me  to  go 
away  about  six  o'clock. 

Q.  Was  George  there  at  that  time!        A.  No. 

The  COURT. — We  are  getting  back  to  the  same 
proposition  that  [408]  the  Court  called  your 
attention  to  this  morning. 

Mr.  MABQUAM. — Does  your  Honor  mean  with 
reference  to  anything  that  George  Harrington  said  ? 

The  COURT.— Yes. 

Mr.  MARQUAM. — I  have  a  right  to  find  out  who 
was  there.  She  testified  she  left  there  and  wasn't 
there  that  day,  and  I  want  to  know  how  she  came  to 
go  away. 

Mr.  ROTH. — We  object  to  that  as  not  proper  cross- 
examination. 

The  COURT. — Objection  sustained  and  exception 
allowed. 

Mr.  MARQUAM.— Does  the  Court  hold  that  I  can't 
question  this  witness,  so  that  I  will  know  what  the 
Court's  ruling  is,  about  anything  that  occurred  or 
anything  that  she  knows  about  this  affair  after  that' 
first  occurrence  there? 

The  COURT.— The  Court  has  not  so  ruled.  The 
Court  has  tricnl  twice  to  explain  that  proposition. 

Mr.  MARQUAM. — I  understand  the  explanation, 
but  I  don't  agree  with  the  Court's  views  of  the  law, 
but  I  will  follow,  and  have  to  follow,  the  Court's  rul- 
ing. 
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The  COURT.— The  Court  does  not  desire  to  have 
you  cross-examine  her,  or  examine  her  on  matters 
which  were  not  brought  out  on  the  direct.  You  can 
make  her  your  own  witness. 

Mr.  MARQUAM. — We  wish  the  record  to  show 
that  we  further  desire  to  cross-examine  this  witness 
about  matters  not  testified  directly  to  in  the  direct 
examination,  for  the  pui*pose  of  showing  her  interest 
or  motive  in  giving  the  testimony  which  was  elicited 
upon  direct  examination,  if  possible. 

The  COURT. — Well  now,  that  is  such  a  compli- 
cated matter,  the  way  you  present  it  that  the  Court 
cannot  rule  upon  it.  [409]  The  Court  has  told  you 
that  you  can  do  that,  and  has  indicated  to  3^ou  the 
proper  time  to  do  it.  With  that,  you  have  coupled 
up  something  that  you  cannot  do  at  this  time. 

Mr.  MARQUAM. — I  understand  generally  what 
the  ruling  of  the  Court  is,  and  we  except  to  the  ruling 
as  contrary  to  law. 

The  COURT.— Exception  allowed. 

Mr.  MARQUAM.— We  contend,  so  that  it  will  be 
plain  as  far  as  the  record  is  concerned,  that  we  have 
a  right  to  cross-examine  this  witness  upon  any  mat- 
ter connected  with  this  whole  transaction,  about  which 
she  has  testified  in  chief,  for  the  purpose  of  testing 
her  credibility,  for  the  purpose  of  testing  her  mo- 
tives, for  the  purpose  of  testing  her  inclination  to 
tell  the  truth,  and  for  purposes  of  that  character. 

Q.  You  said  that  Mr.  Wooldridge  at  one  time  told 
you  that  he  was  afraid  to  come  to  the  house. 

A.  Yes,  sir. 

Q.  Now,  what  was  that  in  response  to,  anything 
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that  you  had  said^     Hoav  did  he  happen  to  come  to 

say  that'? 

A.  Well,  I  didn't  understand  you. 
Q.  What  caused  him — what  made  him  say  that, 
what  had  you  just  said  to  him  ? 

The  COURT. — Q.  Do  you  know,  Mrs.  Herrington, 
why  he  told  you  that  he  was  afraid  to  come  to  the 
house,  as  you  stated  this  morning'? 

A.  Laura  told  him  to  come  at  half-past  seven. 

Mr.  MAEQUAM.— Q.  Why  did  he  say  he  was 
afraid  to  come*?        A.  I  don't  know.     [410] 

Q.  He  didn't  give  you  any  reason?  He  didn't 
say  why?        A.  No. 

Q.  You  didn't  ask  him  why  he  was  afraid  to  eome? 

A.  No,  I  didn't  ask  him. 

Q.  Isn't  true  that  when  he  came  there  that  morn- 
ing and  said  he  had  talked  with  George  about  these  po- 
tatoes, he  wanted  to  know  whether  George  was  there, 
and  you  told  him  that  George  would  be  there  in  the 
evening  after  supper,  and  for  him  to  see  George 
about  it.     Didn't  you  tell  him  that? 

A.  I  told  him  he  can  see  him  in  the  street. 

Q.  You  told  him  he  could  see  him  in  the  street  ? 

A.  Yes. 

Q.  Didn't  you  tell  Mr.  Wooldridge  that  George 
would  be  home  that  evening  at  seven  or  eight  o'clock  ? 

A.  No. 

Q.  You  didn't  tell  him  that?        A.  No. 

Q.  You  told  him  to  see  him  in  the  street? 

A.  Yes. 

Q.  What  street?     What  did  you  mean  by  that? 

A.  In  the  street.     In  the  saloons  somewhere. 
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Q.  Where? 

A.  In  the  saloons,  Fairbanks  Corner,  or  Bill  Mc- 
Phee  ^s,  anywhere. 

Q.  Did  you  tell  him  that  ?        A.  Yes. 

Q.  You  told  him  to  see  him  at  Bill  MePhee's  or  the 
Fairbanks  corner?        A.  Yes.     [411] 

The  COURT. — You  asked  her  what  was  meant  by 
in  the  street. 

Mr.  MARQUAM. — I  am  asking  her  if  she  said 
those  words  to  him. 

Q.  Did  you  say  those  words  to  him,  tell  Wooldridge 
that  he  could  see  him  at  Bill  MePhee's  or  the  Fair- 
banks Corner  ?        A.  Yes. 

Q.  You  told  him  that  ?        A.  Yes. 

Q.  Did  you  also  tell  him  that  you  could  see  him 
in  the  street? 

The  COURT  (to  MARQUAM).— You  said  ^^You 
could  see  him?'' 

Mr.  MARQUAM.— I  beg  your  pardon. 

Q.  Did  you  also  tell  him  that  he  could  see  him  in 
the  street?        A.  Yes. 

Q.  What  else  did  you  tell  him? 

A.  That  if  he  wanted  the  potatoes,  he  could  bring 
them  there. 

Q.  That  if  George  wanted  the  potatoes,  he  could 
then  bring  them?         A.  Yes. 

Q.  You  are  sure  that  you  didn't  tell  him  that 
George  would  be  home  that  evening  at  seven  or  eight 
o'clock?        A.  No. 

Q.  Now,  what  excuse  or  what  reason  liad  you  for 
telling  Wooldridge  that  he  could  come  at  any  time? 

A.  Because  to  put  a  trap  for  him. 
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Q.  Put  a  trap  for  him?        A.  Yes.     [412] 

Q.  So  you  told  him  that.  Were  you  told  to  tell 
him  that  ?     Did  somebody  tell  you  to  tell  him  that "? 

A.  No. 

Q,  Why  did  you  tell  hun  that  if  it  was  not  suggested 
to  you,  or  told  you '?     Was  that  you  own  idea  ? 

A.  No.  Laura  told  me  to  tell  him  to  come  in  the 
house. 

Q.  And  he  did  come  in  the  house? 

A.  So  I  told  Mr.  W^ooldridge  the  girl  wanted  to 
see  him.  That  is  what  I  told  him,  and  he  came  in, 
then  I  excused  myself  and  I  went  upstairs. 

Q.  Then  you  told  him  sometime — at  the  time  you 
answered  the  question  in  answer  to  Mr.  Roth's  inter- 
rogatories, to  his  questions,  that  you  told  him  that 
he  could  come  at  any  time.        A.  Yes. 

Q.  When  did  you  tell  him  that  ?  Was  it  after  you 
had  come  dow^nstairs  or  before  you  w^ent  upstairs  ? 

A.  After  I  came  downstairs.  He  told  me  he  had 
something  for  me  and  I  told  him  to  come  upstairs. 

Q.  He  w^ent  upstairs'?        A.  Yes. 

Q.  What  was  it  that  he  had  for  you  ? 

A.  Whiskey,  I  guess. 

Q.  I  don't  w^ant  any  guess.  Did  he  give  you  the 
whiskey  then  when  you  w^ent  upstairs  ?        A.  No. 

Q.  Then  he  didn't  have  anything  for  you? 

A.  No.     He  didn't  have  it  then. 

Q.  Oh,  but  he  told  you  he  had  something  for  you  ? 

A.  Yes.     [413] 

Q.  But  he  didn't  have  anything  at  that  time? 

A.  No. 
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Q.  You  also  told  him  you  said  this  morning  ^^even 
if  I  am  not  at  home,  you  can  see  the  girl." 
A.  Yes. 

Q.  What  did  you  tell  him  that  for  ? 
A.  Because  she  wanted  to  put  a  trap  for  him. 
Q.  And  you  were  telling  him  that  to  help  him  to 
fall  into  the  trap?        A.  Yes. 

Q.  You  said  something  this  morning  about  telling 
Wooldridge  that  he  knew  the  girl,  or  had  something 
to  do  with  the  girl,  or  something  of  that  kind.     What 
was  that?        A.  Xo.     He  didn't  say  that. 
Q.  What  did  you  say,  or  what  did  he  say? 
A.  I  asked  him  if  he  knowed  the  girl  before.     He 
said  yes.     Well,  I  said — (interrupted). 
Q.  Is  that  the  first  time  you  heard  of  it? 
A.  Yes. 

Q.  Is  that  the  first  time  you  heard  about  that? 
A.  Yes. 

Q.  What  made  you  ask  him  about  it? 
A.  I  was  just  thinking  in  my  head. 
Q.  Nobody  had  told  you  anything  about  it  ? 
A.  No. 

Q.  You  were  just  guessing  at  it  ? 
A.  I  was  just  guessing  at  it,  and  I  asked  him. 
Q.  You  were  just  guessing  at  it? 
A.  Yes.     [414] 

Q.  Nobody  had  ever  told  you  anything  about  it? 
A.  No. 

Q.  No  one?        A.  No  one. 
Q.  Are  you  quite  positive  of  that,  sure  of  tluit? 
A.  Nobody  told  me. 
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Q.  I  will  ask  you  if  at  the  time  that  Mr.  Dodge  was 
talking  to  you  at  that  time  up  in  the  Moreney  house, 
whether  you  had  ever  heard,  anybody  had  ever  told 
you,  either  the  girl  or  anybody  else,  that  Wooldridge 
had  ever  had  anything  to  do  with  her,  and  you  told 
him  the  first  time  that  you  ever  heard  of  it,  or  thought 
of  it,  was  after  the  girl  had  been  up  to  the  District 
Attorney's  office?        A.  Yes. 
Q.  Did  you  tell  him  that '^        A.  Yes. 
Q.  Is  that  true?        A.  Yes. 
Q.  That  is  true  then,  is  it?        A.  Yes. 
Q.  Then  the  girl  did  tell  you.     Had  you  been  up 
to  the  District  Attorney 's  office  ?        A.  Me  ? 

The  COURT. — Can't  you  fix  the  time  that  she  was 
up  to  the  District  Attorney's  office  with  reference 
to  the  other  time  ?     In  one  case  her  answer  might  be 
correct,  and  in  the  other  case  her  answer  might  not 
be  correct. 
Mr.  MAEQUAM. — I  am  not  trying  to  confuse  her. 
The  COURT. — No,  I  am  not  trying  to  indicate  that 
you  are,     [415]     but  I  suggest  that  if  you  could  fix 
that  time,  she  might  be  able  to  answer  intelligently. 
Mr.  MARQUAM. — How^  can  I  tell  anything  about 
it?     I  don't  know  when  she  w^as  there.     I  am  trying 
to  find  out  from  this  witness  when  she  was  there. 

The  COURT. — You  are  speaking  of  three  different 
periods;  Mr.  Dodge,  the  District  Attorney's  office, 
and  some  other  time. 

Mr.  MARQUAM. — I  will  withdraw  that  question 
and  ask  another  one. 
Q.  You  say  that  you  did  tell  Mr.  Dodge  that  the 
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first  time  that  you  had  ever  heard  about  Wooldridge 
having  anything  to  do  with  your  daughter,  any  im- 
proper relations,  was  after  the  girl  had  been  up  to 
the  District  Attorney's  office.  Did  you  tell  Mr. 
Dodge  that?     Do  you  understand  the  question? 

A.  No. 

Q.  I  will  try  to  put  it  a  little  plainer.  I  under- 
stood you  to  say  a  little  while  ago  and  admit  that 
after  Mr.  Dodge  was  talking  to  you  about  this  matter, 
trying  to  find  out  what  you  knew  about  the  case,  that 
you  told  him,  in  answer  to  his  questions,  that  you 
had  never  heard  or  known  anything  about  Laura 
and  Mr.  Wooldridge  having  anything  to  do  uith 
each  other  until  after  Laura  had  been  up  to  the  Dis- 
trict Attorney's  office  and  came  home.  Did  you  tell 
him  that  ?  I  understood  you  to  sa}^  a  while  ago  that 
you  did.        A.  No. 

Q.  You  didn't  tell  Mr.  Dodge  that?     [41G] 

A.  Mr.  Dodge  asked  me — He  asked  me  if  Mr. 
Wooldridge — if  I  thought  that  Mr.  Wooldridge  is 
guilty.     I  said  yes. 

Mr.  MARQUAM. — Just  a  minute.  You  can  an- 
swer that.  Go  ahead  and  tell  your  version  of  it,  what 
was  said  between  you  and  Mr.  Dodge. 

A.  He  said — I  told  him  that  sometimes  I  think  he 
is  guilty,  and  sometimes  I  am  not — that  I  can't  think 
because  I  worry  so. 

Q.  You  told  him  that  sometimes  you  think  lie  was, 
and  sometimes  you  think  he  was  not?         A.  Yes. 

Q.  What  else  did  you  tell  him,  if  anything? 
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A.  I  told  him  what  Laura  told  me,  what  she  told 
me. 

Q.  Now,  didn't  you  tell  Mr.  Dodge  that  you  had 
never  heard  anything  about  Mr.  Wooldridge  and 
Laura  having  any  improper  relations  with  each  other, 
or  having  been  together  as  you  express  it,  until  after 
Laura  had  come  from  the  District  Attorney's  office*? 
Didn't  you  so  tell  him — Mr.  Dodge? 

A.  Well,  I  told  him — (interrupted). 

Q.  Just  pardon  me.  Just  answer  the  question  yes 
or  no.  If  you  did  tell  him  that,  say  yes ;  if  you  didn  't, 
say  no ;  then  you  will  be  permitted  to  explain  after- 
wards. A.  I  don't  remember  if  I  did  or  not. 

Q.  You  might  have  told  him  that? 

A.  I  might,  I  don't  remember. 

Q.  Everything  you  told  Mr.  Dodge  at  that  time  w^as 
true,  was  it  ?  What  I  mean  by  that,  Mrs.  Herring- 
ton;  you  were  [417]  not  trying  to  mislead  Mr. 
Dodge ;  you  were  trying  to  tell  him  the  truth  as  you 
knew  it  w^hen  you  talked  with  him. 

(Plaintiff's  attorney  objects  as  irrelevant,  incom- 
petent and  immaterial,  and  not  cross-examination. 
Objection  overruled.) 

Q.  Do  you  understand  the  question?  A.  No. 

Q.  r  will  explain  it  in  this  w^ay,  Mrs.  Herrington. 
When  you  were  talking  with  Mr.  Dodge,  and  he  was 
asking  you  questions  about  this,  you  intended  as  far 
as  you  could  to  tell  him  the  truth,  did  you  ? 

A.  Yes. 

Q.  And  you  did  tell  him  the  truth  as  far  as  you 
knew  it?        A.  Yes. 
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Q.  I  will  ask  you  one  more  question  along  this  line. 
It  is  a  little  more  specific  than  the  other.  Didn't 
you  tell  Mr.  Dodge  that  Laura  had  never  said  any- 
thing to  you  about  having  anything  to  do  with  Mr. 
Wooldridge —        A.  Yes. 

Q.  — until  after  she  came  back  from  the  District 
Attorney's  office?        A.  Yes. 

Q.  You  told  Mr.  Dodge  that  ?        A.  Yes. 

Q.  That  was  true,  was  it?  A.  Yes. 

Mr.  MARQ'UAM. — That  is  all  the  cross-examina- 
tion. 

Mr.  ROTH.— That  is  all.     [418] 

Testimony  of  J.  P.  Norris,  for  Plaintiff. 

J.  P.  NORRIS,  a  witness  for  plaintiff,  after  being 
duly  sw^orn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name  ?        A.  J.  P.  Norris. 

Q.  Where  do  you  reside  % 

A.  On  Ester  creek,  4  below. 

Q.  Were  you  a  member  of  the  late  grand  jury? 

A.  I  was. 

Q.  What  position  did  you  occupy  there  ? 

A.  Foreman. 

Q.  Do  you  know  J.  P.  Rose  ? 

A.  I  do. 

Q.  Did  he  appear  before  the  grand  jury  as  a  wit- 
ness in  the  case  of  United  States  against  W.  H.  Wool- 
dridge?       A.  He  did. 

Mr.  MARQUAjM.— (To  :\lr.  Roth.)— Do  you  c^x- 
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pect  to  offer  evidence  on  the  part  of  the  witnesses  to 

any  testimony  given  before  the  grand  jury? 

Mr.  EOTH.— Yes,  sir. 

(Mr.  Marquam,  for  defendant,  objects  for  the  rea- 
son that  it  is  incompetent,  irrelevant,  immaterial,  an 
attempt  to  impeach  their  own  witness;  and  for  the 
special  and  specific  reason  that  under  the  instructions 
of  the  Court  given  to  the  grand  jury  w^e  are  prohibited 
and  deprived  of  the  right  of  consulting  and  asking 
any  grand  juror  as  to  anything  that  occurred  in  the 
grand  jury-room.) 

The  COURT. — If  you  wish  to  make  an  argument, 
I  will  have  the  jury  withdraw. 

Mr.  MARQUAM.— Yes. 

(The  Court  admonishes  the  jury  as  usual,  and  or- 
ders them  to  withdraw  to  the  jury-room,  and  they 
withdraw  from  the  courtroom  in  charge  of  the 
bailiffs.)      [419] 

Mr.  MARQUAM.— While  the  Court  has  instructed 
the  grand  jury  and  solemnly  impressed  upon  them 
the  necessity  of  keeping  secret  the  proceedings  before 
the  grand  jury,  I  dare  say  they  have  observed  that 
injunction.  I  know  that  it  is  true,  for  the  reason 
that  last  night  it  was  reported  to  me  as  having  come 
from  the  clerk  of  this  court  that  grand  jurors  were 
going  to  be  summoned  to  testify  as  to  what  occurred 
in  the  grand  jury-room  in  regard  to  Mr.  Rose's  tes- 
timony; and  upon  the  strength  of  that  information, 
I  knew  not  whether  it  was  authentic  or  whether  or 
not  it  was  reliable,  1  met  a  couple  of  grand  jurors  and 
I  asked  them  if  they  were  at  liberty,  under  their 
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instructions,  to  answer  me  what  the  testimony  of 
Mr.  Rose  w^as  before  the  grand  jury,  and  they  said 
no,  they  couldn't  do  it;  and  they  wouldn't  do  it. 
Now,  the  District  Attorney  has  all  that  information 
at  hand,  and  he  was  present.  He  has  the 
liberty  of  talking  with  every  member  of  the  grand 
jury  as  to  what  their  recollections  are.  The  Court 
would  readily,  from  a  practical  standpoint,  under- 
stand that  where  such  a  mass  of  testimony  has  come 
before  the  grand  jury  in  the  investigation  of  the 
offenses  that  have  been  investigated  before  the 
grand  jury  w^here  indictments  have  been  returned, 
that  it  is  quite  probable  that  no  member  of  the  grand 
jury's  memory  would  be  clear  and  distinct;  it  would 
be  more  or  less  hazy  and  vague; — some  more  dis- 
tinct than  others. 

The  COURT.— Just  a  minute. 

Mr.  MARQUAM. — It  is  true,  your  Honor — 

The  COURT. — Just  a  minute.  A  member  of  a 
grand  jury,  under  the  statute,  may  be  required 
by  any  Court  to  disclose  the  testimony  of  a  witness. 

Mr.  MARQUAM. — It  is  entirely  in  the  discretion 
of  the  Court,  under  the  circumstances  of  the  case. 
*  *  *  [420]  I  say  now  that  if,  by  an  order  of 
this  Court,  I  can  be  placed  in  a  position  so  that  these 
men  (grand  jurors)  will  not  be  subect  to  contempt 
of  court,  so  that  they  will  feel  at  liberty  to  talk  with 
me  and  answ^er  such  questions  as  they  might  answer 
with  reference  to  Rose's  testimony,  I  would  have  no 
objection.     *     *     * 

The  COURT.—    *     *     *     It  seems  to  me  that  it 
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is  perfectly  proper  and  the  right  thing  to  do  for  this 
grand  juror  to  testify  in  this  case;  and  your  motion 
(to  Mr.  Marquam)  will  therefore  be  denied. 

Mr.  MAEQUAM.— We  except. 

The  COURT.— Exception  allowed. 

Mr.  MARQUAM. — Would  the  Court  make  an  or- 
der— ( interrupted) . 

The  COURT. — Before  you  make  the  request,  an- 
ticipating what  you  will  say,  do  you  think  for  a  mo- 
ment that  the  Court  would  make  such  an  order  as 
you  have  indicated  might  be  made?  That  certainly 
would  be  an  abuse  of  discretion  and  unprecedented 
in  the  history  of  the  trial  of  cases. 

Mr.  MARQUAM.— I  don't  think  so.  I  didn't 
mean  to  say  that  they  should  be  permitted  to  discuss 
generally  the  proceedings  before  the  grand  jury.  I 
am  simply  talking  about  the  testimony  of  a  grand 
juror  with  reference  to  the  testimony  of  Mr.  Rose, 
that  being  the  person  who  is  being  investigated. 

The  COURT. — The  Court  would  never  make  such 
an  order,  unless  it  incorporated  in  the  order  that  the 
grand  juror  and  the  one  interrogating  him  w^ould  be 
in  the  presence  of  the  Court,  when  the  investigation 
w^as  made. 

Mr.  MARQUAM.— We  will  submit  to  that. 

Mr.  ROTH. — I  don't  think  the  Court  has  any  ju- 
risdiction to  make  such  an  order. 

The  COURT.— Call  the  jury.     [421] 

(Jury  returned  into  court,  and  trial  resumed.) 

Mr.  ROTH.— Q.  Mr.  Norris,  at  the  time  that 
Mr.  Wooldridge — I  mean  Mr.  J.  P.  Rose — appeared 
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before  the  grand  jury  in  the  case  in  question,  during 
this  term  of  court,  was  Mr.  Rose  sworn  to  tell  the 
truth,  the  whole  truth  and  nothing  but  the  truth — 

A.  He  was. 

Q.  — by  the  foreman  of  the  grand  jury? 

A.  By  the  foreman  of  the  grand  jury. 

Q.  At  that  time  did  Mr.  Wooldridge  testify  in 
substance —        A.  Mr.  Rose  ? 

Q.  I  mean  Mr.  Rose,  testify  in  substance  as  fol- 
lows: ^^  Wooldridge  asked  me  about  Laura  while  I 
was  lying  on  the  bed,  and  said  he  wanted  to,  or  gave 
me  to  understand  that  he  wanted  to  have  sexual  in- 
tercourse with  Laura,  and  that  I  answered  and  said : 
*I  would  not  have  anything  to  do  with  her  until  after 
the  grand  jury  gets  through.  That  the  grand  jury 
would  get  hold  of  a  thing  of  that  kind  and  would 
investigate  it.'  And  that  I  said,  ^It  would  not  be 
safe,'  and  I  further  said,  ^In  order  to  get  at  that, 
they  would  take  her  up  to  Roth's  office,  and  then  they 
would  take  her  to  one  of  the  assistants,  and  then  back 
down  to  the  grand  jury-room  again,  and  they  would 
sweat  her  until  she  would  have  to  tell  it'  "? 

(Mr.  Marquam,  for  defendant,  objects  to  the  ques- 
tion and  the  testimony  on  the  ground  that  it  is  incom- 
petent, irrelevant  and  immaterial,  for  all  the  rea- 
sons suggested  to  the  Court  while  the  jury  was  ab- 
sent, and  for  the  further  reason  that  the  proper 
foundation  for  this  impeaching  question  has  not  been 
laid.  Objection  overruled.  Defendant  asks  and  is 
given  an  exception.) 

A.  That  is  the  substance  of  the  evidence  he  gave 
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before  the  grand  jury.     [422] 

Q.  I  will  ask  you  further,  Mr.  Norris,  if  at  that 
time  and  place,  while  he  w^as  under  oath  before  the 
grand  jury,  he  testified  in  substance  as  follows :  **He 
(referring  to  W.  H.  Wooldridge),  saw  a  key  on  the 
wall  and  asked  me  if  that  was  the  key  to  the  building, 
and  I  told  him  that  was  the  front  door  key"? 

(Defendant  objects  to  the  question  for  the  reason 
that  it  is  incompetent,  irrelevant  and  immaterial, 
and  for  the  further  reasons  stated  in  the  presence 
of  the  Court  in  the  absence  of  the  jury;  for  the  rea- 
son that  the  proper  foundation  has  not  been  laid 
for  this  as  an  impeaching  question.  Objection  over- 
ruled. Defendant  excepts,  and  is  allowed  an  excep- 
tion.) 

A.  Wooldridge  asked  Rose  if  that  was  not  the 
key— 

Q.  Yes?        A.  — hanging  on  the  wall — 

Q.  Yes?        A.  — of  the  door,  the  key  to  the  door. 

Q.  Yes?        A.  Yes. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination. 

By  Mr.  MARQUAM. — I  now  move  that  both  of 
these  questions  and  answers  be  stricken  for  the  rea- 
sons assigned  in  the  objections  made. 

(Motion  denied.  Defendant  excepts.  Exception 
allowed.) 

Q.  How  many  witnesses  testified  before  the  grand 
jury  during  the  time  that  you  were  foreman  of  the 
grand  jury? 

(Plaintiff  objects  as  irrelevant,  incompetent,  im- 
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material  and  not  cross-examination.     Objection  sus- 
tained.) 

Mr.  MARQUAM. — Will  the  Court  permit  me  to 
state  the  reason  for  the  question*?  It  is  to  test  this 
witness'  memory  and  recollection. 

The  COURT. — The  Court  has  ruled  on  the  matter. 
[423] 

Mr.  MARQUAM. — I  would  respectfully  request 
of  the  Court  that  when  an  objection  is  made  of  that 
kind  that  I  be  permitted  to  state,  at  least  sustain  my 
question  by  at  least  an  explanation  as  to  what  the 
purpose  of  it  is.  I  think  that  counsel  have  that 
right,  at  least,  to  be  heard  to  that  extent.  We  ex- 
cept to  the  ruling  of  the  Court. 

The  COURT.— Exception  allowed. 

Mr.  MARQUAM. — Q.  It  is  true  that  very  many 
witnesses,  without  naming  them  or  without  designat- 
ing what  cases  they  are  in,  many  witnesses  testified 
before  the  grand  jury  at  that  session  of  court  which 
you  have  testified  to "? 

(Plaintiff  objects  on  all  the  grounds  stated  in  the 
last  objection.  Sustained.  Defendant  excepts.  Ex- 
ception allowed.) 

Q.  When  did  Mr.  Rose  testify  before  the  grand 
jury? 

A.  I  couldn't  say  exactly,  positively,  but  I  think 
it  was  along  about — let's  see.  We  convened  on  the 
8th.  Along  about  the  middle  of  the — I  judge  about 
Thursday,  something  like  that,  I  think. 

Q.  I  don't  know  what  week  you  are  talking  about. 
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A.  I  think  along  about  the  17th  or  18th  of  the 
month. 

Q.  Have  you  refreshed  your  memory  from  any 
memoranda  that  you  have  made,  since  Mr.  Roth  has 
talked  to  you  about  being  a  witness  in  this  matter  ? 

A.  I  have. 

Q.  Did  Mr.  Roth,  prior  to  your  coming  upon  the 
stand,  show  you  this  written  statement  and  read  it 
over  to  you,  or  did  you  read  it  ? 

A.  He  read  it  to  me  and  I  asked  him  the  date. 

Q.  When  did  he  read  it  to  you  f     [424] 

A.  To-day.  I  didn't  arrive  here  until  noon,  about 
12  o'clock. 

Q.  You  were  subpoenaed  for  this — (interrupted). 

A.  I  was  called  in  and  subpoenaed  after  I  got  in. 

Q.  For  the  purpose  of  being  a  witness  in  this  par- 
ticular matter.        A.  I  should  judge  so. 

Q.  From  Ester  Creek? 

A.  From  Ester  Creek,  yes. 

Q.  And  this  statement  that  Mr.  Roth  had  before 
him  from  which  he  read  when  he  questioned  you  just 
now  was  read  to  you  in  his  office  just  before  you  came 
on  the  stand,  or  some  time  to-day? 

A.  It  was,  yes,  sir. 

Q.  Just  tell  this  jury  in  your  own  language  what 
Mr.  Rose  said  in  reference  to  this  particular  mat- 
ter, and  what  he  said  Mr.  Wooldridge  said. 

A.  Well,  now,  to  the  best  of  my  recollection — (in- 
terrupted). 

Q.  Let  me  inquire  before  you  commence  to  testify, 
whether  you  are  proposing  to  testify  accurately,  or 
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just  give  the  substance  of  it.     Can  you  give  his  lan- 
guage? 

A.  No,  I  can't  give  his  exact  language,  but  I  can 
give  the  substance. 

Q.  What  was  the  first  question  with  reference  to 
this  matter  that  you  asked  Mr.  Rose? 

A.  I  didn't  ask  him  any  questions  with  reference 
to  that.     Do  you  want  to  know  what  Mr.  Roth  did? 

Q.  I  want  the  first  question  that  Mr.  Roth  asked 
him. 

A.  I  wouldn't  exactly  say  what  the  first  question 
was,  but  I  can  give  3^ou,  following  the  question,  the 
answer — the  answer  more  than  I  can  the  question 
asked;  in  other  words,  the  answer  that  Mr.  Rose 
gave.     [425] 

Q.  Can't  you  remember  what  Mr.  Roth  asked  him? 

A.  Not  exactly,  no ;  but  I  can  give  the  answer. 

Q.  Do  you  remember  the  second  question  he  asked 
him? 

A.  I  can  give  the  answer  pretty  near,  that  he  made 
— the  statement  that  he  made. 

Q.  Can  you  tell  this  jury  any  question  that  Mr. 
Roth  asked  him? 

A.  Well,  if  I  give  the  answer  he  made,  it  will  al- 
most signify  the  question. 

Q.  You  just  answer  my  question:  Can  you  tell 
this  jury  any  question  that  Mr.  Roth  asked  him? 

A.  Well,  now,  let's  see.     Perhaps  I  can. 

Q.  Answer  the  question.  If  you  can  give  one,  give 
it.        A.  No,  I  can't  give  the  question. 

Q.  But  when  Roth  asked  you  if  that  was  the  sub- 
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stance  of  his  testimony — (interrupted). 

A.  I  can,  and  I  can  repeat  almost  the  substance 
of  his  testimony. 

Q.  And  you  stated  it  for  that  purpose — 

A.  No,  sir,  I  have  not. 

Q.  Can  you  give  the  testimony  of  every  witness 
that  came  before  the  grand  jury,  in  that  way,  too? 

A.  Almost — (interrupted). 

(Plaintiff  objects  as  irrelevant,  incompetent,  im- 
material and  not  cross-examination.  Objection  sus- 
tained.    Defendant  excepts.     Exception  allowed.) 

A.  You  see,  can  I  say  one  question  ? 

Mr.  ROTH. — The  objection  is  sustained. 

Mr.  MARQUAM. — Don't  tell  anything  except 
what  you  are  asked.         A.  That  is  all  right. 

Q.  Can  you  give  the  testimony  of  any  wdtness  out- 
side of  Mr.  [426]  Rose  that  testified  before  the 
grand  jury? 

(Plaintiff  objects  on  all  the  grounds  last  stated.) 

Q.  Are  you  able  to  do  it  ?  I  am  not  asking  you  to 
give  it. 

(Plaintiff  objects  on  all  grounds  stated  in  last  ob- 
jection.) 

A.  Yes. 

Q.  What  is  your  business  ?        A.  A  miner. 

Q.  You  live  out  at  Ester  Creek? 

A.  I  live  on  Ester  Creek,  4  below^,  yes,  sir. 

Q.  A  married  man  ?        A.  Yes. 

Q.  Son-in-law  of  Mr.  Harris?        A.  Yes,  sir. 

Q.  Mr.  Harris  is  Mr.  Deal's  particular  friend? 

(Plaintiff  objects  as  not  cross-examination.     Sus- 
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tained.     Defendant  excepts,  and  is  allowed  an  excep- 
tion.) 

Q.  When  you  were  in  town  where  did  you  stop 
while  you  were  foreman  of  the  grand  jury? 

(Plaintiff  objects  on  the  ground  last  stated.  Sus- 
tained. Defendant  excepts,  and  is  allowed  an  excep- 
tion.) 

Q.  I  will  ask  you  the  leading  question — (inter- 
rupted). 

The  COURT. — You  need  not  ask  the  leading  ques- 
tion if  the  leading  question  is  to  be  founded  upon  the 
question  to  which  the  objection  has  been  sustained. 

Mr.  MARQUAM. — I  desire  to  show — (inter- 
rupted). 

The  COURT. — You  may  conduct  your  examination 
and  cross-examination,  and  not  something  else. 

Mr.  MARQUAM. — I  have  a  right  to  show  this 
man's  situation,  his  interest,  his  connections  and  his 
friendships,  to  show  bias  and  prejudice, 

(Argument,  and  the  Court  directs  Mr.  Marquam 
to  come  to  the  desk,  with  the  stenographer  and  Dis- 
trict Attorney,  if  he  wishes  to  make  an  offer,  and, 
thereupon  [427]  they  go  to  the  desk  of  the  Court, 
where,  out  of  the  hearing  of  the  jury,  the  following 
occurred:) 

Mr.  MARQUAM. — We  offer  to  prove  by  the  cross- 
examination  of  this  witness,  and  by  his  own  answers, 
that,  during  the  time  he  was  foreman  of  this  grand 
jury,  he  lived  with  and  continually  associated  with 
Mr.  Thomas  Deal,  the  Postmaster  of  the  town  of 
Fairbanks  and  a  strong  personal  and  political  friend 
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of  L.  T.  Erwin,  United  States  marshal,  whose  chief 
deputy,  at  the  morning  session,  testified  that  he  had 
attempted  to  cause  Mr.  Wooldridge 's  removal  from 
the  employment  of  the  Alaska  Railroad  Commission. 
We  also  desire  to  show  by  the  cross-examination  of 
this  witness  that  he  was  told  or  informed  by  Mr. 
Deal,  prior  to  the  subpoenaing  and  summoning  of 
the  grand  jury,  that  he,  the  said  Deal,  could  get  him 
on  the  grand  jury,  and  would  use  his  efforts  so  to  do. 

The  COURT.— Is  that  your  offer? 

Mr.  MARQUAM.— That  is  my  offer. 

The  COURT.— Denied. 

Mr.  MARQUAM. — We  save  an  exception. 

The  COURT.— Exception  allowed.     [428] 

Testimony  of  H.  N.  Shead,  for  Plaintiflf. 
H.  N.  SHEAD,  a  witness  for  plaintiff,  after  being 
duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Shead,were  you  a  member  of  the  grand  jury 
for  the  regular  February,  1916,  term  of  this  courts 

A.  I  was. 

Q.  Were  you  present  in  the  grand  jury  at  the  time 
that  Mr.  J.  P.  Rose  appeared  as  a  witness  before  that 
body  ?        A.  Yes,  sir. 

Q.  State  whether  or  not  that  Mr.  Rose  was  regu- 
larly sworn  to  testify  there. 

A.  I  didn't  catch  the  first  part  of  that  question. 

Q.  State  whether  or  not  Mr.  Rose  was  regularly 
sworn  to  testify  to  the  truth,  the  whole  truth  and 
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nothing  but  the  truth  before  that  body. 

A.  Yes.     He  was. 

Q.  By  whom  was  he  sworn? 

A.  By  the  foreman. 

Q.  The  foreman  of  the  grand  juryf 

A.  The  foreman  of  the  grand  jury,  yes,  Mr.  Norris. 

Q.  At  that  time  I  will  ask  you  to  state  whether  or 
not  Mr.  J.  P.  Rose  testified  in  substance  as  follows: 
^^Wooldridge  asked  me  about  Laura  while  I  was 
lying  on  the  bed,  and  said  he  wanted  to,  or  gave  me 
to  understand  that  he  wanted  to  have  sexual  inter- 
course with  Laura,  and  that  I  answ^ered  and  said,  *I 
would  not  have  anything  to  do  with  her  until  after 
the  grand  jury  gets  through;  that  the  grand  jury 
would  get  hold  of  a  thing  of  that  kind  and  investi- 
gate it,'  [429]  and  that  I  said  it  would  not  be 
safe,  and  I  further  said,  'in  order  to  get  at  that  they 
would  take  her  up  to  Roth's  office,  and  then  they 
would  take  her  to  one  of  the  assistants,  then  back 
down  to  the  grand  jury-room  again,  and  they  would 
sweat  her  until  she  would  have  to  tell  it'  "  ? 

(Defendant  objects  to  the  question  as  irrelevant, 
incompetent  and  immaterial;  that  the  proper  foun- 
dation has  not  been  laid;  and  for  all  the  reasons 
presented  to  the  Court  in  the  absence  of  the  jury 
in  support  of  defendant's  objection  to  the  introduc- 
tion of  the  testimony  of  the  witness  Norris.  Objec- 
tion overruled.  Defendant  excepts,  and  is  allowed 
an  exception.) 

A.  Yes,  sir,  he  did. 

Q.  At  that  time  and  place  did  he  further  testify 
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in  substance:  **He,"  referring  to  Mr.  Wooldridge, 
*'saw  a  key  on  the  wall  and  asked  me  if  that  was  the 
key  to  the  building,  and  I  told  him  that  was  the  front 
door  key"? 

(Defendant  makes  the  same  objection  and  the 
Court  makes  the  same  ruling  and  allows  an  excep- 
tion.) 

A.  Yes,  sir,  he  did. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Mr.  Shead,  have  you  talked  with  the  District 
Attorney  about  this  subject  of  your  testimony  before 
coming  into  court,  and  if  so,  when? 

A.  Last  evening. 

Q.  Did  Mr.  Roth  read  to  you,  or  show  to  you  this 
statement  purporting  to  be  signed  by  Mr.  Rose  ? 

A.  No,  sir  he  did  not.     [430] 

Q.  Did  he  read  from  it  ?        A.  No,  sir. 

Q.  Where  did  you  talk  with  Mr.  Roth? 

A.  In  the  office  in  the  store. 

Q.  Did  he  have  a  question  written  down  ? 

A.  At  that  time  ? 

Q.  Yes.         A.  No,  sir. 

Q.  Will  you  tell  the  jury  the  question  which  you 
say  he  asked  you  when  he  came  into  the  office  in  the 
store  ? 

A.  I  don't  know  whether  he  asked  me  any  ques- 
tions or  not  at  that  time. 

Q.  You  said  you  had  a  conversation  there. 

A.  Yes,  sir. 
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Q.  It  was  for  the  purpose  of  ascertaining  from 
you  what  Mr.  Rose  had  testified  to  before  the  grand 
jury  with  reference  to  a  certain  subject,  was  it  not? 

A.  Yes,  sir. 

Q.  Now  he  necessarily  w^ould  have  asked  you  some 
question.     Now  what  was  it,  if  he  did? 

A.  Well,  I  can't  put  that  just  that  way. 

Q.  Well,  if  you  remembered  what  Mr.  Rose's  testi- 
mony was  before  the  grand  jury? 

A.  I  was  in  the  front  end  of  the  store  and  he  came 
in,  and  wanted  to  speak  to  me,  and  I  said  **Step  in 
the  office,"  and  we  w^ent  into  the  office  there,  and  he 
was  going  to  summons  me  as  a  witness,  and  I  said 
*^Yes,  I  knew  that." 

Q.  How  did  you  know^  it  ?     [431] 

A.  Because  Joe  Miller  had  told  me. 

Q.  Pardon  me.  Maybe  we  can  simplify  matters. 
Did  Joe  Miller  have  this  statement?        A.  No,  sir. 

Q.  Go  ahead. 

A.  As  near  as  I  can  remember  of  him  asking  me  a 
question  at  all  it  was,  if  I  knew  the  reply,  Mr.  Rose 
made  in  regard  to  having  sexual  intercourse  with 
this  girl. 

Q.  Whose  question?     In  reply  to  whose  question? 

A.  In  reply  to  the  question  that  was  asked  him  in 
the  grand  jury-room. 

Q.  By  whom? 

A.  Well  now,  I  don't  know.  He  didn't  state  by 
whom  or  anything  of  that  kind.  I  don't  know 
whether  it  referred  to  a  question  he  asked  him,  or  the 
foreman  of  the  grand  jury. 
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Q.  You  understood  Mr.  Roth  asking  you  what  Mr. 
Rose  had  said  about  Wooldridge  telling  him  about 
having  had  sexual  intercourse  with  this  girl. 

A.  I  understood  Mr.  Roth  to  ask  me  if  I  knew  Mr. 
Rose's  reply  to  the  question  w^hen  it  was  asked  him. 

Q.  What  question  ? 

A.  As  to  Wooldridge  having  sexual  intercourse 
with  this  girl. 

Q.  Did  Mr.  Roth  put  it  that  way? 

A.  I  don't  think  he  did  in  those  words. 

Q.  I  Avant  to  get — (interrupted). 

A.  That  was  only  last  night.     That  was  last  night. 

Q.  When  w^as  it  that  you  listened  to  the  testimony 
of  J.  P.  Rose  in  the  grand  jury? 

A.  Tw^o  or  three  weeks  ago. 

Q.  Necessarily  your  recollection  of  Mr.  Roth's 
question  last  [432]  night  would  be  keener  in  your 
memory  than  the  question  that  was  asked  and  an- 
swered two  or  three  wrecks  ago,  wouldn't  it,  Mr. 
Shead? 

(Plaintiff  objects  as  irrelevant,  incompetent,  im- 
material and  argumentative.  Objection  sustained. 
Defendant  asks  and  is  given  an  exception.) 

Q.  I  will  ask  you  this  question:  Aren't  you  able 
more  clearly  to  recollect  what  Mr.  Roth  asked  you 
last  night,  and  what  you  said,  than  what  was  asked 
Mr.  Rose,  and  what  he  said  two  or  three  wrecks  ago? 

A.  I  think  I  can  recollect  both  of  them.  As  far  as 
that  is  concerned,  I  don't  think  he  asked  me  a  direct 
question. 

Q.  Well,  what  do  you  mean  by  a  direct  question? 
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A.  I  don't  think  he  asked  me  right  out  that  same 
question  that  you  asked  me  about  there. 

Q.  All  right.  I  don't  know  what  he  asked  you  or 
what  you  said.  All  I  want  to  know  is  to  find  out  last 
night  what  he  asked  you,  what  he  asked  you,  what 
question  he  asked  you,  and  what  answer  you  gave 
him  at  that  time  ^ 

The  COUET. — The  witness  has  twice  told  you  that 
he  didn't  think  he  asked  him  a  direct  question. 

Mr.  MARQUAM. — Then,  an  indirect  question. 

Q.  Did  he  ask  you  an  indirect  question  ? 

A.  Then  we  talked  for  a  minute,  and  he  wanted  to 
know  what  I  remembered  about  his  testimony. 

Q.  All  right.  You  just  tell  this  jury  what  yoa  told 
him  at  that  time. 

A.  Well,  I  reviewed  the  testimony  as  well  as  I 
could. 

Q.  What  did  you  say  ? 

A.  I  said  that  Rose  testified  that  this  man  came  in 
there  where  he  was  lying  on  the  bed  reading;  this 
man  walked  back  [433]  and  gave  him  to  under- 
stand that  he  had  a  date  there  with  this  girl.  Then 
there  was  something  said  in  reference  to  a  key.  And 
then  Rose  asked  him  if  he  was  to  meet  this  girl  there, 
and  told  him  that  he  was  putting  himself  in  a  bad 
position,  because  the  grand  jury  was  in  session  at 
that  time. 

Q.  That  is  your  independent  recollection  of  what 
that  testimony  was  before  the  grand  juryf 

A.  Up  to  that  point,  yes,  sir. 

Q.  Up  to  that  point.     Was  there  more  of  it  ? 
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A.  Then  Mr.  "Roth  and  T  talked  that  over. 

Q.  But  tliat  was  your  answer  to  Mr.  Roth  last 
night?         A.  Yes,  sir. 

Q.  Is  that  your  recollection  now  as  to  just  what 
was  said  by  Mr.  Rose  with  reference  to  that  subject 
in  the  grand  jury- room'? 

A.  As  far  as  that,  it  was,  up  to  that  point. 

Q.  What  w^as  his  further  testimony  w^th  regard  to 
that  subject  in  the  grand  jury-room?  You  say  ''up 
to  that  point."  Now  if  he  went  further  upon  that 
particular  subject,  what  w^as  that? 

A.  He  had  admitted  that  he  had  made  an  appoint- 
ment with  this  girl  there  at  that  time. 

Q.  You  have  already  testified  to  that. 

A.  Then  Mr.  Roth  put  this  question  to  him  in  some 
certain  way,  some  such  a  way  as  that  from  memory. 

Q.  You  are  telling  now  w^hat  occurred  in  the  grand 
jury-room,  from  your  recollection,  are  you? 

A.  No.     This  is  what  occurred  last  night. 

Q.  All  right.     Go  ahead.     [434] 

A.  That  was  all  there  w^as  of  it. 

Q.  That  was  all  there  was  of  it  ?        A.  Yes, 

Q.  Now,  did  you — What  you  told  Mr.  Roth  at  that 
time  was  your  best  independent  recollection  of  just 
what  Mr.  Rose  had  testified  to,  was  it,  with  regard  to 
this  particular  subject — the  girl  being  in  the  shop — 
meeting  the  girl  in  the  shop? 

A.  I  don 't  know  as  it  was  my  best.  It  was  pretty 
close  to  it. 

Q.  Is  that  your  best  recollection  now  as  to  what 
Mr.  Rose  testified  to  before  the  grand  jury? 
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Mr.  ROTH. — On  this  one  subject- 
Mr.  MARQUAM.— Be  still,  Mr.  Roth. 

Mr.  ROTH. — If  the  Court  please — (interrupted). 

Mr.  MARQUAM. — I  object  to  Counsel  interrupt- 
ing me  in  my  examination. 

Mr.  ROTH. — I  object  to  the  question  unless  it  is 
limited  to  the  identical  point  in  this  question. 

The  COURT. — You  may  answer  the  question  if 
you  remember  it.         A.  What  is  the  question  ? 

Q.  (Last  question  read  by  reporter.) 

A.  In  reference  to  that  point  there? 

Mr.  MARQUAM.— Q.  With  regard  to  the  girl  and 
Mr.  Wooldridge,  and  what  w^as  said  by  Mr.  Wool- 
dridge  wdiile  Rose  and  he  were  talking  in  his  shoj). 

Mr.  ROTH. — We  object  to  that  as  irrelevant,  in- 
competent, immaterial,  and  not  cross-examination, 
because  it  is  not  confined  to  the  subject  testified  to  by 
the  witness. 

The  COURT. — It  must  be  limited  to  the  subject. 

Mr.  MARQUAM.— That  is  the  subject.     [435] 

The  COURT. — The  question  which  you  asked 
could  be  answ^ered  by  the  witness  without  going  over 
a  whole  lot  of  other  things. 

Mr.  MARQUAM.— I  limited  it  with  regard  to 
Wooldridge  and  the  girl. 

The  COURT.— AVith  regard  to  the  subject  matter 
of  the  question  which  was  propounded. 

Mr.  MARQUAM.— 1  will  qualify  it  in  that  way. 

Q.  With  regard  to  the  subject  matter  contained  in 
the  leading  question  which  Mr.  Roth  })ropounded  to 
you,  is  that  what  you  have  testified — got  through  tes- 
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tifying  about?     Is  that  your  entire,  best,  and  clear- 
est recollection  of  what  was  said  by  Mr.  Rose  I 

A.  I  knew  that  this  question  had  been  asked,  but  I 
couldn't  remember  the  question  or  the  form  that  that 
question  was  asked  in.  This  question  that  was  asked 
of  him  it  w^as  asked  before  the  grand  jury. 

Q.  That  question  ?        A.  Yes,  sir. 

Q.  In  those  identical  words  ? 

A.  I  can't  tell  that  it  w^as  in  the  identical  words  or 
not.     I  couldn't  remember  that. 

Q.  What  do  you  mean  by  '^that  question  was  asked 
of  him  in  the  grand  jury-room"? 

A.  I  mean  that  that  question  was  asked  of  Mr. 
Rose  in  the  grand  jury-room  in  sum  and  substance, 
was  put  to  him,  that  he  had  an  appointment  with  this 
girl  there  for  the  purpose  of  having  sexual  inter- 
course with  her,  and  Mr.  Rose  admitted  that  Mr. 
Wooldridge — Mr.  Rose  said  Mr.  Wooldridge  had  ad- 
mitted that  to  him.     [436] 

Q.  Had  admitted  it  to  him? 

A.  He  said  it  was  right,  yes. 

Q.  What  else?  We  are  getting  a  little  different 
story  now.     Go  ahead  and  finish  your  answer. 

A.  That  is  the  answ^er  to  it. 

Q.  That  is  your  best  recollection  of  it? 

A.  Of  what  took  place  in  the  grand  jury- room, 
yes. 

Q.  What  was  said  in  the  grand  jury-room  with  re- 
gard to  this  subject  that  is  contained  in  the  question 
which  Mr.  Roth  propounded  to  you,  is  that  true? 

A.  Mr.  Rose  admitted  it. 
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Q.  Admitted  what?        A.  That  they  were  true. 

Q.  That  what  were  true  ? 

A.  Those  questions  that  were  asked  him. 

Q.  That  is  what  I  would  like  to  get  at :  Just  what 
questions  were  asked  him.     Can  you  telH 

A.  The  questions  that  were  embodied  in  that  that 
Mr.  Eoth  read  there. 

Q.  And  those  questions  that  are  embodied  in  that 
paper  that  Roth  read  to  you  were  asked  of  him  in  the 
grand  jury-room? 

A.  The  sum  and  substance  of  it,  yes,  sir. 

Q.  Don't  you  know  Mr.  Shead — Do  you  know 
w^hat  that  paper  is —        A.  No,  sir. 

Q.  — that  he  read  from  ?        A.  No,  sir. 

Q.  You  don't  know  anything  about  it.  You  don't 
know  what  it  is.     Did  you  ever  see  it  before  ? 

A.  I  haven't  seen  it  now. 

Q.  You  might  not  see  it  now,  and  have  seen  it  be- 
fore.    [437] 

A.  No,  I  never  saw  it  before. 

Q.  The  truth  of  the  matter  is  that  you  have  a  recol- 
lection of  the  testimony  of  Mr.  Rose  before  the  grand 
jury  upon  this  question,  and  you  have  heard  dozens 
and  dozens  of  questions  there,  and  you  have  a  recol- 
lection of  it  in  substance,  but  you  don 't  pretend  to  be 
able  to  repeat  to  this  jury  what  questions  w^ere  asked 
and  just  how  they  answered  them. 

A.  Word  for  word?     Not  w^ord  for  word. 

Q.  Or  the  whole  substance.  You  would  not  try  to 
say  that  you  could  do  that. 

A.  Well,  I  tried  to  say  that  1  could  answer  the  sub- 
stance of  those  questions  there  that  were  asked  of 
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him — his  answers  to  the  substance  of  those  questions 

there. 

Q.  You  don't  pretend  to  tell  this  jury  that  your 
recollection  is  so  keen  and  accurate  that  you  can  tell 
what  every  witness  before  the  grand  jury  testified  to 
accurately,  even  in  substance  what  any  particular 
question  was. 

(Plaintiff  objects  as  irrelevant,  incompetent,  im- 
material and  not  cross-examination.  Objection  sus- 
tained. Mr.  Marquam  states  that  it  is  for  the  pur- 
pose of  testing  this  witness'  memory,  and  asks  and  is 
given  an  exception.) 

Mr.  MARQUAM.— That  is  all. 

Redirect  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Shead,  Mr.  Marquam  asked  you  about 
questions  that  were  propounded,  and  asked  you  this 
question : — No.  Do  you  remember  whether  or  not  I 
had  a  paper  there  that  Mr.  Rose  stated  was  his  state- 
ment, at  the  time  I  questioned  him  ?     [438] 

A.  In  the  grand  jury-room? 

Q.  Yes. 

(Defendant  objects  as  incompetent,  irrelevant,  im- 
material, hearsay,  and  no  foundation  having  been 
laid  for  the  question.  Objection  overruled.  De- 
fendant asks  and  is  given  an  exception.) 

A.  I  remember  he  had  a  paper  there  and  read  that 
question  from  it. 

Q.  And  do  you  remember  whether  or  not  Mr.  Rose 
stated  that  that  was  his  statement!        A.  Yes,  sir. 

(Defendant   objects    on    the    same    grounds    last 
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stated.     Objection    overruled.     Defendant    excepts 

and  is  allowed  an  exception.) 

Mr.  ROTH.— That  is  all. 

Mr.  MARQUAM.— That  is  all. 

Testimony  of  R.  M.  Crawford,  for  Plaintiff. 
R.  M.  CRAWFORD,  a  witness  for  plaintife,  after 
being  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Crawford,  were  you  a  member  of  the  grand 
jury  of  the  regular  February,  1916  term  of  this 
court  ? 

A.  I  was. 

Q.  What  position  did  you  occupy  as  a  member  of 
that  grand  jury?        A.  I  was  secretary. 

Q.  Do  you  know  J.  P.  Rose  ?        A.  I  do. 

Q.  Did  J.  P.  Rose  appear  as  a  witness  before  the 
grand  jury  in  the  case  of  The  United  States  against 
W.  H.  Wooldridge?        A.  He  did. 

Q.  Was  he  regularly  sworn  to  testify  ?     [439] 

A.  He  was. 

Q.  By  whom?         A.  By  the  foreman. 

Q.  At  that  time  did  he  testify  in  substance  as  fol- 
lows :  Wooldridge  asked  me  about  Laura  while  I  was 
lying  on  the  bed  and  said  he  wanted  to,  or  gave  me 
to  understand  that  he  wanted  to  have  sexual  inter- 
course with  Laura,  and  that  I  answered  and  said,  'T 
would  not  have  anything  to  do  with  her  until  aft(M' 
the  grand  jury  got  through.  That  the  grand  jury 
would  get  hold  of  a   thing  of   that   kind  and   would 
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investigate  it,  and  that  I  said:  **It  wouldn't  be 
safe,"  and  I  further  said  '^In  order  to  get  at  that, 
they  would  take  her  up  to  Roth's  office,  and  then  they 
would  take  her  to  one  of  the  assistants,  and  then  back 
down  to  the  grand  jury-room  again,  and  they  would 
sweat  her  until  she  would  have  to  tell  it"? 

(The  defendant  objects  as  irrelevant,  incompetent 
and  immaterial,  and  also  for  all  of  the  reasons  as- 
signed in  the  absence  of  the  jury  to  the  questions  pro- 
pounded to  the  witness  J.  P.  Norris,  and  for  the  fur- 
ther reason  that  the  proper  foundation  for  the  intro- 
duction of  this  testimony  has  not  been  laid.  Objec- 
tion overruled.  Defendant  excepts  and  is  allowed 
an  exception.) 

A.  Yes.     In  substance. 

Q.  And  did  he  further  at  that  time  testify  in  sub- 
stance :  '^He,  referring  to  Mr.  Wooldridge,  saw  a  key 
on  the  wall  and  asked  me  if  that  was  the  key  to  the 
building,  and  I  told  him  that  was  the  front  door 
key"? 

A.  Yes.     In  substance. 

Mr.  ROTH. — You  may  cross-examine.     [440] 

Mr.  MAR QU AM.— We  move  that  both  of  these 
questions  and  answers  be  stricken  for  the  reasons 
already  assigned. 

The  COURT. — Motion  denied  and  exception  al- 
lowed. 

Cross-examination . 
(By  Mr.  MARQUAM.) 

Q.  All  you  can  say  is  that  that  is  the  substance,  or 
part  of  the  substance,  or  maybe  all  of  the  substance 
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of  the  testimony  that  you  heard  before  the  grand 

jury? 

A.  You  mean  J.  F.  Rose's  testimony.  That  is 
part  of  the  substance  of  J.  P.  Rose 's  testimony.     Yes. 

Q.  You  listened  to  the  testimony  of  a  great  number 
of  witnesses,  did  you  not,  before  the  grand  jury"? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial,  and  not  cross-examination.  Objection 
sustained.  Defendant  excepts  and  is  allowed  an  ex- 
ception.) 

A.   (No  answer.) 

Q.  When  was  this  testimony  given"? 

A.  It  was  given  w^hile  the  grand  jury  was  in  ses- 
sion, wdth  reference  to  investigating  the  case  of  Mr. 
Wooldridge. 

Q.  When  was  that?        A.  What  date? 

Q.  Yes. 

A.  Why,  I  don't  remember.  We  met  on  the  eighth 
and  w^e  run  along  until — we  sat  twenty-one  days,  and 
it  was — but  just  what  day  that  testimony  w^as  given, 
I  don't  remember. 

Q.  Did  I  understand  you  to  say  you  w^ere  secretary- 
of  the  grand  jury? 

A.  Yes:     If  that  is  the  proper  title  for  it.     [441] 

Q.  Well,  did  you  make  notes  of  the  testimony,  as 
such  secretary? 

A.  I  made  some  notes.  I  didn't  make  full  notes 
at  all,  because  I  am  not  a  shorthand  reporter. 

Q.  Are  those  notes  destroyed  ? 

A.  I  don't  know.     I  turned  them  over  to  Mr.  Roth. 

Q.  At  the  conclusion  of  the— (interrupted). 
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Mr.  ROTH. — I  have  the  notes. 

Mr.  MARQUAM. — I  would  like  to  have  those  notes 
prodneed. 

Mr.  ROTH.— I  don't  object  to  it. 

Mr.  MARQUAM. — With  reference  to  this  only: 
about  this  question  now  under  investigation. 

The  COURT.— Very  well. 

Mr.  ROTH.— I  won't  object  to  it  at  all. 

(Here  the  Court  takes  a  short  recess  until  four 
P.  M.  and  after  recess,  defendant  and  jury  being 
present,  the  trial  was  resumed.) 

Mr.  ROTH. — I  want  to  give  it  to  him  and  have  him 
read  on  this  point.     (Referring  to  witness.) 

Mr.  MARQUAM. — I  ask  that  the  notes  be  pro- 
duced. 

Mr.  ROTH. — I  refuse  to  produce  the  notes.  I  will 
hand  them  to  the  witness. 

Mr.  MARQUAM. — I  object  to  these  notes  being 
handed  to  the  witness.     I  want  to  inspect  those  notes. 

Mr.  ROTH. — You  can't  inspect  them  right  now. 

Mr.  MARQUAM.— I  can  if  the  Court  will  let  me. 

Mr.  ROTH.— I  don't  think  the  Court  will  let  you, 
because  there  are  other  things  there  that  are  not  per- 
missible. 

Mr.  MARQUAM.— Take  the  scissors  and  cut  them 
off  then. 

(The  Court  examines  the  notes  referred  to,  calls 
Mr.  Roth  and  Mr.  Marquam  to  his  desk,  and  they 
examine  the  portion  of  said  notes  indicated  by  the 
Court.)      [442] 
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Mr.  MARQUAM. — Do  you  desire  to  have  the  wit- 
ness identify  them? 

The  COURT.— Yes. 

Mr.  MARQUAM. — Is  that  all  there  is,  from  your 
inspection  of  them,  upon  that  matter? 

The  COURT.— Yes. 

Mr.  MARQUAM.— Probably  Mr.  Crawford  will 
know  about  that.  (Papers  referred  to  handed  to  the 
witness. ) 

Q.  Are  those  notes?  A.  They  are. 

Q.  Were  those  made  by  you  at  the  time  the  testi- 
mony was  given?         A.  They  were. 

Q.  And  it  is  as  near — would  you  say  that  that 
statement  written  there,  you  would  rely  more  upon 
than  your  own  memory  unref  reshed  by  it  ? 

A.  It  is  good  as  far  as  it  goes,  Mr.  Marquam. 
I  was  endeavoring  to  take  down  some  notes,  and  at 
the  same  time  since  the  man  talked  reasonably  rap- 
idly, and  I  wrote  fairly  slowiy  I  only  got  a  portion. 

Q.  As  far  as  it  goes — (interrupted). 

A.  As  far  as  it  goes,  it  is  true. 

Q.  As  far  as  it  goes,  it  w^ould  be  in  your  opinion 
more  accurate  than  your  memory  of  the  incident  at 
that  time. 

A.  Yes,  except  I  possibly  briefed  them  up.  I 
would  make  a  brief  mention  of  something  that  would 
cover  a  good  many  words.  I  would  put  it  in  my  own 
language  briefly  so  as  to  keep  just  simply  a  note. 
(Said  notes  are  handed  to  the  Court.) 

Q.  Let  me  ask  you:  When  Mr.  Roth  talked  to  you 


440  W.  H.  Wooldridge  vs, 

(Testimony  of  R.  M.  Crawford.) 

about  this  matter,  where  did   you    see    Mr.    Roth? 

[443] 

A.  I  saw  him  in  his  office  about  a  quarter  of  two 
to-day. 

Q.  And  what  was  said? 

A.  He  read  a  question  that  he  was  going  to  ask 
me  in  court  this  afternoon. 

Q.  From  a  typewritten  piece  of  paper? 

A.  Yes,  from  a  typewritten  piece  of  paper. 

(Mr.  Dodge  examines  the  notes  of  the  witness  here- 
tofore referred  to,  or  the  portion  of  them  indicated 
to  him  by  the  Court.) 

Q.  Was  this  in  Mr.  Roth's  office  ? 

A.  Yes.     In  Mr.  Roth's  office. 

Q.  What  paper  was  it  read  from?  Was  it  read 
from  a  typewritten  sheet? 

A.  Yes.     Read  from  a  typewritten  sheet. 

Q.  And  you  meant  to  say,  in  regard  to  your  an- 
swer to  that  question,  that  that,  from  your  recollec- 
tion, was  the  substance  of  what  was  stated  ? 

A.  That  is  all.     Yes,  sir. 

Q.  I  presume  it  would  have  been  very  difficult  for 
you,  if  not  asked  and  read  from  a  paper  if  that  was 
the  substance,  to  have  repeated  all  that  particularly 
from  memory,  would  it  not? 

A.  I  probably  would  have  used  my  own  language. 
A  person  will  in  stating  what  was  said.  And  it 
wouldn  't  have  been  in  those  words,  perhaps. 

Mr.  MARQUAM.— We  would  like  to  read  those 
notes  to  the  jur\-  on  that  particular  subject.  1  don't 
care — if  Mr.  Roth  is  afraid  they  will  get  away  from 
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him,  I  don't  want  to  introduce  the  paper,  but  I  would 

like  to  have  it  read,  and  we  can  substitute  a  copy  of  it. 

[444] 

Mr.  ROTH. — Just  on  this  one  point. 

Mr.  MARQUAM. — For  what  it  is  worth.  I  take 
it  the  jury  w^ould  have  more  reliance  upon  these  notes 
than  they  would  upon  oral  testimony. 

The  COURT. — Mr.  Stewart,  you  may  read  all  you 
can  find  on  this  page  (indicating).  Down  to  where 
it  is  turned  down. 

SIDNEY  STEWART,  Deputy  Clerk,  reads  as  fol- 
lows: **9th  day,  J.  P.  Rose."  That  is  away  up  in 
the  corner,  evidently  the  page.  '^  Sworn.  Runs  re- 
pair shop.  Saw  Laura  Herrington  and  Wooldridge 
at  my  shop  a  little  before  eight  o'clock  night  before 
last.  Wooldridge  said  ^are  you  going  to  the  picture 
show ' ;  I  said '  No. '  We  talked  about  Laura  Herring- 
ton  being  wild..  He  intimated  to  me  he  would  have 
sexual  intercourse  with  her.  I  told  him  it  was  a  very 
unsafe  thing  to  do.  She  said  'It  is  an  unsafe  thing 
to  do.  Someone  is  following  me.'  Then  I  went  out 
and  saw  deputy  marshals  everywhere ;  went  back  and 
told  her  to  get  out.  Monday  evening  Wooldridge 
asked  me  to  buy  him  a  fifty-cent  bottle  of  whiskey. 
I  did." 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all. 

(Here  the  Court  takes  a  recess  until  four-fifteen 
P.  M.  to-day,  and  the  jury,  after  being  admonished 
by  the  Court  withdraw  from  the  courtroom.     At  four 
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P.  M.  jury  returned  to  the  courtroom,  and  the  de- 
fendant and  the  attorneys  being  present,  the  trial 
was  resumed.)     [445] 

Testimony  of  Tom  Utigaard,  for  Plaintiff. 
TOM  UTIGAAHD,  a  witness  for  plaintiff,  after 
being  duly  sw^orn  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mr.  Utigaard,  w^ere  you  a  member  of  the  grand 
jury —        A.  Yes,  sir. 

Q.  — that  sat  for  this  term  of  court,  this  February, 
1916  term  of  this  court  ?        A.  Yes,  sir. 

Q.  Were  you  present  at  the  grand  jury  when  J.  P. 
Rose  testified  in  the  case  of  the  United  States  against 
W.  H.  Wooldridge  ?        A.  Yes,  sir. 

Q.  Was  Mr.  Rose  regularly  sworn*? 

A.  Yes,  sir. 

Q.  By  w^hom?        x\.  By  Norris,  the  foreman. 

Q.  At  that  time  did  Mr.  Rose  testify  in  substance 
as  follows :  **  Wooldridge  asked  me  about  Laura  while 
I  was  lying  on  the  bed  and  said  he  wanted  to,  or  gave 
me  to  understand,  that  he  w^anted  to  have  sexual  inter- 
course with  Laura,  and  that  I  answered  and  said  'I 
would  not  have  anything  to  do  wdth  her  until  after 
the  grand  jury  gets  through;  that  the  grand  jury 
would  get  hold  of  a  thing  of  that  kind  and  would  in- 
vestigate it,'  and  that  I  said  ^It  would  not  be  safe,' 
and  I  further  said  *  In  order  to  get  at  that,  they  would 
take  her  up  to  Roth's  office,  and  then  they  w^ould  take 
her  to  one  of  the  assistants,  and  then  back  down  to 
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the  grand  jury-room  again,  and  they  would  sweat  her 

until  she  would  tell  it. ' '     [44G] 

(Defendant  objects  as  incompetent,  irrelevant 
and  immaterial,  for  all  the  reasons  assigned  to  the 
Court  in  the  absence  of  the  jury  against  the  admis- 
sion of  the  same  question  propounded  to  J.  P.  Norris 
and  the  answer  thereto :  for  the  further  reason  that 
the  proper  foundation  has  not  been  laid  for  such  im- 
peaching question.  Objection  overruled.  Defend- 
ant excepts.     Exception  allowed.) 

A.  He  said  that. 

Q.  Did  he  further  testify  at  that  time  in  substance 
as  follows :  He,  referring  to  W.  H.  Wooldridge,  saw 
a  key  on  the  wall  and  asked  me  if  that  was  the  key 
to  the  building,  and  I  told  him  that  was  the  front 
door  key?  A.  Yes.     He  said  that. 

Mr.  MARQUAM. — He  answ^ered  the  question  be- 
fore I  could  object. 

Mr.  ROTH. — We  wdll  stipulate  that  your  objection 
may  go  to  this. 

The  COURT. — The  record  may  show  that  you  made 
the  same  objection,  and  the  same  ruling,  and  an  ex- 
ception allowed. 

Mr.  ROTH.— That  is  all. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Were  those  questions  read  to  you,  Mr.  Utigaard, 
just  before  coming  into  court,  or  some  time  yestc^r- 
day?        A.  No.     Not  those. 

Q.  What  is  that?         A.  Yes.     The v  was. 


444  W.  H.  Wooldridge  vs. 

(Testimony  of  Tom  Utigaard.) 

Q.  What  did  you  first  say? 

A.  I  said  I  didn't  understand.  Well,  I  said  no, 
but — 

Q.  You  didn't  understand  the  question? 

A.  Yes. 

Q.  But  now  you  say  yes?        A.  Yes.     [447] 

Q.  Who  by? 

A.  Mr.  Eoth  asked  me  if  I  remembered  what  Rose 
said  in  the  courtroom? 

Q.  Did  you  remember?        A.  Yes. 

Q.  Clearly?        A.  Yes,  I  did. 

Q.  Where  were  you  when  he  questioned  you? 

A.  He  was  down  in  his  office. 

Q.  Up  in  his  office  here  ?        A.  Yes,  sir. 

Q.  He  sent  for  you  and  you  came  up  there  ? 

A.  Yes,  sir. 

Q.  He  then  read  that  question  to  you — those  ques- 
tions?       A.  He  did. 

Q.  Or  those  statements  ?        A.  Yes. 

Q.  Did  you  say  that  you  did  recollect  clearly — 

A.  No. 

Q.  — what  Mr.  Rose  had  testified  to  prior  to  his 
reading  those  questions  to  you? 

A.  I  said  I  recollected  correct  what  he  said. 

Q.  Clearly?        A.  Yes,  sir. 

Q.  Did  you  tell  this  in  your  o\\ti  way,  and  in  your 
own  language,  what  Mr.  Rose  had  testified  to,  to 
Mr.  Roth?        A.  No,  sir. 

Q.  He  immediately  then  read  those  questions? 

A.  Yes,  sir.     [448] 

Q.  And  that  struck  you  as  about  what  he  testified 
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to  ?  A.  Yes,  sir.     I  remember  that. 

Q.  What? 

A.  I  remember  distinctly  that  it  was  the  same. 

Q.  Just  tell  the  jury  what  he  did  testify  to. 

A.  Well,  he  testified  that  he  said  that  Wooldridge 
came  in  there  about  around  eight  o  'clock,  and  he  said 
that  he  was  laying  on  the  bed  in  the  back  room,  and 
he,  Wooldridge,  came  in,  and  he  said  ^^  You  are  pretty 
extravagant  for  you  use  the  light  this  time  of  night. 
It  is  after  eight  o'clock."  And  he  just  turned  back 
and  turned  out  the  light  in  the  front  room,  and  he 
came  back,  and  he  said  he  spoke  to  Rose  about  Laura 
Herrington  was  going  to  be  there  that  night. 

Q.  That  is,  he  said  that  Wooldridge  told  him  that 
Laura  Herrington  was  going  to  be  there  that  night. 

A.  Yes,  sir.  And  he  also  said,  ''Don't  you  use  to 
go  to  the  picture  show  once  in  a  while?"  ''Yes,"  he 
said,  "I  do."  "Well,"  he  said,  "I  thought  you  were 
going  on  Monday  or  Thursday,"  or  something  to 
that  effect,  and  I  don't  really  recollect  or  really  re- 
member w^hat  date  it  w^as,  but  it  w^as  a  couple  times 
a  week.  And  so  he — well  now — so  Laura  came  in, 
he  told,  and  she  came  right  back  to  where  they  was, 
and  Wooldridge  got  up  and  meet  her,  I  don't  know 
whether  it  was  in  the  door,  or  outside  or  inside  the 
door  to  the  back  room,  and  they  spoke  a  few  words 
loud — low  there,  so  Rose  said  he  didn't  know  what 
was  said. 

Q.  He  didn't  know  what  was  said? 

A.  No.  He  said  they  spoke  some  low  words  there, 
but    he  didn't    know  what    was    said.     Then  Wool- 
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dridge  turned  around  to  Hose  [449]  and  said 
*' There  is  somebody  following  her."  Then  so,  Rose 
he  said  that  he  got  up  and  put  his  eoat  on  and  went 
out,  and  when  he  came  out  he  said  he  turned  back 
and  spoke  to  Wooldridge  back  in  through  the  door 
and  he  said,  ^^I  should  say  there  is  somebody  follow- 
ing you.     All  the  deputy  marshals  in  town  are  here. " 

Q.  That  is  the  substance  now — 

A.  That  is  about — 

Q.  Now  you  are  testifying  from  your  own  mem- 
ory—        A.  Yes,  sir. 

Q.  — what  Mr.  Rose  said  at  that  time? 

A.  Yes,  sir. 

Mr.  MARQUAM.— That  is  all? 

WITNESS. — And  he  furthermore  asked  about  a 
key  there,  apd  that  key  is  supposed  to  belong  to  the 
front  door.  It  was  hanging  on  the  wall  some  place 
you  could  see  from  the  bed. 

Q.  You  have  given  now  the  substance  as  you  re- 
member it  of  all  of  Mr.  Rose's  testimony  relative  to 
his  conversation  wdth  Mr.  Wooldridge  about  the 
girl —        A.  Yes. 

Q.  — while  they  were  in  his  shop? 

A.  Yes.     Just  about. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all.     [450] 


The  United  States  of  America.  447 

Testimony  of  W.  W.  Pendergraft,  for  Plaintiff. 
W.  W.  PENDERGRAFT,  a  witness  for  plaintiff, 
after  being  duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 

(By  Mr.  ROTH.) 

Q.  Mr.  Pendergraft,  were  you  a  member  of  the 
late  grand  jury  which  convened  here  in  this  term  of 
court,  the  regular  February,  1916,  term  of  court  *? 

A.  I  was. 

Q.  Were  you  present  in  the  grand  jury  room  at 
the  time  J.  P.  Rose  came  there  and  testified? 

A.  I  was. 

Q.  Was  J.  P.  Rose  regularly  sworn  at  that  time? 

A.  He  was. 

Q.  By  whom? 

A.  By  the  foreman  of  the  grand  jury,  Mr.  Norris. 

Q.  After  he  had  been  sworn  there  did  he  testify  in 
substance  as  follows:  Wooldridge  asked  me  about 
Laura  while  I  was  lying  on  the  bed,  and  said  he  to, 
or  gave  me  to  understand  that  he  wanted  to  have 
sexual  intercourse  with  Laura,  and  I  answered  and 
said,  ^*I  would  not  have  anything  to  do  with  her 
until  after  the  grand  jury  got  through;  that  the 
grand  jury  would  get  hold  of  a  thing  of  that  kind  and 
w^ould  investigate  it,"  and  that  I  said,  ^^It  w^ould 
not  be  safe,''  and  I  further  said  ^*In  order  to  get  at 
that,  they  would  take  her  up  to  Roth's  office,  then 
they  w^ould  take  her  to  one  of  the  assistants,  and  then 
back  down  to  the  grand  jury  room,  and  they  would 
sweat  her  until  she  would  have  to  tell  it?" 
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(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial,  that  the  proper  foundation  has  not  been 
laid  for  such  impeaching  question,  and  for  all  the 
reasons  assigned  as  to  the  inadmissibility  of  this 
testimony  in  the  absence  of  the  jury.  Objection 
overruled.  Defendant  asks  and  is  given  an  excep- 
tion.)    [451] 

Q.  Answer  the  question. 

A.  You  want  to  know  if  I  heard  him  answer  that 
question  or  those  questions'? 

Q.  If  that  was  his  testimony  in  substance? 

A.  Yes. 

Q.  Did  he  further  testify  at  that  time  in  sub- 
stance: He,  referring  to  W.  H.  Wooldridge,  saw  a 
key  on  the  wall,  and  asked  me  if  that  was  the  key  to 
the  building,  and  I  told  him  that  was  the  front  door 
key. 

(Defendant  offers  the  same  objection,  and  the 
Court  makes  the  same  ruling  and  allows  an  excep- 
tion.) 

A.  He  did. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  Now,  you  say  that  he  did.  What  do  you  mean 
by  that  answer,  Mr.  Pendergraft? 

A.  Well  now,  do  you  want  me  to  tell  you  just 
what  Mr.  Rose  or  Mr.  Wooldridge  said  about  this  key 
according  to  Mr.  Rose's  testimony?  Is  that  what 
you  want? 
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Q.  You  said  ^^he  did."  I  just  want  you  to  say  in 
your  own  language  what  you  meant  by  that  answer. 

A.  I  meant  that  he  spoke  of  a  key  being  on  the 
wall,  wanting  to  know  if  that  was  the  key  to  the 
front  door,  or  to  the  door  around  there,  I  wouldn't 
say  that  exactly  ^^ front  door"  but  ^Ho  the  door." 

Q.  You  meant  to  say  by  ^^he  did"  that  he  had 
testified  as  Mr.  Roth  had  put  the  question  to  you; 
that  it  was  true  that  this  question  that  Mr.  Roth 
put  to  you  represented  to  your  mind  the  answer 
which  Mr.  Rose  had  made  to  the  questions  [452] 
that  were  put  to  him  before  the  grand  jury.  Do  you 
understand  that  ? 

Mr.  ROTH. — In  substance. 

Mr.  MARQUAM. — ^I  wish  you  would  leave  this 
witness  alone. 

Mr.  ROTH. — That  was  the  question,  if  your  Honor 
please.  The  question  was  asked  if  that  was  in  sub- 
stance his  testimony. 

(Objection  sustained.  Defendant  excepts  and  is 
allowed  an  exception.) 

Mr.  MARQUAM.— Q.  Then  explain  what  you 
meant  by  your  answer ' 'I  did"  or  *'he  did." 

A.  I  believe  I  did  explain.  You  want  me  to  re- 
explain  ? 

Q.  I  don't  think  you  explained  it,  Mr.  Pender- 
graft. You  may  not  understand  what  I  am  asking 
you,  but  I  have  tried  to  make  it  clear,  but  there  is 
an  exception  interposed,  so  I  will  have  to  ask  tlie 
question  of  you  to  explain  what  you  meant  by  the 
answer  **he  did." 
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A.  That  he  did  ask  me  about  a  key  that  was 
hanging  on  the  wall,  if  that  was — belong  to  the  door. 
That  is  the  wav  I  would  take  it  as  Mr.  Roth  has 
placed  it. 

Q.  Did  you  talk  with  Mr.  Roth  prior  to  coming 
into  the  courtroom,  that  is,  since  yesterday  ? 

A.  Yes. 

Q.  Where? 

A.  I  talked  with  him  in  the  office,  and  I  talked 
with  him  over  in  my  store. 

Q.  Since  yesterday"? 

A.  Not  since  yesterday.  No,  sir.  I  talked  with 
him  in  his  office  since  yesterday.     Yes,  sir. 

Q.  When  did  you  talk  with  him  in  the  store? 
[453] 

A.  Last  evening. 

Q.  About  this  same  proposition  f 

A.  About  this  same  proposition. 

Q.  What  did  Mr.  Roth  first  ask  you,  Mr.  Pender- 
graft? 

A.  He  asked  me  if  I  remembered  about  Mr.  Rose's 
testimony  before  the  grand  jury. 

Q.  What  did  you  tell  him? 

A.  I  told  him  I  remembered  a  portion  of  it. 

Q.  Did  he  have  any  paper  with  him  at  that  time? 

A.  I  don't  know.  He  didn't  show  any  to  me.  He 
didn't  present  any  to  me. 

Q.  Did  you  repeat  to  him  at  that  time  what  Mr. 
Rose's  testimony  was  before  the  grand  jury? 

A.  I  did,  sir. 
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Q.  What  did  you  tell  Mr.  Roth  at  that  time  that 
Mr.  Rose's  testimony  was"? 

A.  I  told  him,  as  I  remembered  it  just  at  the  time, 
about  Mr.  Wooldridge  coming  into  the  building, 
turning  the  light  as  he  came  through  the  front  room, 
coming  back  and  saying  to  Mr.  Rose  that  he  was 
rather  extravagant  having  the  lights  turned  on  at 
that  time  of  the  night. 

Q.  Pardon  me.  I  want  to  interrupt  you.  Is  this 
what  you  told  Mr.  Roth  last  night  at  your  store'? 

A.  I  was  repeating  to  him  what  I  remembered  of 
the  proposition. 

Q.  Go  ahead. 

A.  Then  I  told  him  about  Mr.  Wooldridge  speak- 
ing to  Mr.  Rose  in  regard  to  this  Laura  Herrington 
as  I  remembered  it,  and  about  his  answer  in  regard  to 
the  grand  jury,  and  about  getting  her  into  the  prose- 
cuting attorney's  office,  and  the  [454]  marshal's 
office  and  before  the  grand  jury  and  so  on,  and  in 
regard  to  the  key. 

Q.  Well,  now,did  you  understand  Mr.  Rose's 
testimony  with  regard  to  what  Wooldridge  had  said 
to  him  and  he  had  said  to  Wooldridge  as  occurring 
before  Laura  Herrington  came  into  the  stored 

A.  What  they  had  to  say  occurred  before  Laura 
Herrington  came  into  the  store,  as  I  understand  it. 

Q.  Now  just  tell  the  jury  w^hat  Wooldridge  said 
about  Laura  Herrington. 

The  COURT.— You  mean  what  Rose  said,  don't 
you'? 

Mr.  MARQUAM.— What  Rose  said  that  Wool- 
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dridge  said.     In  other  words,  state,  as  you  remember 
it,  Rose's  testimony  before  the  grand  jury  with 
reference  to  what  Wooldridge  said. 

A.  Wooldridge  came  in  and  he  spoke  to  Mr.  Rose 
in  regard  to — first,  about  going  to  the  theatre,  as  I 
believe,  was  his  remarks  as  I  remember  them;  and 
then  spoke  to  him  about  Laura  Herrington,  meeting 
her  there,  and  Mr.  Rose — 

Q.  Are  you  using  Mr.  Rose's  language  at  that 
particular  point"? 

A.  I  am  using  Mr.  Rose's  language,  but  I  use  Mr. 
Rose's  name  so  as  to  distinguish  him.  He  was 
saying— 

Q.  Pardon  me  for  having  interrupted  you. 

A.  He  stated  to  Mr.  Wooldridge  that  it  would  be 
very  dangerous  at  this  time  to  be  fooling  around 
with  this  little  girl;  that  the  grand  jury  was  in 
session — 

Q.  Just  before  that.  I  want  you  to  tell  the  jury 
again  just  what  Mr.  Wooldridge  was  supposed  to 
have  said  to  Rose,  that  is  according  to  Rose's  tes- 
timony, which  led  up  to  the  statement  on  the  part  of 
Rose  that  it  was  dangerous  [455]  proposition,  or 
whatever  it  was.     Do  you  understand  the  question? 

A.  Why,  I  understand  the  question.  I  thought  I 
was  answering  it. 

Q.  Would  you  just,  so  as  to  make  it  clear,  just 
answer  it  again? 

A.  You  want  me  to  repeat  myself,  do  you?  Is 
that  the  idea? 

Q.  You  can  call  it  that.    Yes. 
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A.  Do  you  want  me  to  go  back  and  repeat  my- 
self? 

Q.  No.  Just  the  remark  Wooldridge  was  sup- 
posed to  have  made,  according  to  Rose's  testimony. 
That  is  all  I  care  for. 

A.  Mr.  Wooldridge  made  the  remark  to  him  in 
the  first  place,  as  I  remember  it — it  is  a  hard  matter 
to  get  everything  just  in  detail  as  it  came  along — 
but  he  remarked  about  his  going  to  the  theatre,  then 
spoke  to  him  in  regard  to  this  little  girl  meeting 
him  there,  and  Mr.  Rose — 

Q.  Now,  you  are  through  with  what  Wooldridge 
said,  are  you?        A.  Yes,  sir. 

Q.  All  right.     Go  ahead. 

A.  You  want  the  rest  of  \t% 

Q.  I  want  then  what  Mr.  Rose  said. 

A.  Mr.  Rose  just  stated  to  him  that  it  would  be 
a  dangerous  thing  for  him  to  be  fooling  with  this 
little  girl  at  that  time,  owing  to  the  fact  that  the 
grand  jury  was  in  session. 

Q.  Is  thatain 

A.  Then  he  walked  over,  as  I  remember  it,  to  a 
key  hanging  on  the  wall,  or  on  the  jamb  of  the  door, 
something  like  that,  and  asked  him  if  that  was  the 
key  to  the  door — 

Q.  Picked  it  up? 

A.  It  was  hanging  up,  as  I  remember  the  testi- 
mony, on  the  wall  [45G]  or  on  the  jamb  of  the 
door,  somewhere  right  in  the  room,  and  asked  him  if 
that  w^as  the  kev  to  the  door. 
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Q.  Did  Rose  say  he  had  taken  it  off  the  hook  or 
nailf 

'    A.  I  wouldn't  say  that  it  was  taken  off  the  nail 
at  all.     I  don't  remember  of  that  being  stated. 

Q.  This  was  all  said  before  Laura  Herrington 
came  in"? 

A.  That  w^as  before  Laura  Herrington  came  in. 

Q.  And  there  was  nothing  in  the  way  of  Mr. 
Rose's  testimony  as  to  what  Wooldridge  and  he  had 
said  of  this  character  after  the  girl  came  in"? 

A.  No,  sir.     There  was  not. 

Q.  I  suppose  it  is  very  difficult,  Mr.  Pendergraft, 
for  you  to  recollect  accurately  the  testimony  given 
by  any  witness  before  the  grand  jury  at  this  time"? 

A.  In  fact,  it  would  be  for  anyone,  I  think  to  get 
everything  accurate  by  any  means. 

Q.  You  are  just  trying  to  do  the  best  you  can  and 
give  the  jury  the  best  impression,  you  might  call  it, 
of  what  occurred  there? 

A.  I  ain't  caring  anything  about  the  impression 
to  the  jury.  I  am  trying  to  tell  the  jury  as  I  know 
it  of  what  occurred. 

Q.  You  don't  understand  me.  I  don't  mean  that 
you  are  trying  to  create  an  impression  upon  the  jury, 
but  you  are  giving  the  jury  your  best  impression — 
I  call  it  impression — or  recollection  of  what  you 
heard  Rose  say. 

A.  That  is  what  you  wanted,  ain't  it? 

Q.  If  you  will  answer  my  questions  instead  of 
arguing  with  me.     Is  that  true? 

A.  I  am  trying  to  tell  you  the  truth. 
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Q.  I  realize  that.  I  think  we  all  believe  that,  but 
we  have  [457]  got  to  get  that  before  the  jury,  the 
questions  which  I  will  ask  you  and  your  answers.  I 
ask  you,  and  I  will  ask  you  again,  if  the  testimony 
which  you  have  given  in  this  matter  at  this  time, 
with  regard  to  the  conversation  which  occurred  in 
the  grand  jury  room  on  the  part  of  Mr.  Rose  is  your 
best  impression  and  recollection  of  what  was  said 
at  that  time"? 

A.  I  have  no  impression  about  it  at  all. 

Q.  You  haven't  any  impression  at  all.  Well, 
what  are  you  giving  *? 

A.  I  am  giving  testimony  of  what  Mr.  Rose  stated 
before  the  grand  jury. 

Q.  In  the  words  that  he  gave  them? 

A.  As  near  as  I  can  possibly  remember  them. 

Q.  That  may  be  true.     How  near  is  that? 

(Plaintiff  objects  as  irrelevent,  incompetent  and 
immaterial  and  argumentative.  Objection  sus- 
tained. Defendant  excepts  and  is  allowed  an  excep- 
tion.) 

Q.  In  other  words,  you  are  trying  to  tell  the  best 
that  you  can,  giving  your  best  rememberance  of  it. 

Mr.  ROTH. — We  object — (interrupted). 

A.  That  is  all. 

Mr  MARQUAM. — Q.  That  is  all  I  am  asking  you 
about.  You  seem  to  think  that  I  am  trying  to  get 
you  to  admit  that  you  are  putting  the  best  phase  on 
it,  but  that  is  not  it  at  all.     That  is  all. 


456  W.  H,  Wooldridge  vs. 

(Testimony  of  W.  W.  Pendergraft.) 
Eedirect  Examination. 

(By  Mr.  ROTH.) 

Q.  I  will  ask  you  to  state  whether  or  not  you 
re-collect  that  there  was  a  paper  exhibited  by  me  to 
Mr.  Rose  at  that  time  when  I  questioned  him.     [458] 

A.  There  was.  At  least  you  had  one  in  your  hand 
and  read  it  off  to  him. 

Q.  What  did  Mr.  Rose  say  that  that  was,  that 
paper  that  I  read,  if  you  remember? 

(Defendant  objects  as  leading.  Objection  over- 
ruled.    Defendant  excepts.     Exception  allowed.) 

A.  Well,  I  can  hardly  explain  just  what  you — 
(interrupted). 

Q.  Did  Mr.  Rose  recognize  the  paper  that  I  read 
from,  or  did  he  say  anything  about  it? 

(Defendant  objects  as  leading.  Objection  over- 
ruled.    Defendant  excepts.     Exception  allowed.) 

A.  He  recognized  the  reading  of  that  paper. 
Now,  there  is  a  little  technicahty  in  your  question 
there  Mr.  Roth,  as  far  as  that  paper  is  concerned, 
but  the  contents  of  it  he  did  acknowledge. 

Mr.  ROTH.— That  is  all. 

Mr.  MARQUAM.— That  is  all. 

Testimony  of  J.  J.  Buckley,  for  Plaintiif. 
J.  J.  BUCKLEY,  a  witness  for  plaintiff,  after 
being  duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  official  position  do  you  now  hold,  Mr. 
Buckley? 
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A.  City  Clerk  of  the  Town  of  Fairbanks,  Magis- 
trate, and  Chief  of  the  Fire  Department. 

Q.  As  city  clerk,  are  you  in  possession  of  the  city 
records'?        A.  Yes,  sir. 

Q.  Have  you  the  records  of  the  last  registration 
for  city  election?     [459]        A.  Yes,  sir. 

Q.  Will  you  turn  to  the  registration  of  W.  H. 
Wooldridge,  if  you  have  it  there? 

Mr.  MARQUAM.— I  would  like  to  know  the  pur- 
pose of  this,  so  that  we  can  offer  an  objection. 

The  COURT. — You  may  state  the  purpose.     (To 
Mr.  Roth.) 

Mr.  ROTH. — I  want  to  show  the  age  of  Mr.  Wool- 
dridge. 

Mr.  MARQUAM.— All  right. 

Mr.  ROTH. — Q.  Have  you  a  record  of  his  regis- 
tration?       A.  Yes,  sir. 

Q.  Was  that  signed  by  Mr.  Wooldridge? 

A.  Yes,  sir. 

Q.  Was  it  sworn  to  by  him  before  you? 

A.  Yes,  sir. 

Q.  What  is  the  date  of  that  certificate  or  that 
oath?        A.  The  sixth  day  of  November,  1915. 

Q.  Does  that  give  the  age  of  Mr.  Wooldridge? 

A.  Yes. 

Q.  What  age  does  it  give?        A.  Fifty-one. 

Mr.  ROTH. — You  may  cross-examine. 

Mr.  MARQUAM.— No  cross-examination.     [460] 


458  W,  H.  Wooldridge  vs. 

Testimony  of  Frank  B.  Hall,  for  Plaintiff. 
FRANK  B.  HALL,  a  witness  for  plaintiff,  after 
being  duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  Frank  B.  Hall. 

Q.  What  official  position  do  you  hold? 

A.  Deputy  United  States  Marshal. 

Q.  Mr.  Hall,  as  such  deputy  were  you  instructed 
to  go  to  the  office  of  Mr.  L.  K.  Pratt  during  the 
month  of  February  of  this  year?        A.  Yes,  sir. 

Q.  Do  you  know  the  date?        A.  Yes,  sir. 

Q.  What  date?        A.  February  the  fifteenth. 

Q.  About  what  time  did  you  go  there? 

A.  At  six-thirty  in  the  evening. 

Q.  Who  was  with  you?        A.  Peter  McMuUen. 

Q.  Also  a  deputy  marshal?        A.  Yes,  sir. 

Q.  While  you  were  in  there  did  you  see  this  de- 
fendant, W.  H.  Wooldridge? 

A.  Yes,  sir.     Outside. 

Q.  Where  did  you  see  him? 

A.  Right  near  the  bath-house,  on  the  comer. 

Q.  Where  did  he  go  then? 

A.  He  was  coming  from  down  Lacey  Street,  and 
when  he  got  to  the  [461]  corner  he  turned  and 
went  into  Mr.  Dodge's  office. 

Q.  What  time  was  that? 

A.  That  was  about  twenty  minutes  to  eight. 

Q.  Did  you  see  him  come  out  of  there? 

A.  I  did. 
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Q.  What  time  did  he  come  out  of  there  *? 

A.  It  was  about  twelve  minutes  to  eight. 

Q.  Where  did  he  go"? 

A.  He  went  directly  across  the  street,  right  over 
to  the  bath-house,  and  then  he  went  into  Mr.  Rose's 
machine-shop. 

Q.  Known  as  Rose's  repair-shop f        A.  Yes,  sir. 

Q.  Do  you  know  Laura  Herrington"? 

A.  I  know  who  she  is,  yes,  sir. 

Q.  Did  you  see  her  while  you  were  in  Mr.  Pratt's 
office?        A.  I  did,  yes,  sir. 

Q.  Where  did  you  see  her? 

A.  She  turned  the  corner  of  Second  at  about  eight 
o'clock,  turned  the  corner  of  Second  and  went  down 
Lacey  toward  Mr.  Rose's  machine-shop. 

Q.  And  where  did  she  go? 

A.  And  went  inside — first  she  went  by  the  place, 
and  then  turned  around  and  came  back  and  went  in. 

Q.  What  do  you  say  it  was  that  she  went  in  there  % 

A.  Eight  o'clock. 

Q.  Just  about  eight  o'clock?        A.  Yes,  sir. 

Q.  What  did  you  observe  after  they  went  in 
there  ? 

A.  Immediately  after  she  w^ent  in — (interrupted). 

Q.  What  did  you  observe  after — (interrupted). 
[462] 

Mr.  MARQUAM. — Let  him  finish  his  answer. 

Mr.  ROTH.— Q.  Immediately  after  Mr.  Wool- 
dridge  went  in  there,  did  you  observe  anything? 

A.  Yes. 

Q.  What?         A.  The  light  went  out. 
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Q.  After  she  went  in  there  did  you  observe  any- 
thing? 

A.  Nothing  about  the  front  of  the  shop  at  all.  No. 
I  and  Mr.  MeMullen  then  left  the  office  and  went  down 
there. 

Q.  Did  you  observe  anything  there  after  you  got 
down  there  with  reference  to  the  lights  ? 

A.  No,  sir. 

Q.  Nothing  at  all  *?        A.  No  lights. 

Q.  About  how  long  did  Laura  Herrington  stay  in 
there  before  you  saw  Mr.  Wooldridge  again  ? 

A.  I  think  possibly  three  or  four  minutes. 

Q.  A  short  time  ? 

A.  Yes,  sir,  just  time  enough  for  me  to  leave  Mr. 
Pratt's  office,  go  down  to  Noble  street,  down  to  First, 
down  to  McPhee's  corner,  and  I  waited  there  pos- 
sibly a  minute,  and  then  I  came  up  and  saw  Mr.  Rose. 

Q.  That  is  J.  P.  Rose?         A.  Yes,  sir 

Q.  After  you  saw  them,  state  what  occurred. 

A.  I  walked  slowly  up  from  McPhee's  corner. 
The  lights  being  out,  I  couldn't  see  whether  there 
was  anybody  in  front  or  not,  in  fact  I  didn't  think 
there  was  anybody  in  front.  I  walked  up  slowly  and 
got  sight  of  Mr.  Rose  and  Mr.  [463]  Wooldridge 
standing  in  front  of  the  shop.  Mr.  McMuUen  was 
standing  up  near  the  corner  with  another  man,  and 
then  Mr.  MeMullen  came  down,  and  Mr.  Wooldridge, 
with  Mr.  Roseburg,  that  was  the  man,  and  we  all 
went  into  the  shoj);  and  Mr.  MeMullen  said  to  Mr. 
Roseburg  ''do  you  see  this  little  girl  here,"  and  at 
that  time  there  was  a  light  on.     I  don't  know  who 
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turned  it  on,  but  somebody  turned  the  light  on,  and 
then  he  said,  ''Do  you  see  this  little  girl  here?" 
Eoseburg  said,  ''Yes."  He  said,  "Do  you  know  who 
she  is?"  and  Mr.  Roseburg  said,  "Yes."  Then  we 
started  back  to  go  up  the  street,  and  Mr.  Miller  met 
us  and  said,  "Take  them  down  to  the  office.  Take 
Mr.  Wooldridge  down  to  the  office,"  and  he  told  me 
to  go  back  and  get  Mr.  Rose,  which  I  did,  and  we  went 
down  to  the  office. 

Q.  Who  all  w^ent  to  the  office  ?  A.  All  of  us. 

Q.  Laura  too  ?        A.  Yes. 

Q.  All  right.  What  transpired  in  the  office  after 
you  got  there,  if  you  know?  Just  state  every  word 
that  transpired  in  the  office  when  Rose  and  Wool- 
dridge and  Laura  were  there? 

A.  I  was  not  in  the  private  office  at  all.  I  don't 
know^  a  thing  that  happened  there,  because  I  was 
busy  with  other  work,  which  I  started  right  in  to  do. 

Q.  I  will  ask  you  to  state  whether  or  not  that  same 
evening  Mr.  Rose  was  in  the  private  office  alone  with 
Mr.  Miller  and  Mr.  Berg  and  Mr.  McMuUen  and  your- 
self and  Mr.  Wood.  A.  Yes. 

Q.  When  was  that  with  reference  to  this  first  time  ? 

A.  This  w^as  possibly  twenty  minutes  to  half  an 
hour  afterwards.     [464] 

Q.  Did  Mr.  Rose  make  a  statement  there? 

A.  Yes,  sir. 

Q.  Was  it  reduced  to  writing?        A.  It  was,  yes. 

Q.  Was  signed?         A.  Yes. 

Q.  Was  it  sworn  to?        A.  Yes. 

Q.  Before  whom?        A.  Before  me. 
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Q.  As  a  notary  public^         A.  Yes,  sir. 

Q.  I  will  show  you  a  document,  which  is  marked 
Plaintiff's  Exhibit  Number  One,  and  ask  you  to  state 
whether  or  not  that  is  the  document  that  you  have 
reference  to?     (Hands  document  to  witness.) 

A.  Yes,  sir.     This  is  the  statement. 

Q.  Was  that  read  over  to  Mr.  Rose  before  he  signed 
it?        A.  Yes,  sir. 

Q.  Who  read  it  to  him?        A.  I  did. 

Q.  Did  you  read  everything  that  was  in  it  to  him  ? 

A.  Yes,  sir. 

Q.  What  did  he  say  about  it  when  you  read  it  to 
him?         A.  He  said  that  w^as  right. 

Q.  Can  you  state  to  this  jury  whether  or  not  Mr. 
Rose  understood  everything  that  was  in  that  paper 
when  he  signed  it  ? 

Mr.  MARQUAM. — I  object.  It  is  incompetent, 
irrelevant  and  immaterial,  and  calling  for  a  conclu- 
sion of  the  witness. 

The  COURT. — In  so  far  as  it  can  be  answered,  it 
has  been  answ^ered. 

Mr.  MARQUAM.— If  there  is  any  answer  to  it, 
we  ask  that  it  be  stricken.     [465] 

The  COURT.— ^^ He  said  that  was  right"  was  the 
answer. 

Mr.  ROTH.— Q.  How  was  the  statement  taken 
down?  Just  tell  the  jury  how  the  statement  was 
taken  down. 

A.  Mr.  Rose  started  to  tell  what  had  happened 
when  Wooldridge  came  in,  and  as  he  talked  Mr.  Miller 
wrote  what  he  said. 
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Q.  Yes? 

A.  And  then  Mr.  Miller  read  it  to  him  after  he  had 
gone  a  little  ways  and  he  would  say  ''Wait  a  minute. 
Is  that  right,"  and  he  would  read  that;  and  so  on  un- 
til the  thing  was  finished.  Then  Mr.  Miller  asked 
Mr.  Rose  if  he  cared  to  read  it,  if  he  would  read  it. 
Mr.  Rose  took  the  paper  and  said  he  hadn't  liis  glasses 
with  him  and  couldn't  read  it,  so  Mr.  Rose  asked  me 
to  read  it  to  him,  which  I  did. 

Q.  At  this  time  where  was  Mr.  Erwin,  the  United 
States  Marshal? 

A.  He  was  on  tlie  trail — (interrupted). 

(Defendant  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled  and  defendant  ex- 
cepts.    Exception  allowed.) 

A.  He  was  on  the  trail  somewhere. 

Q.  How  long  had  he  been  gone  from  the  office  ? 

A.  Since  in  the  fall. 

Mr.  ROTH. — You  ma}^  cross-examine. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  You  say  Mr.  Erwin  was  on  the  trail  at  that 
time  ?        A.  I  think  he  was.     Yes,  sir. 

Q.  How  long  have  you  been  in  the  office  and  in  his 
employ  as  deputy  marshal,  in  the  employ  of  the 
United  States  Government  by  his  direction  ? 

A.  Since  last  July.     [466] 

Q.  What  had  been  your  experience  as  a  police  offi- 
cer or  a  deputy  marshal,  or  a  detective  prior  to  that 
time? 
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A.  I  am  not  a  detective  or  a  police  officer.  I  am 
simply  an  office  depnty  marshal. 

A.  I  just  asked  you  what  had  been  your  previous 
experience  along  these  lines,  prior  to  the  time  you 
w^ent  into  the  office. 

A.  I  have  had  no  experience  as  a  detective  or  a 
policeman. 

Q.  You  don't  claim  to  be  a  detective  ? 

A.  No,  indeed. 

Q.  Or  a  police  officer?        A.  No. 

Q.  You  are  an  executive  officer  of  the  United  States 
District  Court? 

A.  In  the  marshal's  office.     Yes,  sir. 

Q.  Well,  although  Mr.  Erwin  was  on  the  trail  com- 
ing in  when  all  this  happened,  did  you  know  his  atti- 
tude and  feeling  against  this  defendant? 

A.  No,  sir.     I  did  not. 

Q.  You  never  heard  anybody  say  anything  about 
it?  A.  No,  I  didn't.     No,  sir. 

Q.  Did  you  ever  kno^v  of  Mr.  Erwin  and  Mr.  Miller 
going  over  to  the  members  of  the  Alaska  Railroad 
Commission  or  their  employees  and  trying  to  get  Mr. 
Wooldridge  fired?        A.  No,  sir. 

Q.  You  never  heard  of  that? 

A.  No,  sir.     I  never  did. 

Q.  Did  you  ever  hear  of  some  affidavit  against 
Marshal  Erwin  upon  which  affidavit  Mr.  Wooldridge 
had  placed  his  seal  as  a  notary  public  like  you  did 
on  this  paper?     [467] 

(Plaintiff  objects  as  not  cross-examination.     Ob- 
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jection  sustained.     Defendant  excepts.     Exception 

allowed.) 

Mr.  MARQUAM. — We  wish  to  show — (inter- 
rupted). 

Mr.  ROTH. — We  object  to  him  making  an  offer  of 
that  kind. 

Mr.  MARQIJAM. — I  am  not  making  an  offer.  The 
occasion  of  it,  is  asking  Mr.  Hall  where  Mr.  Erwin 
was  at  that  time  on  the  trail — (interrupted). 

The  COURT. — If  you  desire  to  make  an  offer  you 
can  come  to  the  desk  with  the  Government 's  attorney. 

Mr.  MARQUAM.— If  I  can't  make  it  that  way  I 
will  have  to  withdraw  it,  but  I  except  to  the  ruling 
of  the  Court. 

The  COURT.— The  Court  has  not  ruled. 

Mr.  MARQUAM.— The  Court  has  indicated, 
whether  it  has  directly  ruled  or  not,  that  I  can 't  ask 
that  question. 

The  COURT. — No.  You  are  away  ahead  of  your 
story.  You  have  presented  w^hat  the  Court  believes 
to  be  an  offer  of  proof,  or  an  offer  to  prove,  and  the 
Court  has  asked  you  to  come  to  the  desk  and  make 
that  offer  in  the  usual  way,  and  now  you  say  you 
don't  care  to  do  that. 

Mr.  MARQUAM.— I  take  it  that  that  is  not  the 
usual  to  make  an  offer  of  testimony.  If  the  Court 
can  see  that  it  is  for  an  impeachment  purpose,  I 
have  a  right  to  make  that  offer  in  tlio  ])resence  of 
the  jury  and  not  secretly. 

The  COURT.— The  Court  does  not  see  that  it  is 
for  that  purpose,  and  the  Court  desires  to  have  you 
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come  to  the  desk.     If  you  desire  to  make  that  offer, 

as  you  did  a  few  minutes  ago. 

Mr.  MARQUAM.— Very  well. 

(Thereupon  Mr.  Marquam,  Mr.  Roth  and  the  sten- 
ographer go  to  the  desk  of  the  Judge  and  there,  not 
within  hearing  of  the  jury,  Mr.  Marquam  makes  the 
following  offer.) 

Mr.  MARQUAM. — We  expect  to  prove  on  the 
cross-examination  of  the  [468]  witness,  F.  B. 
Hall,  now  upon  the  stand  under  cross-examination, 
that  he  was  cognizant  and  had  knowledge  for  a  long 
time  past  of  the  bitter  feeling  and  hatred  entertained 
by  Mr.  L.  T.  Erwin  against  the  defendant  Wool- 
dridge; that  this  witness  was  in  sympathy  with  the 
attitude  of  the  said  L.  T.  Erwin  against  the  defend- 
ant; and  the  purpose  for  which  this  question  is 
asked  is  to  elicit  upon  cross-examination  the  bias 
and  prejudice  of  this  witness  against  the  defendant. 

The  COURT.— The  offer  will  be  denied  and  an  ex- 
ception allowed. 

(Said  attorneys  and  stenographer  returned  to 
their  seats  and  the  trial  is  resumed  in  the  hearing  of 
the  jury.) 

Mr.  MARQUAM.— Q.  When  were  you  first  talked 
to,  or  did  anybody  talk  to  you,  about  going  up  the 
street  here  and  hiding  some  place  and  watching  what 
was  going  on?         A.  On  February  fifteenth. 

Q.  Had  you  any  knowledge  or  information  prior 
to  that  time  of  any  trap  being  set  or  going  to  be  set 
for  this  man  Wooldridge? 

A.  No  trap  that  I  know  of.     No,  sir. 
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Q.  You  would  not  call  it  a  trap.         A.  No,  sir. 

Q.  Well,  did  you  have  any  knowledge  or  informa- 
tion prior  to  that  time  that  any  scheme  was  to  be  laid 
by  which  he  was  to  be  involved  in  incriminating  cir- 
cumstances— if  that  suits  you  better  as  a  descrip- 
tion? 

A.  Well,  I  know  that  on  February  fifteenth  I 
heard  it  talked  in  the  office  that  Mr.  Wooldridge  was 
supposed  to  have  made  [469]  a  date,  the  evening 
following — or  the  evening  previous,  on  the  four- 
teenth, to  meet — up  at  the  Herrington  residence,  to 
meet  Laura  Herrington  at  that  place. 

Q.  At  what  place?    At  the  Herrington  residence? 

A.  At  the  Herrington  residence,  yes. 

Q.  He  had  made  an  appointment  to  meet  her  at 
the  Herrington  residence  ?        A.  Yes. 

Q.  Who  told  you  that? 

A.  I  heard  it  talked  about  generally  in  the  office 
among  the  boys.  At  that  time  I  wasn't  told  any- 
thing more  about  that. 

Q.  That  was  on  the  fifteenth  ? 

A.  Yes.     On  the  fifteenth. 

Q.  What  time  of  day? 

A.  I  think  it  was  in  the  morning. 

Q.  That  was  the  first  you  had  heard  of  it? 

A.  Yes. 

Q.  That  is  the  first  you  had  been  let  into  the  under- 
standing among  the  deputies  as  to  what  was  going 
to  happen  ?        A.  Yes. 

Q.  Were  you  up  to  Herrington 's  house  the  night 
before  you  went  up  to  Rose's  repair-shop? 
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A.  No,  sir. 

Q.  You  didn't  get  in  on  that? 

A.  I  wasn't  asked  to  go  up  there. 

Q.  What  instructions  did  you  have  from  anyone, 
Mr.  Miller  or  anybody  else,  about  what  you  were  to 
do  when  you  got  up  here  around  the  corner  of  Sec- 
ond and  Lacey  Streets  % 

A.  Mr.  Miller  told  me  to  make  arrangements  in 
order  to  get  some  [470]  place  where  we  could  hide 
ourselves  and  w^atch  Rose's  repair-shop,  and  see 
whether  Mr.  Wooldridge  w^ent  in  there,  and  whether 
Laura  Herrington  went  in  there,  and  there  was  some 
talk  about  getting  Mr.  Dodge's  oiBce  or  asking  him 
if  we  could  stay  in  there,  but  we  didn't. 

Q.  Did  you  ask  Mr.  Dodge  ? 

A.  No.     We  didn't. 

Q.  Who  did  you  ask*? 

A.  We  asked  Mr.  Pratt. 

Q.  Did  you  ask  Judge  Pratt?        A.  Yes. 

Q.  You  did? 

A.  When  I  came  up  the  stairs  I  asked  Harry  Pratt 
in  the  district  attorney's  office  if  wx  could  use  his 
office  up  there. 

Q.  Whose  office? 

A.  Harry  Pratt  and  Mr.  Pratt's  office.  If  we 
could  use  it,  because  we  had  reason  to  believe  there 
was  to  be  a  crime  committed,  and  we  wanted  to  be  in 
a  position  to  stop  it  and  prevent  it  from  ever  taking 
place  again  between  these  people,  but  I  didn't  tell 
Harry  Pratt  who  it  was,  or  anything  about  it,  or 
what  place  we  were  going  to  watch. 
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Q.  Did  you  tell  the  old  gentleman  anything  about 
it?        A.  Certainly. 

Q.  About  what  it  was  and  who  it  was "? 

A.  Oh,  no.  But  I  asked  Harry  Pratt  if  w^e  could 
use  the  office  and  he  said,  ''Yes,  but  you  had  better 
ask  my  father.'' 

Q.  Did  you  see  him?        A.  Yes. 

Q.  Before  you  went  up  there  ?     [4:71]         A.  Yes. 

Q.  Where? 

A.  Right  in  the  district  attorney's  office.  Harry 
came  along  and  called  him  and  he  came  in  there  and 
I  explained  the  matter  to  him  and  he  said,  ''Why, 
certainly.  You  evidently  know  what  you  are  doing, 
and  it  is  all  right  with  me,"  and  I  said,  "I  have  got 
the  key  from  Harry,"  and  he  said,  "That  is  all 
right. ' ' 

Q.  Judge  Pratt  said  that?  In  the  district  attor- 
ney's office?        A.  Yes.     He  did,  yes,  sir,  to  me. 

Q.  Well,  didn't  he  immediately  after  this  thing 
had  transpired  come  down  to  the  marshal's  office  and 
jump  on  you  roughshod  for  going  into  his  office,  and 
say  to  you  in  that  connection  that  he  thought  it  was 
— that  you  had  gone  pretty  far,  that  he  didn't  main- 
tain that  office  for  a  lot  of  "Peeping  Toms"  as  he  ex- 
pressed it? 

A.  He  said  this — (interrupted). 

Q.  Didn't  he  say  something  about  that? 

A.  Yes,  he  did  about  five  days  ago,  but  never  pre- 
vious to  that  time.  Previous  to  this  time  he  jumped 
on  my  back  he  came  around  to  the  office  and  tried  to 
find  out  who  it  was. 


470  W.  H.  Wooldridge  vs. 

(Testimony  of  Frank  B.  Hall.) 

Q.  Find  out  what"? 

A.  Tried  to  find  out  what  the  trouble  was  about 
and  who  it  was,  and  I  w^ouldn't  give  him  any  infor- 
mation, and  he  laughed  one  day  about  the  spectacle 
of  Mr.  Rose  sitting  on  the  grand  jury — sitting  on 
the  steps,  and  he  said,  ^*I  guess  he  is  in  trouble,"  and 
he  laughed  about  it,  and  about  five  days  later  he  got 
after  me  pretty  hard.  I  didn't  say  anything  to  him. 
I  simply  let  him  go  on  and  I  told  him,  ^'You  told  us 
[472]  we  could  go  up  there."  ^*Yes,"  he  said,  ^4f 
it  was  to  stop  a  burglary  or  something  like  that  it 
would  be  all  right,  but  not  for  this." 

Q.  Not  for  this  kind  of  a  layout  'F        A.  Yes. 

Q.  That  is  what  he  said  ? 

A.  Yes.  And  I  told  him  I  didn't  care  to  discuss 
it  any  more ;  that  the  matter  was  dropped  as  far  as  I 
was  concerned;  that  he  had  given  his  consent  and  I 
w^as  sorry  if  I  had  bothered  him  and  we  wouldn't 
bother  him  any  more.  He  said  the  matter  wouldn't 
drop  as  far  as  he  w^as  concerned. 

Q.  He  said  if  it  had  been  a  burglary  or  a  murder, 
or  something  of  that  kind  he  would  have  been  per- 
fectly willing  for  you  to  use  his  office  ?        A.  Yes. 

Q.  But  for  this  kind  of  stuff  he  didn't  want  it  used 
for  that? 

A.  He  didn't  want  us  to  use  it  for  that.  I  think 
he  w^anted  to  make  sure  that  people  w^ouldn't  think 
that  he  had  given  me  the  key,  I  guess. 

Q.  Just  tell  this  jury  what  Mr.  Rose's  condition 
was  with  regard  to  being  calm,  cool,  collected,  or  ner- 
vous, excited  and  worried  when  he  came  down  to  the 
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marshars  office  and  you  talked  with  him  down  there. 

A.  Well,  I  don't  think  that  he  was  w^hat  you  might 
call  very  calm.     He  was  slightly  perturbed. 

Q.  Very  red? 

A.  No.     I  think  he  was  a  little  white. 

Q.  A  little  abnormally  white  was  he  % 

A.  I  don't  know^  him  very  w^ell.  He  didn't  act  a 
great  deal  out  of  the  ordinary.     [473] 

Q.  What  was  your  condition  with  regard  to  being 
calm,  cool  and  collected. 

A.  That  night  you  mean  ? 

Q.  Yes.  No.  I  mean  down  here  in  the  marshal's 
office,  not  w^hen  you  were  in  Judge  Pratt's  office, 
peeking  out.        A.  I  was  all  right. 

Q.  Cool  ?        A.  I  seemed  to  be.     Yes. 

Q.  You  were  there  when  this  statement  was  writ- 
ten ?        A.  Yes,  sir. 

Q.  How  long  did  it  take  to  prepare  that  state- 
ment? 

A.  I  guess  probably,  maybe,  fifteen  or  twenty  or 
twenty-five  minutes,  something  like  that  I  don't 
know  just  how  long. 

Q.  Fifteen,  twenty  or  twenty-five  minutes  ? 

A.  Yes,  something  like  that. 

Q.  And  everything  that  Mr.  Rose  said  was  taken 
down,  was  it  ?        A.  Yes,      It  was. 

Q.  Everything  that  he  said?        A.  I  think  so,  yes. 

Q.  Not  just  certain  portions  of  it  picked  out  and 
put  down  ?        A.  No,  sir. 

Q.  Was  there  anybody  else  at  any  time  in  there  do- 
ing any  talking  except  Mr.  Kose?         A.  Mr.  Miller. 
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Q.  That  would  be  in  the  way  of  asking  him  ques- 
tions, wouldn't  it?        A.  Yes.     And  Mr.  Berg. 

Q.  And  whenever  they  would  ask  him  a  question, 
he  would  answer  it?        A.  Yes,  sir. 

Q.  And  they  were  not  interrupted  in  any  way, 
nothing  else  [474]  transpired  or  intervened  so  as 
to  stop  those  proceedings?        A.  No,  sir. 

Q.  They  kept  on  from  the  time  they  started  until 
they  finished,  and  in  that  fifteen,  twenty  or  twenty- 
five  minutes  of  this  conversation  they  got  these  two 
pages?        A.  Yes. 

Q.  And  everything  that  occurred  or  was  said  was 
written  down  there. 

A.  I  think  the  substance  of  what  he  said,  and  it 
w^as  read  over  to  him  carefully. 

Q.  Now,  you  then  read  it  ?         A.  Yes,  I  read  it. 

Q.  Have  you  ever  read  it  since  ? 

A.  Not  until  it  w^as  just  handed  to  me  just  now. 

Q.  Did  you  just  now  read  it?        A.  Yes,  sir. 

Q.  Tell  this  jury  what  is  in  this  paper. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial  and  not  cross-examination.  Objection 
sustained.  Defendant  asks  and  is  given  an  excep- 
tion.) 

Q.  Can  you  tell  this  jury  what  is  in  this  paper 
right  now  ? 

(Plaintiff  objects  on  all  the  grounds  last  stated. 
Objection  sustained  and  defendant  excepts.) 

Q.  Tell  this  jury  what  Mr.  Rose  said  at  that  joarti- 
cular  time. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
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immaterial,  because  the  paper  here  is  the  best  evi- 
dence of  what  Mr.  Rose  stated  at  that  time.) 

Mr.  MARQUAM. — We  submit  it  is  not  the  best 
evidence. 

The  COURT. — Do  I  understand  you  to  ask  the 
question  for  the  purpose  of  testing  the  witness' 
credibility  ? 

Mr.  MARQUAM. — I  am  asking  the  question  not 
for  the  purpose  of  testing  his  credibility,  but  to  test 
his  recollection.  It  [475]  would  go  to  his  credi- 
bility, of  course,  but  now  I  am  cross-examining  him 
on  the  direct  testimony. 

A.  You  want  me  to  tell  you  the  substance  of  what 
Mr.  Rose  said  ? 

Q.  No.  I  don't  want  the  substance,  but  the  lan- 
guage he  used. 

The  COURT. — Q.  Can  you  give  the  exact  lan- 
guage Mr.  Rose  used  in  the  office  that  evening? 

A.  Not  all  of  it. 

Mr.  MARQUAM. — Q.  Can  you  give  any  of  it? 

A.  No,  sir.  I  don't  think  I  could.  Not  positivo^.y, 
no.     I  can  tell  you  about  what  he  said. 

Q.  All  right.  Now  just  go  ahead  and  tell  exactly 
what  he  said  as  near  as  you  can. 

A.  I  can  tell  you  about  what  he  said. 

Q.  All  right.     Let's  have  it. 

A.  I  am  not  saying  this  is  exactly  the  words  he 
used. 

Q.  No. 

A.  He  said  that  Mr.  Wooldridge  came  into  his 
place  about  ten  or  twelve  minutes  to  eight,  or  some- 
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thing  like  that,  and  Mr.  Wooldridge  said,  **  You  have 
too  much  light  on  here,"  and  he  turned  out  the  light. 
And  then  Mr.  Wooldridge  went  back  into  the  back 
room  and  lay  down  on  the  bed.  And  then  Mr.  Rose 
said  that  Wooldridge  said  that  he  was  going  to  get  a 
piece  from  Laura  or  words  to  that  effect. 

Q.  You  would  surely  remember  the  words  right  at 
that  point.     Use  the  words  he  used. 

A.  *' Going  to  get  a  piece  from  Laura";  '^or  used 
words  to  lead  me  to  believe  he  wanted  to  have  sexual 
intercourse  with  her."     [476] 
Q.  All  right.     Go  ahead. 

A.  And  Mr.  Rose  said, '^ I  wouldn't  do  that  if  I 
were  you.  I  would  wait  until  the  grand  jury  is  over, 
because  if  you  don't  they  might  suspect  something 
and  they  would  take  the  girl  up  into  Roth's  office, 
and  they  wall  turn  her  over  to  the  assistants  and  then 
they  will  take  her  down  into  the  grand  jury-room, 
and  they  will  sw^eat  her  until  she  tells  the  truth,  tells 
it  all." 

Q.  Go  ahead. 

A.  That  is  all  I  can  recollect  just  right  now. 
Q.  Think  a  while.     I  want  it  all. 
A.  I  don't  recall  it  right  at  this  minute. 
Q.  That  is  all  you  remember? 
A.  All  at  this  time. 

Q.  After  awhile  you  can  remember  more  ? 
A.  Yes.     I  might. 

Q.  If  you  saw  this  paper  here  you  could  remember 
some  more?        A.  Yes.     I  might. 

Q.  If  you  talked  with  Roth  you  might  remember 
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some  more  of  it  couldn't  you? 

(Plaintiif  objects  as  irrelevant,  incompetent  and 
immaterial.     Objection  sustained.) 

Q.  That  is  all  you  can  remember  now,  but  if  }^ou 
were  given  a  few  minutes,  two  or  three  minutes,  you 
think  you  could  remember  some  more  ? 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  sustained.  Defendant  ex- 
cepts and  exception  allowed.) 

Q.  You  are  quite  clear  that  Erwin  was  on  the  trail 
when  all  this  came  off?  A.  Yes,  I  think  he  was. 
[477] 

Q.  How^  long  after  you  saw  Laura  Herrington  go 
into  this  store  was  it  that  you  and  Mr.  McMullen  left 
theofficeof  Mr.  Pratt? 

A.  Oh,  possibly  a  minute  or  two  minutes  after  that. 

Q.  Where  did  she  come  from  ? 

A.  She  came  down  Second  Street  and  turned  the 
comer  of  the  bath-house  and  went  down  Lacey 
Street. 

Q.  How  did  you  know  it  v>'as  her? 

A.  Because  I  recognized  her. 

Q.  Weren't  you  expecting  her?        A.  Yes. 

Q.  Would  have  recognized  her  had  you  not  been 
expecting  her —        A.  I  think  I  would. 

Q.  — that  far  off  at  night  ? 

A.  Yes,  there  is  a  light  there. 

Q.  Where?         A.  On  the  corner. 

Q.  On  the  corner?     On  the  bath-house  corner  I 

A.  On  the  bath-house  corner,  I  think.  I  know  it 
was  light  on  the  corner. 
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Q.  Which  corner  did  she  turn  around? 

A.  The  bath-house  comer. 

Q.  And  the  light  is  on  that  corner? 

A.  I  think  it  was.  Anyway  it  was  light  enough. 
It  was  light. 

Q.  How  was  she  dressed  ? 

A.  She  had  a  dress  on,  and  a  coat. 

Q.  Under  the  coat  you  could  see  it?        A.  No. 

Q.  You  presumed  it  was  under  the  coat  ? 

A.  Yes,  sir.     [478] 

Q.  What  kind  of  a  coat  did  she  have  on  ? 

A.  I  don't  know. 

Q.  Could  you  recognize  it,  I  mean  in  the  light? 

A.  No. 

Q.  Do  you  know  what  kind  of  a  hat  she  had  on? 

A.  I  didn't  notice  that. 

Q.  How  did  you  recognize  her?        A.  By  her  size. 

Q.  A  cute  little  figure?        A.  Yes. 

Q.  Did  you  see  her  face? 

A.  No,  I  don't  think  I  did. 

Q.  But  you  knew  it  was  her?        A.  Yes. 

Q.  And  would  have  known  it  was  her  if  she  had 
been  going  the  other  way?        A.  Yes. 

Q.  Or  no  matter  where  else  she  had  been  ?  Or  on 
W'hat  other  occasion,  you  could  recognize  it  was  her? 

A.  Yes,  I — (interrupted). 

Q.  Did  Wooldridge  tell  you  she  was  coming  up 
there?        A.  No,  sir. 

Q.  Didn't  he  tell  you  that  she  was  coming  from  the 
home  of  George  Herrington  and  going  in  there  at 
eight  o'clock? 
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A.  I  knew  she  was  going  in  there  at  eight  o'clock, 
but  I  didn  't  know  where  she  was  going  from. 

Q.  Did  you  see  anybody  else  pass  there  about  that 
time?        A.  Yes. 

Q.  Who  ?     [479]         A.  Some  woman. 

Q.  Who  was  the  woman?         A.  I  don't  know. 

Q.  You  could  see  her?        A.  Yes. 

Q.  What  did  she  look  like?     Who  was  she? 

A.  I  don't  know. 

Q.  Was  she  an  elderly  woman,  or  a  young  woman? 

A.  I  don't  know. 

Q.  Could  see  her?        A.  Yes. 

Q.  You  could  see  her  just  as  plain  as  you  could 
Laura  Herrington? 

A.  Yes.     But  I  didn't  know  this  woman. 

Q.  You  were  not  interested  in  that  lady  or  this 
woman?        A.  No. 

Mr.  MAE  QU AM.— That  is  all. 

Mr.  ROTH.— That  is  all. 

Testimony  of  W.  G.  Cassels,  for  Plaintiff. 

W.  G.  CASSELS,  a  witness  for  plaintiff,  after 
being  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  What  is  your  name?        A.  W.  G.  Cassels. 

Q.  What  is  your  profession?        A.  Physician. 

Q.  Are  you  acquainted  with  Laura  Herrington? 
[480]         A.  I  know  who  she  is.     Yes. 

Q.  Did  you  make  an  examination  of  Laura  Her- 
rington, recently?         A.  Yc^s,  yesterday. 
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Q.  Did  3^011  make  such  an  examination  as  you 
could  tell  whether  or  not  her  hymen  had  been 
ruptured  ? 

A.  There  is  no  hymen  there  at  the  present  time. 

Q.  You  made  an  examination  of  her  ? 

A.  Yes,  I  did. 

Q.  What  did  you  find  with  reference  to  the  ques- 
tion of  whether  or  not — just  state  what  the  result 
of  your  examination  was,  Dr.  Cassels. 

A.  There  is  an  absence  of  a  hymen  at  the  present 
time. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  I  don't  suppose  it  is  possible  for  you  to  tell 
when  that  hymen  was  ruptured  f 

A.  I  wouldn't  attempt  it. 

Q.  Within  certain  limits — within  what  limit  could 
you  say  of  time  that  could  have  occurred?  How 
recently  or  how  anciently "? 

A.  There  are  no  marks  of  violence  there,  so  it 
must  have  been  that  whatever  injury  was  there  has 
gotten  perfectly  well. 

Q.  The  hymen  could  have  been  lacerated  and  rup- 
tured three  or  four  months  ago  ?        A,  Possibly. 

Q.  And  would  bear  the  same  appearance  that  it 
does  now  ?        A.  Three  or  four  months  ago,  yes. 

Q.  Would  it  take  that  long,  do  you  think,  Doctor, 
to  have  the  [481]  healing  process  go  on  so  as  to 
have  the  appearance  that  it  has  to-day? 

A.  That  would  depend  on  the  violence  used.     It 
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would  be  difficult  to  answer  that  absolutely. 

Q.  But  you  would  say  that  it  would  be  safe  to  say 
that  it  might  have  happened  three  or  four  months 
ago  and  still  be  in  the  condition  it  is  now  ? 

A.  Yes,  sir.  If  there  had  not  been  any  great 
amount  of  injury,  in  three  or  four  months  the  condi- 
tion could  be  as  it  is  to-day. 

Q.  Or  it  might  have  occurred  a  longer  period 
than  that  ?        A.  Yes. 

Q.  State  to  this  jury,  Doctor,  what  the  condition 
was  with  regard  to  the  sexual  organs  of  this  girl  and 
the  absence  of  a  h}Tiien,  as  compared  with  a  woman 
known  to  have  had  continual  sexual  intercourse, 
frequent  sexual  intercourse  ? 

A.  Well,  I  can  tell  the  jury  that  I  didn't  make  an 
examination  of  the  vagina, — that  was  not  the  ob- 
ject— to  show  that.  The  frequency  of  sexual  inter- 
course is  possibly  more  shown  in  the  vaginal  wall 
than  it  is  in  the  external  portion  after  the  rupture 
of  the  hymen. 

Q.  Wouldn't  this  be  true,  Doctor,  that  a  complete 
rupture  of  the  hymen  and  the  destruction  of  the  hy- 
men, as  I  understand  you  to  say  existed  in  this  case, 
wouldn't  be  due  necessarily  or  likely,  to  one  act  of 
sexual  intercourse? 

A.  Yes.  It  could  be  due  to  one  act  of  sexual  inter- 
course. 

Q.  It  could  be,  but  that  wouldn't  be  the  probable 
result?        A.  Yes.     It  would  be  the  probable  result. 

Q.  And  have  it  as  badly  destroyed  as  this  was? 
[482] 
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A.  As  soon  as  it  is  destroyed  that  is  the  end  of  the 
h}Tnen. 

Q.  It  is  true,  is  it  not,  that  there  can  be  cases  of 
sexual  intercourse  without  the  destruction  of  the 
hymen  ?        A.  In  certain  forms  of  hymen,  yes. 

Q.  You  haven't  any  idea,  of  course,  from  the  con- 
dition you  found  there,  what  form  of  hymen  this 
was?        A.  No. 

Q.  And  you  couldn't  tell  whether  it  would  have 
been  possible  for  this  girl  to  have  sexual  intercourse 
before  her  hymen  was  ruptured. 

A.  I  couldn't  say.  I  think  it  very  unlikely  in  a 
small  orifice  like  hers  to  have  had  any  hymen  with- 
out having  it  ruptured  by  sexual  intercourse. 

Q.  Could  you  tell  with  an}^  degree  of  certainty 
from  the  standpoint  of  a  medical  man,  by  an  exami- 
nation, a  thorough  examination  of  this  girl  whether 
she  had  been  in  the  habit  of  having  sexual  inter- 
course with  males  ? 

(Plaintiff  objects  as  not  cross-examination.  Ob- 
jection sustained.  Defendant  excepts.  Exception 
allowed.) 

Q.  I  will  ask  you  if  you  will  make  a  further  exami- 
nation of  this  girl  for  the  purpose  of  testifying  be- 
fore this  jury,  as  an  expert  upon  that  main  question, 
whether  or  not  in  your  opinion  as  a  physician  she  is 
a  girl  who  has  had  sexual  intercourse  frequently 
with  males. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial,  and  that  it  is  not  proper  cross-exami- 
nation.) 
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The  COURT. — The  only  proposition  is  this:  If 
you  are  simply  making  this  as  a  request  for  the 
doctor  to  make  him  your  witness,  you  shouldn't 
make  it  here  in  the  presence  of  the  jury,  and  and  the 
question  as  put  by  you  should  be  stricken.  If  you 
want  [483]  to  make  such  requests,  you  should 
make  them  outside  and  not  in  the  presence  of  the 
Jury. 

Mr.  MARQUAM. — We  take  this  view.  I  would 
like  to  be  heard  on  this. 

The  COURT. — As  to  whether  or  not  this  witness 
should  answer  the  question  you  have  now  put  to  him? 

Mr.  MARQUAM. — Principally  upon  the  admis- 
sion of  the  question  immediately  before  that. 

The  COURT. — That  has  been  ruled  upon. 

Mr.  MARQUAM. — Would  the  Court  consider  re- 
versing his  ruling  upon  that  ? 

The  COURT.— No. 

Mr.  MARQUAM. — And  give  me  an  opportunity 
to  be  heard. 

The  COURT.— No,  I  don't  care  to  hear  you. 

Mr.  MARQUAM.— We  except.     That  is  all. 

The  COURT. — You  already  have  an  exception  to 
the  ruling.  I  am  only  going  to  allow  one  exception 
to  each  ruling.     I  think  that  is  sufficient. 

(Trial  continued  until  February  11,  1916,  at  10 
o'clock  A.  M.,  and  the  jury,  after  being  admonished 
as  usual  by  the  Court,  withdraw  in  charge  of  the 
bailiffs.     [484] 

March  11,  1916,  2  o'clock  P.  M.,  defendant  and  his 
attorneys  and  the  District  Attorney  and  the  jury  are 
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present  in  court  and  trial  resumed. 

Mr.  EOTH. — There  are  one  or  two  small  matters 
I  overlooked  when  Mrs.  Herrington  was  on  the  stand 
and  I  now  ask  permission  of  the  Court  to  recall  Mrs. 
Herrington  for  the  purpose  of  asking  these  formal 
questions. 

The  COURT. — Permission  will  be  granted  you. 

Testimony  of  Mrs.  Exena  Herrington,  for  Plaintiflf. 

Mrs.    EXENA   HERRINGTON,    a   witness    for 

plaintiff  heretofore  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(Mr  ROTH.) 

Q.  Mrs.  Herrington,  was  Laura  ever  married? 

A.  Ever  married  ? 

Q.  Yes.     Did  she  ever  marry  anybody'? 

A.  No. 

Q.  She  is  not  the  wife  of  Mr.  Wooldridge "? 

A.  No. 

Q.  Mrs.  Herrington,  when  you  were  up  at  Mo- 
rency's  the  time  that  Mr.  Dodge  talked  to  you,  what 
did  Mr.  Dodge  tell  you  when  he  came  to  you  to  talk 
to  you?        A.  Well,  he  asked  me  questions. 

Q.  What  did  he  say  first? 

A.  He  said  that  Mr.  Wooldridge  brought  the  po- 
tatoes. 

Q.  Never  mind  now.     Not  about  that. 

A.  That  is  what  he  said  first. 

Q.  Did  he  say  anything  about  the  Court? 

A.  Oh,  he  said  he  was  sent  by  the  Court. 

Q.  Sent  by  the  Court?  A.  Yes,     [485] 
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Q.  Mr.  Dodge  told  you  that  ?        A.  Yes. 

Q.  Now,  I  want  to  ask  you  another  thing;  where 
is  this  cache  where  he  gave  you  this  dollar  and  this 
bottle  of  whiskey;  is  it  in  the  front  of  the  house  or 
the  back  part  of  the  house,  or  where  is  it  ? 

A.  In  the  cache. 

Q.  Where  is  the  cache. 

A.  Cache,  in  the  back  part. 

Q.  In  the  back  part  of  the  house  ?        A.  Yes. 

Mr.  ROTH. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  MARQUAM.) 

Q.  What  did  you  say  that  Mr.  Dodge  told  you, 
Mrs.  Herringion,  when  he  first  came  there  ? 

A.  He  said  he  was  sent  by  the  Court. 

Q.  That  is  that  he,  that  Mr.  Dodge  was  sent  by  the 
Court?        A.  Yes. 

Q.  Are  those  just  the  words  he  used? 

A.  Yes.     He  said  they  ask  me  questions. 

Q.  And  that  he  was  sent  by  the  Court?        A.  Yes. 

Q.  You  are  sure  of  that  ?        A,  Yes,  I  am  sure. 

Q.  Didn't  Mr.  Dodge  tell  you  at  that  time  tliat  he 
was  representing  Mr.  Wooldridge?         A.  Yes. 

Q.  That  is,  that  he  w^as  his  lawyer  and  that  he 
wanted  to  talk  [486]  with  you  and  find  out  what 
the  facts  were  in  the  case  from  you.  Didn't  he  tell 
you  that,  or  words  to  that  effect?        A.  Yes. 

Q.  He  told  you  that  he  was  Mr.  Wooldiidge's  law- 
yer?        A.  Yes,  sir. 

Q.  Or  representing  him,  did  he?        A.  Yes. 

Q.  When  was  it  that  he  told  you  that  the  Court 
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sent  him,  then,  if  he  was  Mr,  Wooldridge 's  lawyer? 

Did  he  say  that  at  the  same  time? 

A.  Yes.     He  told  me  that  he  was  going  to  help  him 
out. 

Q.  Going  to  have  Mr.  Wooldridge  out? 

A.  Help  him  out. 

Q.  He  was  going  to  have  Mr.  Wooldridge  help  him, 
or  he  w^as  going  to  help  Mr.  Wooldridge  ? 

A.  He  was  going  to  help  Mr.  Wooldridge.  That 
is  the  w^ay  I  understood. 

Q.  As  his  lawyer,  you  mean  ?        A.  Yes. 

Q.  How  did  he  come  to  say,  or  when  did  he  say, 
that  the  Court  had  sent  him  ? 

A.  I  can't  understand  that. 

Q.  You  mean  you  can't  understand  my  question? 

A.  No,  sir. 

Q.  I  want  to  know  if  it  was  before  he  told  you  that 
he  was  Mr.  Wooldridge 's  lawyer  or  after  he  told  you 
that  he  was  Mr.  Wooldridge 's  lawyer  that  he  said 
to  you  the  Court  sent  him. 

A.  Well,  first  he  said  that  he  was  Mr.  Wooldridge 's 
lawyer  and  if  I  ain't  mistaken,  then  he  said  that  he 
is  sent  by  the     [487]     Court. 

Q.  You  say  ^^if  you  are  not  mistaken"? 

A.  If  I  ain't  mistaken  he  said  the  first  that  he  was 
Mr.  Wooldridge 's  lawyer. 

Q.  He  said  that  first?        A.  Yes. 

Q.  What  did  you  understand  by  what  you  think 
that  he  said;  did  you  understand  that  the  Judge  of 
this  court  had  sent  him  up  there  to  talk  to  you  ? 

A.  No,  I  don't  think  that  at  all. 
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Q.  What  did  you  think  from  what  you  were  told, 
Mrs.  Herrington? 

A.  Well,  I  don't  understand  these  things,  you 
know. 

Q.  We  are  trying  to  find  out  just  exactly  what  he 
said  there.  Explain  it  as  best  you  can,  Mrs.  Her- 
rington. What  did  you  think,  what  impression — well 
impression  she  wouldn't  understand — what  did  you 
think  when  Mr.  Dodge  told  you  that  the  Court  had 
sent  him  there  ? 

A.  Well,  I  think — when  he  told  me  that,  I  think 
that  the  Court  sent  him. 

Q.  What  do  you  mean  by  the  Court  ? 

A.  I  don't  know  what  that  means,  ^'by  the  Court." 
I  can't  understand. 

Q.  You  don't  know  what  that  means?  You  don't 
know  what  the  word  ^^ Court"  means?        A.  No. 

Q.  You  didn't  think  from  w^hat  he  said  to  you  that 
the  Judge  here  had  sent  Mr.  Dodge  ?        A.  No. 

Q.  You  didn't  think  so?    [488]    A.  No,  not  at  all. 

Q.  Did  you  have  any  idea?     What  did  you  think? 

A.  No,  I  didn't  have  an  idea  at  all. 

Q.  How  do  you  remember,  then,  that  he  said  that 
the  Court  sent  him  if  you  don't  know  what  it  was? 
How  do  you  remember  that  ** Court"? 

A.  Well,  I  remember  what  he  told  me.  That  is  all 
I  can  tell. 

Q.  You  remember  the  word  ''Court,"  do  you? 

A.  He  said  the  Court  was  sending  him  here.  That 
is  all  I  remember. 

Q.  That  the  Court  sent  him  here  ?        A.  Yes. 
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Q.  And  you  didn't  know,  and  don't  know  now, 
what  the  word  *^ Court"  means t        A.  No. 

Q.  Well,  he  told  you  that,  told  you  that  he  was 
Wooldridge 's  lawyer;  then  he  told  you  that  he 
wanted  to  find  out — wanted  to  talk  with  you  and  find 
out  just  what  the  facts  in  the  case  were,  or  what  had 
happened?        A.  Yes. 

Q.  And  he  wanted  you  to  tell  him,  if  you  would, 
everything  that  you  knew  about  this  Wooldridge 
matter,  didn  't  he  ? 

A.  Yes.  But  I  told  him  I  didn't  know  anything 
only  what  Laura  told  me.     That  is  all. 

Q.  You  didn't  know  anything  only  what  Laura 
told  you  ?        A.  Yes,  that  is  what  I  told  him. 

Q.  Who  did  you  first  tell  or  talk  to  when  you  told 
that  Mr.  Dodge  had  said  that  the  Court  sent  him? 
Who  did  you  tell  that  to  first? 

A.  I  think  I tdld him  (indicating Mr.  Roth).    l[489] 

Q.  Mr.  Roth?        A.  Yes. 

Q.  When  ?        A.  When  I  came  up  here. 

Q.  To-day?        A.  No. 

Q.  The  first  time? 

A.  The  second  time  I  think  I  came. 

Q.  Did  you  tell  Mr.  Roth  at  that  time  just  in  the 
words  that  you  told  on  the  stand,  that  Mr.  Dodge 
said  that  the  Court  had  sent  him?        A.  Yes. 

Q.  You  told  him  that  the  first  time  you  talked  to 
him?        A.  Yes. 

Q.  Did  he  explain  to  you  what  the  word  '* Court" 
meant  ? 
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(Mr.  Roth  objects  as  not  cross-examination.  Ob- 
jection overruled.) 

A.  No. 

Q.  Did  Mr.  Roth  at  that  time  ask  you  if  you  knew 
what  the  word  *^ Court"  meant? 

A.  No,  I  don't  think  so. 

Q.  And  you  didn't  ask  him?        A.  No. 

Q.  And  he  didn't  explain  it? 

A.  No,  I  didn't  ask  him. 

Q.  Might  this  be  the  remark  that  you  heard  Mr. 
Dodge  make:  That  Mr.  Wooldridge's  case  was  com- 
ing up  in  court,  or  something  of  that  kind? 

A.  No,  I  don't  think  I  did. 

Q.  You  are  sure  that  he  told  you  that  the  Court 
had  sent  him? 

A.  Yes,  I  am  certain  that  he  told  me  that  the  Court 
sent  him. 

Mr.  MARQUAM.— All  right.     That  is  all.     [490] 

Mr.  ROTH. — That  is  all.     The  Government  rests. 

Mr.  MARQUAM. — We  desire  to  present  some  mo- 
tions. 

The  COURT. — Very  well,  the  jury  may  retire. 

(The  jury,  a/^er  admonish edhyih^Qonvi  as  usual, 
withdraw  from  the  courtroom  in  charge  of  the  bail- 
iffs.) 

Mr.  MARQUAM. — The  defendant  moves  the 
Court  to  instruct  the  jury  to  return  a  verdict  of  not 
guilty  upon  the  second  count  in  the  indictment 
herein,  for  the  reason,  first,  that  the  allegations  con- 
tained in  the  said  second  count  of  the  indictment  are 
not  sufficient  to  constitute  a  crime;  second,  for  the 
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reason  that  there  is  not  sufficient  evidence  produced 
upon  the  part  of  the  prosecution  to  sustain  the  alle- 
gations of  said  second  count,  if  the  same  do  consti- 
tute a  crime ;  third,  for  the  reason  that  the  evidence 
adduced  upon  the  part  of  the  prosecution  is  insuffi- 
cient to  warrant  the  jury  in  returning  a  verdict  of 
guilty  thereon,  in  that  all  the  evidence  adduced  upon 
the  part  of  the  prosecution  tends  to  prove,  if  it  proves 
anything,  some  acts  of  preparation,  no  proof  of  an 
attempt  of  the  commission  of  the  crime  or  rape  has 
been  established  by  the  evidence;  that  if  this  jury 
returned  a  verdict  of  guilty  upon  the  second  count 
in  said  indictment,  the  Court,  under  the  law  and 
under  the  evidence,  would  be  required  to  set  the  same 
aside.     ( Argument. ) 

Is  the  Court  going  to  rule  on  this  motion  before 
the  jury  comes  in"? 

The  COURT. — I  intend  to  rule  upon  the  motion 
after  the  jury  comes  in.     [491] 

Mr.  MARQUAM. — (After  the  argument  and  after 
remarks  by  the  Court.) — I  am  going  to  assume  that 
the  motion  will  be  overruled.  The  defendant  desires 
to  request  at  this  time  that  the  prosecution  elects  as 
between  the  first  and  second  count  upon  which  count 
they  rely  for  a  conviction  in  this  case.  The  record 
can  show  that  this  motion  is  made  and  presented 
without  argument. 

(After  some  discussion  the  jury  are  returned  into 
Court  and  being  called  answered  to  their  names.) 

The  COURT.— The  record  may  show  that  the  first 
motion  interposed  by  the  defendant  is  denied  and  an 
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exception  allowed,  and  that  the  second  motion  is  also 

denied  and  an  exception  allowed. 

Testimony  of  Axel  Running,  for  Defendant. 
AXEL  RUNNING,  a  witness  for  defendant,  after 
being  duly  sworn,  testified  as  f  ollow^s,  to  wit : 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Your  name  is  Axel  Running?        A.  Yes,  sir. 

Q.  Where  do  you  reside? 

A.  I  live  on  Fourth  Avenue,  between  Cushman 
and  Lacev. 

Q.  You  have  resided  here  for  a  number  of  years, 
have  you  not  ?        A.  Yes,  sir ;  eight  years. 

Q.  Are  you  acquainted  with  the  girl  by  the  name 
of  Catherine  Herrington?        A.  Yes,  sir. 

Q.  Did  she  ever  work  for  you?  A.  Yes,  sir. 
[492] 

Q.  When? 

A.  She  came  to  work  for  me  about  the  seventh  or 
eighth  of  February,  1915. 

Q.  How  do  you  fix  that  date  ? 

A.  Well,  my  wife  wxnt  to  the  hospital,  I  believe 
on  the  28th  of  January,  and  she  came  home  on  the 
fifth  of  February,  and  she  went  to  work  a  few  days 
after  that,  the  second  or  third  day  after  that. 

Q.  Is  that  the  only  time  she  ever  w^orked  for  you  ? 

A.  Yes,  that  is  the  only  time. 

Q.  And  how^  long  did  she  work? 

A.  Something  around  three  weeks. 

Q.  Something  around  three  weeks,  commencing 
on  the  fifth  day  of  February? 
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A.  Two  or  three  days  after  that.  My  wife  came 
home  and  it  was  two  or  Ihree  days  before  I  got  her. 

Q.  That  is  Catherine  Herrington,  the  daughter  or 
step-daughter  of  George  Herrington.  I  believe  she 
is  a  sister  of  Laura  Herrington. 

A.  Well,  I  have  heard  so.     I  am  not  sure  of  that. 

Q.  Have  you  had  occasion  since  being  first  spoken 
to  about  this  to  refresh  your  memory  from  any  data, 
so  that  you  are  accurate  about  the  date  ? 

A.  Yes,  I  looked  it  up  and  I  found  the  bill  from 
the  St.  Joseph's  Hospital. 

Q.  That  is  the  one  you  turned  over  to  me  ? 

A.  Yes. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— No  questions.     [493] 

Testimony  of  J.  H.  Miller,  for  Defendant. 
J.  H.  MILLER,  a  witness  for  defendant,  hereto- 
fore sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Mr.  Miller,  I  want  to  ask  you  if  any  further 
attempts  or  preparation  were  made  with  regard  to 
finding  out  w^hat  was  going  on  in  Rose's  repair-shop 
after  the  occasion  that  you  testified  to  the  other  day? 
That  will  be  on  the  fifteenth,  will  it  not  ? 

A.  Nothing  further  that  I  know  of,  Mr.  Marquam. 

Q.  Was  there  any  attempt  made  or  efforts  made 
on  the  succeeding  evening,  or  any  evening  after  that, 
to  station  deputies  in  this  hall  where  they  had  pre- 
viously been  stationed,  for  the  purpose  of  overhear- 
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ing  any  conversation  that  might  possibly  occur  in 

there  ?        A.  No,  sir. 

Q.  At  no  time  subsequent  to  that? 

A.  Not  at  my  direction  or  of  my  knowledge. 

Q.  You  have  no  knowledge  of  it  ? 

A.  And  I  believe  there  was  not  by  any  of  the  other 
boys.  I  don't  think  it  would  have  been  done  with- 
out my  knowledge  or  consent. 

Mr.  MARQUAM.— At  this  time,  while  Mr.  Miller 
is  on  the  stand,  I  wish  to  make  a  statement  with  re- 
gard to  a  question  I  asked  Mr.  Miller  the  other  day. 
I  laid  the  foundation  for  impeachment  upon  the 
question  of  his  having  tried  to  influence,  and  success- 
fully influencing  Mrs.  Kettleson,  who  runs  the  Little 
Grill,  and  I  want  to  the  say  to  the  Court  and  in  the 
presence  of  the  jury  that  our  information  upon  that 
subject  was  incorrect;  that  I  understand  the  fact  to 
[494]  be  that  Mr.  Wooldridge's  daughter  was  not 
employed  there  at  all,  and  I  take  this  opportunity, 
and  I  am  very  glad  of  the  opportunity  to  say  that  we 
were  mistaken  about  it. 

The  COURT.— Very  well.  Any  further  exam- 
ination % 

Mr.  MARQUAM.— Not  with  this  witness. 

Mr.  ROTH. — No  cross-examination. 

Testimony  of  B.  A.  Dodge,  for  Defendant. 

B.  A.  DODGE,  a  witness  for  defendant,  after 
being  duly  sworn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  MARQUAM.) 
Q.  Mr.  Dodge,  you  are  one  of  the  attorneys  for  the 
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defendant  in  this  case  ?        A.  Yes,  sir. 

Q.  And  you  were  acting  as  such  attorney  since 
about  what  time,  Mr.  Dodge  ? 

A.  I  think  since  Saturday  following  the  time  of 
the  arrest  of  Mr.  Wooldridge. 

Q.  I  will  ask  you  if,  acting  as  such  attorney,  you 
have  ever  sought  and  had  a  conversation  relative  to 
the  facts  in  this  case  with  Mrs.  Herrington  *? 

A.  I  have. 

Q.  Where  did  that  occur  and  when  ? 

A.  It  occurred  on  the  twenty-first  day  of  February, 
I  think.  I  made  arrangements  for  the  meeting 
through  Mr.  Morency,  to  take  place  at  his  house  in 
the  evening.  Mr.  Morency  is  a  brother-in-law  of 
Mrs.  Herrington.  His  wife  and  Herrington 's  [495] 
wife  are  sisters.  I  knew  Morency  and  I  thought  I 
could  make  an  arrangement  of  that  kind.     I  did  so. 

Q.  I  will  ask  you  if  at  that  time  you — let  me 
ask  you  this.  I  withdraw  that.  Did  you  at  that 
time  state  to  Mrs.  Herrington  that  you  wanted  to 
find  out  what  the  facts  in  the  case  were,  as  far  as  she 
knew  them,  as  far  as  Wooldridge  was  connected  with 
this  matter,  and  as  far  as  his  having  been  at  her 
house  ? 

(Plaintiff  objects  that  the  proper  foundation  has 
not  been  laid  for  the  introduction  of  the  testimony, 
in  that  the  parties  present  were  not  stated ;  that  this 
question  is  incompetent,  anyway,  because  it  is  not  an 
impeaching  question,  and  for  that  purpose  it  is  hear- 
say. After  argument,  at  request  of  counsel  the  re- 
porter reads  from  the  testimony  given  by  Mrs.  Xena 
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Herrington  as  follows : 

*^Do  you  know  Mr.  Dodge.     Know  who  he  is? 

A.  I  seen  him  once. 

Q.  Where?        A.  Up  to  Morency's. 

Q.  He  was  there  talking  with  you?        A.  Yes. 

Q.  Didn't  he  ask  you  what  had  occurred  there  at 
the  time  that  Wooldridge  came  there.  He  was  talk- 
ing to  you  about  that,  was  he  not  ? 

A.  Well,  he  asked  me  a  few  questions  there. 

Q.  Yes  ?  He  asked  you,  did  he  not,  if  Wooldridge 
had  given  you  any  money,  or  a  dollar,  did  he  not  ? 

A.  I  don't  remember  if  I  did  answer  that  or  not. 

Q.  That  is  what  you  were  there  with  him  for;  at 
least,  that  is  what  he  was  there  for,  to  talk  with  you 
and  find  out  what  you  knew  about  this  case,  isn't 
that  true?    Mrs.  Herrington,  isn't  that  true?    [496] 

A.  I  don't  know\ 

Q.  Well,  anyway,  he  was  talking  to  you. 

A.  Yes,  I  was  talking  to  him. 

Q.  And  talking  about  this  case  ?        A.  Yes. 

Q.  And  did  you  not  at  that  time  tell  Mr.  Dodge 
that  you  asked  Mr.  Wooldridge  to  loan  you  a  dollar, 
or  to  give  you  a  dollar  ? 

A.  I  didn  't  ask  him  for  a  dollar. 

Q.  The  question  is,  did  you  not  tell  Mr.  Dodge  at 
that  time  when  he  was  finding  out  what  you  knew 
about  this  case  that  'I  asked  Mr.  Wooldridge  to  let 
me  have  a  dollar, '  or  '  to  loan  me  a  dollar '  ?        A.  No. 

Q.  Isn't  that  what  you  told  Mr.  Dodge? 

A.  No,  I  didn't. 

Q.  You  deny  that?         A.  No,  I  didn't  ask  him. 
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Q.  Then  you  deny  it.  Well,  had  there  been  any- 
thing said  between  you  and  Laura  or  Mr.  Wooldridge 
about  any  money,  before  he  gave  you  this  dollar "? 

A.  No.  I  never  know  nothing  about  the  dollar, 
then  he  give  it  to  me  to  give  to  Laura.  That  is  all 
I  know. 

Q.  Without  saying  anything;  just  came  and 
handed  you  a  dollar?        A.  Yes.     He  said — 

Q.  What  did  he  say? 

A.  He  said,  *You  give  that  to  Laura.'  " 

(The  matter  is  argued  by  counsel  and  Mr.  Mar- 
quam  states  that  in  order  to  get  the  records  straight 
he  will  ask  another  question.) 

Q.  I  will  ask  you  this  question,  Mr.  Dodge, 
whether  or  not  upon  the  occasion  of  your  being  at 
Mrs.  Herrington's  house  (evidently  means  '^Mrs. 
Morency  's  house ")  at  the  time  fixed  [497]  in  your 
answer  to  my  interrogatory,  you  and  she  being  pres- 
ent, she  did  not  tell  you  at  that  time  and  place  that 
she  had  asked  or  begged  a  dollar  from  Mr.  Wool- 
dridge when  he  was  up  there  at  her  house  on  the 
morning  of  the  fourteenth  of  February,  1916? 

(Plaintiff  objects  for  the  reason  that  proper  foun- 
dation has  not  been  laid  for  the  introduction  of  the 
testimony,  in  that,  it  does  not  appear  w^hat  parties 
were  present.  Objection  sustained.  Defendant  ex- 
cepts.    Exception  allowed.) 

Mr.  MARQUAM.— That  is  all.  ^ 

Mr.  ROTH.— No  questions.  -^ ' " ? 
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Testimony  of  Ed  Hall,  for  Defendant. 
ED  HALL,  a   witness   for   defendant,  heretofore 
sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Mr.  Hall,  you  are  occupied  as  night  watchman, 
are  you  not,  around  the  town  of  Fairbanks "? 

A.  Yes,  sir,  for  some  of  the  merchants,  I  am. 

Q.  And   you    are    occupied  in  that  capacity,  and 
have  been  all  winter,  have  vou  not? 

A.  All  winter?     Yes,  sir. 

Q.  During  the  month  of  February  ?         A.  Yes. 

Q.  During   the    fifteenth    and   sixteenth  of    Feb- 
ruary?       A.  Yes. 

Q.  And  the  fourteenth? 

A.  Every  night.     [498] 

Q.  You  have  a  certain  route  which  you  follow? 

A.  Yes.     Different  rounds. 

Q.  Just  tell  us  what  that  route  is. 

A.  Well,  the  fore  part  of  the  night,  I  go  down  here 
by  Sargent  and  Pinska's  warehouse,  down  to 
Golden 's  store,  then  I  go  up  Front  Street  at  times, 
up  to  Noble.  That  is  the  street  where  Moody's  shop 
is  on. 

Q.  Go  up  Front  Street  ? 

A.  Yes.  Sometimes  I  go  up  Front  Street  that 
way  and  at  other  times  I  go  up  probably  Second  and 
I  sometimes  go  up  Third,  and  then  come  around  by 
those  warehouses — Barney  Simon's. 

Q.  Do  you  stop  on  your  way  up  Front  Street- be- 
fore you  get  up  to  Moody's? 
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A.  I  stop  at  the  Fairbanks  corner  and  put  in  a 
fire. 

Q.  Where  else  do  you  stop  on  Front  Street.  Any- 
where along  that  block  1 

A.  Yes.     I  sometimes  step  into  a  saloon. 

Q.  No  work  to  do  ?        A.  No. 

Q.  Do  you  go  up  to  Smith's  gun  store"? 

A.  Yes.  I  step  over  there  to  Smith's  gun-store 
and  try  the  door,  and  Vachon's. 

Q.  As  part  of  your  workf 

A.  Yes,  sir.     And  Vachon's  store  there. 

Q.  Then  when  you  go  up  Front  Street,  how  far  do 
you  go,  up  to  Noble  f 

A.  Up  to  Noble.  That  is  w^here  I  turn  and  go 
down  then  by  the  warehouses,  the  warehouses  of 
Barney  Simon.     [499] 

Q.  Down  toward  the  river? 

A.  No.     I  mean  up  the  other  way. 

Q.  You  mean  up? 

A.  That  is  from  Front  Street,  yes. 

Q.  Then  how  do  you  come  down  town  ? 

A.  Sometimes  I  come  down  Third,  other  times 
Second. 

Q.  Do  you  ever  come  down  First? 

A.  I  seldom  go  down  Front  Street  the  same  way 
again.     I  might  sometimes,  but  very  seldom. 

Q.  Then  you  go  on  down  town? 

A.  Then  I  have  to  take  in  Lavery's  warehouse  on 
Fifth  and  Gordon's  store,  that  is  in  the  morning  I 
build  a  fire  there,  but  I  go  up  and  try  the  doors  in  the 
evening. 
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Q.  You  say  at  different  times — (interrupted). 

A.  Then  on  Second  Street  I  have  the  Fair  there 
that  I  go  in.  I  have  a  key  to  that  place ;  and  the  back 
of  those  buildings  those  stores,  such  as  Barney 
Simon's  store  and  other  places.  I  go  and  look  around 
there  in  case  of  fire.  They  pay  me  for  looking  after 
it,  and  I  don't  have  any  key  to  those  places,  you 
understand. 

Q.  What  time  do  you  go  to  work? 

A.  I  go  to  work  at  seven  o  'clock. 

Q.  In  the  evening?        A.  Yes. 

Q.  When  do  you  go  off? 

A.  Seven  o'clock  in  the  morning.  I  hardly  ever 
get  off  at  seven,  pretty  near  eight  o'clock. 

Q.  How  many  times  do  you  make  your  rounds? 

A.  I  make  my  rounds,  probably, — sometimes  it  will 
be  every  [500]  two  hours.  It  use  to  be  every 
hour  but  I  couldn't  make  it  this  winter  that  way; 
every  two  hours  or  two  hours  and  a  half.  But  I 
didn't  go  clear  up  to  Noble  Street  that  often. 

Q.  Do  you  go  up  there  on  the  first  trip  ? 

A.  I  generally  go  up  there  along  about  nine  or  ten 
o'clock  in  the  evening,  and  take  a  look  at  the  door; 
then  sometimes  I  go  up  there  in  the  morning,  but  not 
every  morning. 

Q.  Do  you  go  to  your  house  during  the  night  ? 

A.  I  have  been  down  to  my  own  house  a  couple 
times  after  different  stuff. 

Q.  A  couple  times  every  night? 

A.  No.  A  couple  of  different  times,  on  certain 
nights,  that  is  maybe  one  or  two  nights,  but  not  more 
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than  two  or  three  different  times. 

Q.  You  don't  have  any  particular  way  of  going 
from  place  to  place  on  your  rounds? 

A.  No.     I  have  no  particular  way. 

Q.  Sometimes  you  go  one  way,  and  sometimes  an- 
other?       A.  Yes. 

Q.  When  you  are  up  at  the  upper  end  of  town, 
coming  down  Front  Street,  do  you  ever  go  up  Lacey 
Street?        A.  How  is  that? 

Q.  After  you  get  up  around  Moody's  and  Smith's 
and  there —        A.  Yes. 

Q.  How  often  have  you  come  from  Front  Street 
up  to  Second  Street  on  Lacey  Street. 

A.  Oh,  I  have  come  up  that  way  quite  a  good  many 
times.     I  couldn  't  tell  about  how  many  times.     [501] 

Q.  Quite  a  good  many  times? 

A.  At  different  times. 

Q.  Quite  a  good  many  times  throughtout  the  win- 
ter?       A.  Throughout  the  winter,  yes. 

Q.  Frequently? 

A.  No.  I  w^ouldn't  say  frequently,  for  I  gener- 
ally, lots  of  times,  I  come  around  the  other  way,  but 
I  go  that  way  probably  as  often  as  I  w^ent  up  Sec- 
ond or  Third  Street. 

Q.  And  in  doing  so,  you  passed  by  Rose's  bicycle- 
shop. 

A.  Let's  see  that  is  on  Lacey.  Well,  I  don't  pass 
that  place  as  a  rule,  maybe  once  or  twice  a — (inter- 
rupted). 

Q.  1  thought  you  went  up  Lacey  Street  to  Second 
quite  often. 
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A.  I  got  the  streets  mixed.  I  mean  Noble  Street, 
the  street  that  the  warehouse  is  on. 

Q.  You  know  where  Lacey  Street  is? 

A.  That  is  Bill  McPhee's  corner? 

Q.  That  is  the  street  I  asked  you  about. 

A.  Well,  I  misunderstood  the  street. 

Q.  You  don't  go  there  very  often? 

A.  I  don't  go  there  very  often. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all. 

(The  Court  continues  the  trial  until  eight  o'clock 
P.  M.  to-day,  and  the  jury  withdraw  in  charge  of  the 
bailiffs  after  being  admonished  as  usual  by  the  Court ; 
and  at  eight  o'clock  P.  M.  the  defendant  and  his 
attorneys  and  the  district  attorney  and  the  jury  be- 
ing present,  the  trial  is  resumed.)     [502] 

Testimony  of  G-eorge  Berg,  for  Defendant. 
GEORGE  BERG,  a  witness  for  defendant,  hereto- 
fore sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Mr.  Berg,  did  you  at  any  time  in  connection 
with  your  investigation  of  this  case  go  to  Mrs.  Her- 
rington's  and  make  inquiry  for  a  certain  whiskey 
bottle  that  she  had?        A.  Yes,  sir. 

Q.  That  she  said  that  Wooldridge  had  given  here. 

A.  Yes,  sir. 

Q.  Have  you  that  bottle  ?        A.  Yes. 

Q.  Where  is  it?         A.  It  is  down  in  the  vault. 

Q.  I  wish  you  would  produce  it. 


500  W.  n.  Wooldridge  vs, 

(Testimony  of  Ed  Hall.) 

(Witness  withdraws  from  courtroom,  and  returns 
with  a  flask  which  he  delivers  to  Mr.  Marquam.) 

Q.  Is  this  the  bottle  that  Mrs.  Herrington  told  you 
that  Wooldridge  gave  her?        A.  Yes,  sir. 

Mr.  MARQUAM. — We  offer  this  in  evidence. 

Mr.  ROTH.— No  objection. 

(Bottle  admitted  in  evidence  and  marked  Defend- 
ant's Exhibit  ^^  A.") 

Mr.  MARQUAM. — Q.  In  your  investigation  fur- 
ther in  regard  to  this  matter  did  you  get  any  more 
than  one  bottle  from  Mrs.  Herrington? 

A.  No,  sir. 

Q.  In  trying  to  trace  this  matter  up  and  connect 
it,  did  vou  take  this  bottle  and  exhibit  it  to  the  bar- 
tender  in  the  Washington  Saloon?     [503] 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
hearsay.     Objection  overruled.) 

A.  Yes,  sir. 

Q.  Did  he  identify  it  as  the  bottle  that  was  pur- 
chased by  Mr.  Rose? 

A.  He  did  not.  He  didn't  identify  it  at  all.  He 
said  they  had  such  bottles  or  that  size. 

Q.  Did  you  subsequently  take  another  bottle  to  Mr. 
Kennedy  of  the  Washington  Saloon  and  ask  him  if 
the  other  bottle  was  the  one  that  he  sold  Mr.  Rose  ? 

A.  No,  sir. 

Q.  Never  any  more  than  once? 

A.  I  was  in  there  several  times. 

Q.  With  regard  to  the  identification  of  a  bottle? 

A.  That  is  all.     Just  the  once. 

Q.  How  many  bottles  all  together  did  you  take  into 
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Mr.  Kennedy  for  the  purpose  of  identification? 

A.  That  bottle  (indicating)  is  all. 

Q.  Whatf        A.  Just  that  one. 

Q.  Just  this  one  %        A.  Yes. 

Q.  You  are  sure  about  that,  Mr.  Berg? 

A.  Yes,  sir. 

Q.  Isn't  it  true  that  you,  after  Mr.  Kennedy  failed 
to  identify  this  bottle  as  the  bottle  sold  to  Mr.  Rose 
that  you  brought  a  different  and  another  kind  of  a 
bottle  there  and  asked  him  if  that  was  the  bottle  that 
he  sold  to  Mr.  Rose? 

A.  No,  sir.  I  didn't  ask  Mr.  Kennedy  to  identify 
that  bottle.  I  went  there  to  see  if  they  had  such  bot- 
tles.    [504] 

Q.  Did  you  ask  him  if  that  was  they  bottle,  the 
kind  of  a  bottle  he  sold  to  Mr.  Rose? 

A.  No,  sir.  I  asked  him  if  they  had  such  empty 
bottles  of  that  size,  a  two-ounce  bottle,  and  he  showed 
me  three  different  size  bottles,  three  different  shapes 
that  he  had. 

Q.  You  didn't  ask  him,  you  say,  if  that  was  the 
bottle  that  he  sold  to  Mr.  Rose  ? 

A.  I  don't  think  so. 

Q.  If  that  is  your  positive  testimony,  that  is  all  I 
want. 

A.  I  didn't  ask  him  if  that  was  the  bottle  he  sold 
to  Mr.  Rose. 

Mr.  MARQUAM.— All  right.     That  is  all. 

Mr.  ROTH. — No  cross-examination. 
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Testimony    of    Mrs.    Exena   Herrington,    for 

Defendant. 

Mrs.  EXENA  HERRINGTON,  a  witness  for 
defendant,  heretofore  sworn,  testified  as  follows,  to 
wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Mrs.  Herrington,  I  wish  you  would  describe  to 
the  jury  the  bottle  that  you  say  Mr.  Wooldridge  gave 
you  that  had  whiskey  in  it. 

(Plaintiff  objects  on  the  grounds  that  the  same 
question  was  answered  by  the  witness  on  cross-exam- 
ination.    Objection  overruled.) 

Q.  Just  describe  so  the  jury  will  understand,  that 
bottle  that  you  got  from  Wooldridge. 

A.  I  can't  understand. 

Q.  (By  the  COURT.)  Can  you  tell  what  kind  of 
a  bottle  it  was  that  you  claim  you  got  from  Mr.  Wool- 
dridge ? 

A.  I  said  it  must  have  been  a  pint.  One  of  them 
flask  bottles,  [505]  about  that  long  and  that  wide 
(indicating),  white. 

Q.  A  pint  bottle  ? 

A.  A  pint.  That  big  bottle  is  a  pint.  I  don't 
know  what  you  call  a  pint. 

Q.  Did  you  testify  on  the  stand  the  other  day  on 
cross-examination — she  may  not  understand  that — 
when  you  were  here  the  other  day,  didn't  you  say  it 
was  a  half-pint  bottle? 

(Plaintiff  objects  on  the  ground  that  that  was  not 
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her  testimony ;  that  she  said  it  was  a  pint  bottle.     Ob- 
jection overruled.) 

Q.  Didn't  you  say  the  other  day  that  it  was  a  half- 
pint  bottle  ?        A.  No.     I  said  it  was  a  pint. 

Q.  You  said  it  was  a  pint  bottle?        A.  Yes. 

Q.  Would  you  know  that  bottle  again  if  you  saw 
it?        A.  Yes. 

Q.  Is  that  the  bottle   (indicating). 

Mr.  EOTH. — We  object  to  the  question  on  the 
grounds  that  that  is  not  the  full  exhibit. 

The  COURT. — Objection  sustained. 

WITNESS.— Yes,  that  is  the  one. 

Mr.  MARQUAM. — I  don't  want  any  Indian  calico 
on  that  bottle. 

The  COURT. — You  offered  it  in  evidence,  and  it 
is  your  exhibit. 

Mr.  MARQUAM. — I  am  asking  if  this  is  the  bot- 
tle. 

The  COURT.— If  you  desire  to  exhibit  the  bottle 
to  the  witness  on  the  stand,  exhibit  it  as  it  was  in- 
troduced in  evidence  by  you. 

Mr.  MARQUAM.— No.  I  have  a  right  to  exhibit 
it  to  her  without  it  being  designated  by  any  other 
thing. 

Mr.  ROTH.— We  object. 

The  COURT. — Objection  sustained.  Exception 
allowed.     [506] 

Mr.  MARQUAM.— Does  the  Court  say  that  I 
can't  exhibit  this  bottle  without  that  piece  of  c^ixlico? 

The  COURT.— Certainly  not.  That  is  a  part  of 
the  exhibit. 
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Mr.  MAR QU AM.— I  don't  think  it  is  fair  with 
this  piece  of  Indian  calico  on  there  by  which  she  can 
identify  it  as  that  bottle. 

Q.  Is  that  the  bottle?        A.  Yes. 

Q.  How  do  you  know  it  isl  How  do  you  recog- 
nize it  ?        A.  By  that  stuff. 

Q.  That  is  the  only  way  you  recognize  it  f 

A.  Yes. 

Q.  Did  you  put  that  there  *? 

A.  The  marshal  put  it  on  there. 

Q.  If  that  calico  wasn't  on  there  you  couldn't  tell 
whether  that  was  the  bottle  or  not. 

A.  I  can't.     No. 

Q.  That  the  same  size  bottle  *? 

A.  Yes.     The  same  size. 

Q.  That  Wooldridge  gave  you  ?        A.  Yes. 

Mr.  MABQUAM. — Very  well  (returns  exhibit 
^*A"  then  to  the  clerk). 

Q.  When  did  you  give  that  to  the  marshal  ? 

A.  I  can't  remember  when  I  did. 

Q.  Give  us  your  best  judgment.  When  do  you 
think  you  gave  it  to  him?        A.  It  must  be  a  week. 

Q.  How  many  days  after  the  fourteenth  ? 

A.  The  fourteenth,  I  can't  understand  that. 

Q.  You  testified  that  you  got  this  bottle  from 
^Vooldridge  about  [507]  a  half  hour  after  ten; 
o'clock  on  the  fourteenth  of  February,  that  is,  half 
an  hour  after  ten  o'clock  in  the  morning. 

Mr.  KOTH. — Now — (interrupted). 

Mr.  MARQUAM.— Q.  How  long  after  that  did 
you  give  this  bottle  to  the  marshal "? 
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Mr.  ROTH.— She  didn't  testify  that  she  got  it  a 
half  hour  after  ten  o'clock  on  the  fourteenth. 

Mr.  MARQUAM. — I  am  trying  now  to  fix  defi- 
nitely, as  near  as  I  can,  when  she  turned  it  over  to 
the  marshal. 

The  COURT.— Very  well. 

Mr.  MARQUAM.— Q.  When  did  you  give  this 
bottle  to  the  marshal  f 

The  COURT. — Do  you  remember  when  you  gave 
this  bottle  to  Mr.  Berg? 

A.  It  must  be  about  three  days  after. 

Mr.  MARQUAM.— Q.  About  three  days  after. 
You  remember  that  night  that  you  went  away  so  that 
these  people  could  get  upstairs;  do  you  remember 
that  time?        A.  Yes. 

Q.  How  long  after  that  was  it  that  you  gave  it  to 
the  marshal?        A.  Just  about  three  days,  I  think. 

Q.  Just  about  three  days  ? 

A.  I  don't  remember. 

Q.  After  you  gave  it  to  the  marshal,  did  he  come 
back  and  talk  with  you  about  the  bottle  again? 

A.  No. 

Q.  Did  he  come  and  get  any  other  bottle  from  you  ? 

A.  No. 

Q.  He  didn't.     Are  you  sure? 

A.  I  am  sure.     Only  the  one. 

Q.  Just  the  one.        A.  Yes.     [508] 

Q.  That  is  the  same  bottle  that  Mr.  Wooldridge 
gave  you?        A.  Yes. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH.— That  is  all. 
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Testimony  of  Aaron  Kennedy,  for  Defendant. 
AAKON   KENNEDY,  a  witness  for  defendant, 
after  being  duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  You  may  state  your  name. 

A.  Aaron  Kennedy. 

Q.  What  is  your  business,  Mr.  Kennedy"? 

A.  At  the  present  time  I  am  tending  bar. 

Q.  What  were  you  doing  upon  the  fourteenth  day 
of  February,  1916. 

A.  I  was  tending  bar  at  the  Washington  Saloon. 

Q.  You  were  the  regular  bartender? 

A.  I  am.     Yes,  sir. 

Q.  I  wdll  ask  you  if  upon  that  day  you  sold  any 
whiskey  to  Mr.  Rose?        A.  I  did. 

Q.  How  much  whiskey?         A.  A  half  pint. 

Q.  When  did  you  sell  it  to  him? 

A.  It  is  about  four-fifteen,  I  think,  something  like 
that.     I  think  about  four-fifteen. 

Q.  Have  you  a  record  of  your  sales  of  liquor  that 
you  keep? 

A.  I  have.     Yes,  sir.     (Produces  book.) 

Q.  Turn  to  the  record  of  sales  upon  the  four- 
teenth, to  refresh  your  memory  and  be  accurate 
about  it,  and  state  what  hour  the  [509]  liquor 
was  sold,  the  amount  and  price. 

A.  On  the  fourteenth,  at  four-fifteen,  to  Mr.  Rose, 
half  a  pint  of  rye  and  fifty  cents  was  the  price  of  it. 
Q.  What  do  you  mean  by  four-fifteen? 
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A.  In  the  afternoon. 

Q.  The  saloon  is  not  open  at  night-time  1 

A.  Only  until  twelve  o'clock. 

Q.  I  will  ask  you  to  look  at  this  bottle  and  state 
whether  that  is  the  bottle  that  you  sold  to  Mr.  Rose 
upon  that  day"?  (Showing  witness  Defendant's  Ex- 
hibit ^^A.")         A.  No,  sir. 

Q.  How  can  you  tell? 

A.  Because  that  is  bigger  than  the  one  I  sold  him. 
That  is  a  dollar  flask. 

Q.  You  sold  to  Mr.  Rose  a  fifty-cent  flask,  I  under- 
stand you  to  say'?        A.  Yes,  sir. 

Q.  I  will  ask  you  if,  subsequent  to  that  time,  Mr. 
Berg  came  to  your  place  with  a  bottle  for  the  pur- 
pose of  having  you  identify  it. 

A.  After  that  day,  that  is  the  day  after  ? 

Q.  By  ^^ subsequent"  I  mean  after  that. 

A.  Yes. 

Q.  How  long  after  that? 

A.  He  came  in  the  afternoon,  after  three  o'clock 
in  the  afternoon,  somewhere  between  three  and  fi^'c. 

Q.  Of  what  day?        A.  Of  the  fifteenth. 

Q.  That  would  be  the  next  day?     [510] 

A.  That  would  be  the  next  day. 

Q.  What  did  he  have  with  him  when  he  came? 

A.  He  had  a  bottle  with  him — a  flask. 

Q.  What  kind  of  a  flask? 

A.  The  first  flask  he  had  was  a  brown  flask. 

Q.  What  did  he  say  to  you  at  that  time? 

A.  He  asked  me  if  that  was  the  bottle  I  sold  to 
Mr.  Rose  the  day  before. 
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Q.  What  did  you  tell  him'? 

A.  I  told  him  ^^no  sir." 

Q.  Then  what  happened  1 

A.  He  had  another  flask,  similar  to  that,  not 
quite  as  big,  pretty  near  as  big  as  that,  and  he  asked 
if  that  was  the  one,  and  I  told  him,  *'no,  sir." 

Q.  Did  he  have  the  two  of  them  together'? 

A.  He  had  one  in  each  pocket. 

Q.  He  showed  you  two*?        A.  Yes. 

Q.  Neither  one  of  which — (interrupted). 

A.  Was  the  one  I  sold  him. 

Q.  Is  that  the  bottle  (indicating)  ? 

A.  Similar  to  that.  I  couldn't  tell  if  that  is  the 
one,  because  there  is  a  thousand  alike. 

Q.  Just  look  at  it  and  state  whether  or  not  one  of 
the  bottles  he  had  was  similar  to  that. 

A.  Similar? 

Q.  The  same  size  and  color'? 

A.  The  same  size  and  color. 

Q.  What  was  the  other  bottle  he  had?     [511] 

A.  It  was  a  brown  flask,  a  little  heavier  than  that 
and  a  little  shorter  than  that,  but  holds  the  same 
amount  as  that — a  pint  flask. 

Q.  Did  he  ask  you  with  regard  to  each  one  of  these 
bottles,  whether  they  were  the  ones'? 

A.  Yes,  sir.  And  he  asked  me  to  show  which 
kind  I  sold  him,  and  I  showed  him  which  kind  I  sold 
him. 

Q.  Have  you  one  of  those  with  you'?        A.  Yes. 

Q.  Did  you  bring  it  at  my  request '? 

A.  Yes.     (Produces  bottle.) 
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Q.  Is  that  the  size  bottle?        A.  Yes. 

Q.  The  same  kind  of  a  bottle — (interrupted). 

A.  Yes. 

Q.  — that  you  sold  to  Mr.  Rose?        A.  Yes,  sir. 

Mr.  MARQUAM.— We  offer  this  in  evidence. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.  Objection  overruled.  Bottle  marked 
Defendant's  Exhibit  "B^) 

Mr.  MARQUAM. — You  may  cross-examine. 

Cross-examination. 
(By  Mr.  ROTH.) 

Q.  Let  me  see  your  record  of  the  fourteenth, 
please. 

A.  Yes,  sir.     (Hands  book  to  Mr.  Roth.) 

Mr.  MARQUAM. — Pardon  me  a  moment.  One 
more  question. 

Q.  These  entries  in  this  book  are  in  your  hand- 
writing ? 

A.  Part  of  them.     What  I  sold  is  mine. 

Q.  This  particular  entry?        A.  Yes,  sir.     [512] 

Q.  What  does  your  record  shov^  with  regard  to 
the  sale  of  liquor  to  Mr.  Rose  in  this  vicinity  of  time, 
within  two  or  three  days,  say. 

A.  Before  that  you  mean? 

Q.  Yes. 

A.  I  have  not  sold — I  don't  think  I  ever  sold  any 
to  Mr.  Rose  since  I  worked  down  there,  before  or 
after,  but  I  couldn't  say  positively. 

Q.  But  no  other  liquor  has  been  sold  by  you  or 
the  saloon  as  far  as  the  records  are  concerned  within 
a  number  of  days  before  or  after  this  day? 
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A.  I  never  looked  over  the  record,  except  to  my 
recollection  that  I  have  not. 

Mr.  MARQUAM.— That  is  all. 

Mr.  ROTH. — Q.  You  say  this  is  your  handwrit- 
ing'?       A.  Yes,  sir. 

Q.  When  was  the  last  time  that  anybody  spoke 
to  you  about  this  sale  to  Mr.  Rose*? 

A.  Mr.  Berg.  I  think  (that  was  the  marshal's 
name,  I  ain't  quite  sure. 

Q.  Didn't  someone  talk  to  you  since  Mr.  Berg 
talked  to  you  about  it? 

A.  Mr.  Marquam  did  last  night. 

Q.  Last  night  for  the  first  time?        A.  Yes,  sir. 

Q.  Isn't  it  a  fact  that  the  only  reason  why  you 
know  that  that  was  a  half  pint  is  because  of  the  en- 
try that  is  made  here  ?        A.  Yes.     [513] 

Q.  You  have  no  independent  recollection  of  that 
sale,  have  you?        A.  I  have,  yes,  sir. 

Q.  You  have  an  independent  recollection  of  the 
sale? 

A.  I  remember  because  every  time  I  sell  a  flask 
or  a  bottle  of  any  kind  I  have  to  mark  it  down  <on 
account  of  the  government  inspector  might  come 
around. 

Q.  That  was  the  only  sale  ;0f  bottled  goods  that 
was  made  that  day,  wasn't  it? 

A.  I  don't  know  if  it  was  or  not.  I  am  not  sure. 
It  might  possibly  be.  (Examines  record  book.) 
That  is  the  only  one  I  sold  that  day.     Yes,  sir. 

Q.  That  was  the  only  one  that  was  sold  in  the 
place  that  day  so  far  as  the  record  shows? 
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A.  So  far  as  my  record  shows,  that  is  the  only  one, 
as  far  as  this  book  shows. 

Q.  Have  you  any  other  record'? 

A.  No.     This  is  the  only  record. 

Q.  As  far  as  the  record  shows  that  is  the  only 
one  that  was  sold  that  day'? 

A.  Yes,  sir.    Mr. was  below  me  and  above 

me  (indicating  on  record  book)  Here  is  the  dates, 
the  eighth,  ninth  and  tenth,  you  see.  Three  bottles 
of  beer  on  the  eighth,  on  the  ninth,  I  sold  two  bottles 
of  beer,  on  the  tenth  I  sold  a  pint  of  whiskey,  and 
on  the  eleventh  and  twelfth  I  didn't  sell  nothing. 
On  the  fourteenth  I  sold  one  bottle. 

Q.  That  is  your  handwriting  (indicating  on 
book)  % 

A.  This  is  mine,  also  this  here.  Here  is  my  signa- 
ture. 

The    COURT.— Can    I    see    that    book,    pleased 

(Book  handed  to  the     [514]     Court.) 

Mr.  ROTH.— Q.  When  did  you  make  that  entry? 

A.  At  the  same  time  as  Mr.  Rose  bought  it. 

Q.  And  you  swear  positively  that  Mr.  Berg,  w^hen 
he  came  there  had  two  bottles  neither  of  which  was 
the  bottle  in  question  here;  the  bottle  that  was 
shown  to  you  here? 

A.  The  bottle  that  was  shown,  I  couldn't  swear 
that  that  is  not  the  bottle  because  there  is  a  thou- 
sand bottles  like  that. 

Q.  But  one  the  same  size  as  that? 

A.  He  had  one  the  same  size  as  that. 

Q.  And  the  same  quality?         A.  Yes. 
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Q.  You  sell  flasks  of  whiskey,  you  sell  the  same 
kind  of  flasks  as  that^ 

A.  Yes,  sir,  for  one  dollar. 

Q.  Don't  you  sell  them  for  six-bits? 

A.  They  are  a  size  smaller,  just  the  least  little  bit 
smaller. 

Q.  The  one  for  six-bits  is  smaller  than  that? 

A.  It  seems  the  least  little  bit  smaller,  yes,  sir. 

Q.  And  you  say  now  that  you  have  an  independ- 
ent recollection — (interrupted).        A.  I  have. 

Q.  — that  Mr.  Berg  brought  in  to  you  two  flasks, 
and  one  was  a  brown  flask?        A.  Yes,  sir. 

Q.  You  are  sure  of  that? 

A.  I  am  sure  of  it,  yes,  sir. 

Q.  When  was  it  that  he  brought  that  to  you? 
[615] 

A.  The  day  after  I  made  this  sale. 

Q.  You  are  sure  it  was  the  day  after? 

A.  Well,  I  wouldn't  positively  say  it  was  the  day 
after  this  sale  was  made.  He  first  came  in  and 
wanted  to  look  at  the  book,  and  I  showed  him  the 
book,  and  he  said:  **Why  didn't  you  mark  down 
what  kind  of  liquor  you  sold  him  there"?  That  is 
the  remark  he  made  to  me.  I  said:  ^* Because  the 
sale  above  it  is  marked,  and  I  didn't  stop  to  mark 
it  down,"  which  I  should  have  done,  I  suppose,  but 
I  didn't.  And  he  told  me  I  should  have  marked  it, 
what  kind,  and  he  showed  me  a  book  and  he  went  off 
again. 

The  COURT.— What  day  was  this? 

A.  Fourteenth  of  February. 
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Mr.  MARQUAM. — Q.  What  do  you  mean  was  the 
14th;  the  time  that  Berg  came  in  there  f 

A.  No.    When  I  sold — when  the  sale  was  made. 

Mr.  ROTH. — Q.  It  was  the  next  day,  though, 
after  you  had  sold  this  to  Rose,  that  he  came  in 
there? 

A.  Well,  now,  I  couldn't  recollect  if  it  was  the 
next  day  or  the  day  after,  but  it  was  close  to  that 
sale  that  was  made. 

Q.  It  was  one  or  the  other?        A.  Yes,  sir. 

Q.  Either  the  next  day  or  the  day  after? 

A.  Yes,  sir. 

Q.  It  was  not  any  later  than  that? 

A.  Yes,  sir.     I  don't  think  so. 

Q.  You  are  sure  of  that?        A.  Yes,  sir. 

Mr.  ROTH.— That  is  all.     [516] 

Redirect  Examination. 
(By  Mr.  MARQUAM.) 

Q.  You  have  nothing  to  refresh  your  memory 
about  the  time  that  Mr.  Berg  came  up  there.  That 
is  just  your  best  recollection? 

(Plaintiff  objects  as  not  redirect  examination. 
Objection  overruled,  but  Mr.  Marquam  restates  his 
question  as  follows:) 

Q.  The  question  was :  With  reference  to  your  tes- 
timony as  to  the  day  that  Mr.  Berg  came  there  with 
those  bottles,  whether  you  testified  purely  and 
simply  from  your  recollection,  or  have  you  any 
data  or  memorandum  you  made? 

A.  I  have  no  memoranda  of  that  except  that  I  am 
positive  that  it  was  cither  one — not  any  more  than 
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two  days  after  I  sold  that  whiskey  that  he  was  down 

there. 

Mr.  MARQUAM.— That  is  all. 

The  COURT.— The  Court  will  ask  one  or  two 
questions. 

Mr.  MARQUAM. — Pardon  me  a  moment  if  the 
Court  will  permit  me  to  ask  another  question. 

Q.  Have  you  made  an  examination  of  the  book  so 
as  to  state  positively  w^hether  within  a  few  days,  two 
or  three  days  before  that,  or  two  or  three  days  after 
that,  you  made  any  sales  to  Mr.  Rose  of  whiskey, 
previous  to  that  or  subsequent  f 

A.  No.     I  have  not  examined  the  book. 

Q.  Examine  it  now  and  determine  what  the  rec- 
ord shows  in  that  regard. 

A.  (After  examining  record  book.)  No,  sir. 
None. 

Mr.  MARQUAM.— That  is  all. 

By  the  COURT.— Q.  Mr.  Kennedy,  does  that 
book  contain  all  your  sales  of  bottled  [517] 
goods'?        A.  Yes,  sir. 

Q.  Did  you  sell  any  bottled  goods  in  December 
last  year? 

A.  Yes.  Well,  now,  I  wasn't  there  all  the  way 
through  December,  but  we  did.  But  I  understood 
that  some  of  it  had  got — either  one  of  the  books  got 
lost,  or  something,  I  don't  know  for  sure,  because  I 
only  started  to  work  there  about  the  1st  of  Novem- 
ber, and  durin<4-  that,  first  to  that  I  was  working 
there,  I  didn't  keep  no  record  myself,  but  the  bar- 
tender working  daytime  he  kept  the  record  of  it. 
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Q.  So  your  record  of  sales  in  December  is  in  some 
other  book! 

A.  Well,  now,  I  don't  know  where  it  is,  Judge. 

Q.  Were  you  there  in  December f 

A.  I  was  working  there  in  December. 

Q.  Did  you  sell  any  bottled  goods  in  December? 

A.  Once  in  a  great  while.    Yes. 

Q.  Where  is  your  record  of  it? 

A.  I  have  not  got  no  record  of  it. 

Mr.  MARQUAM. — I  offer  an  objection  to  testi- 
mony in  regard  to  sales  of  liquor  at  any  other  time, 
as  not  material  in  this  case. 

The  COURT. — I  very  seldom  get  a  chance  to  see 
these  books. 

Mr.  MARQUAM. — It  seems  to  me  this  is  not  the 
proper  time  to  go  into  liquor  license  matters,  and 
we  except. 

A.  It  happened  this  way:  That  during  the  month 
of  January — I  don't  know  Marshal  Berg  any  more 
than  a  person  told  me  that  was  his  name — at  some 
period  of  time  in  the  latter  part  of  January,  he  came 
to  look  at  this  book  during  the  time  that  I  was 
working  there — I  didn't  know  if  he  was  license  in- 
spector or  liquor  inspector — but  he  was  in  there, 
and  when  I  came  to  work  that  time  he  showed  me 
this  book  [618]  and  told  me  to  keep  the  record 
from  that  on. 

The  COURT. — I  understand  you.     Any  further 
examination? 

Mr.  MARQUAM.— That  is  all. 
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Testimony  of  J.  E.  Clark,  for  Defendant. 

J.  E.  CLARK,  a  witness  for  defendant  after  being 
duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  Mr.  Clark,  you  are  the  clerk  of  this  court! 

A.  Yes,  sir. 

Q.  Custodian  of  the  records  of  this  court! 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  you  have 
amongst  your  records  an  indictment  against  J.  P. 
Rose  for  the  crime  of  rape. 

(Plaintiff  objects  as  irrelevant,  incompetent  and 
immaterial.     Objection  sustained.) 

Mr.  MARQUAM.— I  want  to  state  that  we  offer 
this  evidence  for  the  purpose  of — (interrupted). 

The  COURT. — You  may  come  to  the  desk  with 
the  stenographer  and  make  your  offer. 

(Mr.  Marquam  now  makes  his  offer  at  the  desk 
of  the  Judge,  in  open  court,  but  not  in  the  hearing 
of  the  jury.) 

Mr.  MARQUAM. — The  defense  have  called  the 
witness  J.  E.  Clark  for  the  purpose  of  proving  that 
there  is  in  the  records  of  the  office  of  the  clerk  of 
this  court  a  secret  indictment  against  the  witness 
for  the  prosecution  J.  P.  Rose  upon  the  charge  of 
rape,  upon  which  has  been  endorsed  by  the  Judge 
of  this  court  ^* Without  Bail,"  for  the  purpose  of 
showing  the  relations  existing  between  the  defend- 
ant in    [519]     this  case  and  the  said  J.  P.  Rose  at 
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the  time  of  the  offense  alleged  in  this  indictment, 
for  the  purpose  of  affecting  his  credibility  as  a  wit- 
ness as  affecting  his  interest  in  testifying  as  a  wit- 
ness regarding  the  matters  and  things  concerning 
which  he  did  testify  to  in  his  direct  and  cross-exam- 
ination. 

(The  jury,  after  being  admonished  by  the  Court 
in  the  usual  manner,  withdraw  from  the  courtroom 
in  charge  of  bailiffs  and  the  last  question  asked  by 
defendant's  attorney  and  the  offer  made  by  him  as 
above  set  forth,  are  discussed  by  Court  and  counsel 
and  thereafter  the  jury  returned  into  court.) 

The  COURT. — Have  you  any  further  examination 
of  the  witness'? 

Mr.  MARQUAJVI.— No. 

Mr.  ROTH. — No  examination. 

Mr.  MARQUAM. — We  will  except  to  the  ruling 
of  the  Court. 

The  COURT. — An  exception  may  be  allowed. 

(The  Court  after  admonishing  the  jury  as  usual 
continues  the  trial  until  Monday,  March  13th,  1916, 
at  ten  o'clock  A.  M.,  and  the  jury  withdraw  in  charge 
of  the  bailiffs;  and  at  ten  o'clock  A.  M.,  Monday, 
March  13th,  1916,  the  defendant  and  his  attorneys 
and  the  district  attorney  and  the  jury  are  present 
in  court  and  the  trial  is  resumed.) 
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Testimony  of  Frank  R.  Clark,  for  Defendant. 
FRANK    R.  CLARK,  a    witness  for   defendant, 
after  being  duly  sworn,  testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  You  are  one  of  the  members  of  Dunham  & 
Clark  of  the  Red  Cross  Drugstore  *?        A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  have  a  chart  or  record  of 
the  temperatures  that  have  prevailed  in  the  town 
of  Fairbanks  for  the  last  several  years.     [520] 

A.  I  have,  sir. 

Q.  Does  your  chart  and  record  show  what  the  tem- 
perature was  on  the  twenty-second  and  twenty-third 
of  December,  1914.        A.  Yes,  sir. 

Q.  I  wish  you  would  refer  to  it  and  state  what  the 
temperature  was  on  those  dates. 

A.  On  the  twenty-second  and  twenty-third? 

Q.  First  upon  the  twenty-second,  then  upon  the 
twenty-third.        A.  Of  1914? 

Q.  Of  1914. 

A.  (Examining  paper.)  On  the  twenty-second  it 
was  nineteen  above  and  twelve  above.  Twelve  was 
the  minimum  and  nineteen  was  the  maximum. 

Q.  On  the  twenty-third. 

A.  On  the  twenty-third  it  was  maximum  twelve 
above  and  minimum  six  below. 

Q.  When  were  those  temperatures  taken?  What 
time  of  day  ? 

A.  Those  were  taken  between  the  hours  of  twelve 
midnight  and  twelve  midnight. 
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Q.  When  would  the  minimum  temperature  be 
taken  ? 

A.  The  minimum  temperature  would  be  taken — 
we  usually  take  it — we  set  the  thermometer  at  twelve 
at  night.  So  the  registering  filament  would  show 
the  lowest  point  reached  during  the  previous  twenty- 
four  hours.  At  w^hat  moment  of  time  that  would  be, 
I  don't  know,  but  the  registering  filament  would 
show  the  highest  and  lowest  point  during  the  twenty- 
four  hours. 

Mr.  MARQUAM. — You  may  cross-examine. 

Mr.  ROTH.— That  is  aU.     [521] 

Testimony  of  Bion  A.  Dodge,  for  Defendant. 
BION  A.  DODGE,  a  witness  for  defendant,  here- 
tofore sw^orn,  testified  as  follows,  to  wit : 

Direct  Examination. 
(By  Mr.  MARQUAM.) 

Q.  With  regard  to  the  occasion  of  your  having 
been  to  the  Morency  house  that  you  testified  to  the 
other  day,  I  will  ask  you  to  state  if  at  any  time  that 
you  were  there,  in  your  conversation  with  Mrs.  Her- 
rington  you  told  her  that  3^ou  had  been  sent  by  the 
Court,  or  words  to  that  effect  ?         A.  I  did  not. 

Mr.  MARQUAM. — You  may  cross-examine. 

Mr.  ROTH. — Xo  cross-examination. 

Testimony  of  W.  H.  Wooldridge,  for  Defendant. 
W.  H.  WOOLDRIDGE,  the  defendant,  a  witness 
in  his  own  behalf,  ])oing  sworn,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  MARQUAM.) 
Q.  Your  name  is  W.  II.  Wooldridge  f 
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A.  Yes,  sir. 

Q.  You  are  the  defendant  in  this  case? 

A.  Yes,  sir. 

Q.  And  reside  in  Fairbanks?        A.  Yes,  sir. 

Q.  How  long  have  you  lived  in  Fairbanks  ? 

A.  Since  the  spring  of  nineteen  and  three. 

Q.  How  old  are  you? 

A.  Fifty-three  years  old  next  August. 

Q.  You  are  a  married  man  ? 

A.  Yes,  sir.     [522] 

Q.  Family  ?        A.  Yes,  sir. 

Q.  How  many  children  ?        A.  Three. 

Q.  What  business  are  you  engaged  in  or  have  you 
been  engaged  in,  Mr.  Wooldridge,  since  you  have 
been  in  Fairbanks? 

A.  I  have  a  plot  of  ground  in  the  town  of  Fair- 
banks that  I  garden  as  a  truck  patch,  and  work  for 
wages ;  I  have  mined  some. 

Q.  You  have  mined  some?        A.  Yes. 

Q.  Where  have  you  last  worked  regularly  for 
wages,  for  whom? 

A.  For  the  Eoad  Commission,  I  mean  the  Engi- 
neering Commission. 

Q.  The  Alaska  Railroad  Commission?        A.  Yes. 

Q.  During  the  past  summer?        A.  Yes,  sir. 

Q.  When  did  you  quit  working  for  them? 

A.  I  do  not  know  the  date;  it  was  sometime  in 
October  of  1915. 

Q.  Since  that  time  what  have  you  been  doing? 

A.  I  have  not  been  doing  much  of  anything;  just 
my  ow^n  w^ork  around  home. 
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Q.  You  haven't  been  engaged  for  wages  since  that 
time? 

A.  No,  sir.     Except  odd  jobs  occasionally. 

Q.  Do  you  know  Laura  Herrington'?        A.  I  do. 

Q.  And  the  Herrington  family  ?        A.  Yes,  sir. 

Q.  How  long  have  you  known  them? 

A.  Since  the  winter  of  1903-4. 

Q.  That  is  the  first  year  that  you  came  here  ? 

A.  Yes,  sir. 

Q.  How  had  you  become  acquainted  with  the  fam- 
ily? 

A.  I  was  employed  by  the  School  Board  to  teach 
a  term  of  [523]  school  during  the  w^inter  of  nine- 
teen three  and  four  and  some  of  those  children  went 
to  school  to  me. 

Q.  You  mean  some  of  the  Herrington  children  ? 

A.  Of  the  Herrington  children ;  yes,  sir. 

Q.  I  presume  that  Laura  wasn't  going  to  school  at 
that  time  ?        A.  No,  sir. 

Q.  Some  of  the  older  children  ?        A.  Yes,  sir. 

Q.  And  would  you  say  that  you  have  known  the 
family  since  that  time  ?        A.  Yes,  sir. 

Q.  Known  George  Herrington,  Mrs.  Herrington 
and  the  children  ?        A.  Yes,  sir. 

Q.  You  have  heard  the  testimony  that  has  been 
given  in  this  case  at  the  trial  by  Laura  Herrington 
and  the  other  witnesses  ?        A.  Yes,  sir. 

Q.  I  will  ask  you  to  state  whether  or  not  on  or 
about  the  twenty-third  day  of  December,  1914,  you 
saw  or  met  Laura  Herrington  near  the  Glass  Block 
as  it  was  described  or  anywhere  in  the  town  of  Fair- 
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banks  and  asked  her  to  take  a  walk  with  you,  or  had 

any  experience  of  that  kind  ?         A.  No,  sir. 

Q.  Did  you  see  her  at  all  at  that  time. 

A.  I  don't  remember  of  it. 

Q.  I  will  ask  you  to  state  directly  on  or  about  that 
date  you  took  Laura  Herrington  to  a  cabin  in  any 
part  of  the  town  of  Fairbanks,  or  in  the  vicinit}  of 
your  house  and  had  sexual  intercourse  with  her? 

A.  I  did  not.     [524] 

Q.  Did  any  circumstances  occur  at  all  where  you 
and  Laura  Herrington  were  involved,  or  were  to- 
gether?       A.  No,  sir. 

Q.  Have  you  and  Laura  Herrington,  or  were  you 
and  Laura  Herrington,  at  or  about  the  time  men- 
tioned ever  alone  together  in  any  place  in  the  town 
of  Fairbanks  or  otherwise  ? 

A.  I  have  never  been  alone  with  her  at  any  time. 

Q.  You  were  residing  in  the  town  of  Fairbanks, 
of  course,  during  February,  1916,  the  present  year? 

A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  had  occasion  to  go  to  the 
home  of  George  Herrington  during  the  month  of 
February?        A.  Yes,  sir. 

Q.  When  was  that  ? 

A.  The  fourteenth  of  February. 

Q.  What  was  the  occasion  of  your  going  to  the 
house  ?        A.  I  had  met  him  on  the  eleventh. 

Q.  Who  do  3^ou  mean  by  him  ? 

A.  George  Herrington. 

Q.  Where  had  you  met  him? 

A.  On  First  Street. 
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Q.  Whereabouts  on  First  Street? 

A.  Near  the  Odd  Fellows  Hall. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time?        A.  Yes. 

Q.  State  to  the  jury  what  your  conversation  was 
with  George  Herrington  at  that  time. 

A.  I  walked  up  behind  him  and  I  said,  ^^  Hello, 
George.  How  are  things  coming,''  and  he  said, 
** Tough,  damn  tough.  I  haven't  seen  as  hard  a  win- 
ter since  I  've  been  in  Alaska. ' '     [525] 

Q.  Go  ahead.  If  there  was  any  further  conversa- 
tion just  state  what  it  was. 

A.  I  told  him  that  I  was  hard  up  too,  but  that  I 
had  lots  of  potatoes,  and  that  if  he  needed  potatoes 
that  he  could  get  them  from  me,  and  he  says,  ' '  I  may 
need  them,"  but  he  says,  ^'I  may  need  them,  but  I 
have  not  got  the  money  to  pay  for  them, ' '  and  I  said, 
^^ Don't  let  that  stand  in  the  way;  if  you  need  the 
potatoes,  you  may  have  them." 

Q.  What  did  he  say  to  that? 

A.  By  that  time  we  were  at  the  Odd  Fellows  Hall 
and  I  stopped.  I  went  into  the  hall,  and  he  went  on 
down  the  street. 

Q.  That  was  on  the  eleventh  of  February? 

A.  Yes,  sir. 

Q.  Did  you  see  him  after  that,  between  that  and 
the  fourteenth  of  February?         A.  No,  sir. 

Q.  All  right.  What  occurred  upon  the  fourteenth 
of  February  when  you  went  to  Herrington \s  house? 
State  what  you  went  there  for  and  what  occurred. 
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A.  I  went  there  to  see  if  he  wanted  the  potatoes  at 
that  time. 

Q.  How  was  it  that  you  came  to  go  to  the  house 
to  inquire  about  it  ? 

A.  On  Monday  morning  I  was  sorting  my  pota- 
toes. 

Q.  Monday  morning  was  what  date? 

A.  Monday  morning  the  fourteenth  I  was  sorting 
potatoes. 

Q.  Where  do  you  keep  your  potatoes  I 

A.  In  the  cellar  at  home.  I  put  the  small  ones  in 
boxes  to  themselves,  and  those  that  are  fit  for  table 
use  I  put  in  sacks.  I  have  the  small  ones  to  boil  for 
my  chickens,  and  the  others  we  use,  and  sell  what  I 
can.  There  is  not  [526]  much  of  a  demand  for 
them. 

Q.  Go  ahead. 

A.  I  thought  if  Mr.  Herrington  wanted  an\  pota- 
toes I  wanted  him  to  take  them  at  that  time  to  get 
them  out  of  my  way. 

Q.  What  did  3^ou  do  when  you  went  down  to  the 
house  ?     State  w^hat  time  it  was  when  you  went  down. 

A.  About  ten  o'clock.  I  think  it  was  about  ten 
o'clock. 

Q.  All  right.  What  was  done?  Just  state  in 
plain  language  and  as  briefly  as  you  can  what  oc- 
curred when  you  went  down  to  the  house. 

A.  When  I  rapped  at  the  door  Mrs.  Herrington 
opened  the  door,  and  I  said,  **Good  morning.  I 
have  come  to  see  Mr.  Herrington  about  some  pota- 
toes that  I  was  talking  to  him  about,"  and  she  said, 
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^'Coine  in."  I  asked  her  if  Mr.  Herrington  was  at 
home.  She  didn't  answer  that  question.  At  that  I 
heard  someone  upstairs  walking,  and  I  stepped  in. 
Laura  Herrington  came  downstairs,  came  into  the 
room  where  we  were,  and  when  she  came  in  there  I 
said,  ^^How  do  you  do"?"  She  spoke  first  and  said, 
^^How  do  you  do?"  I  answered  her  and  I  said, 
^*You  have  grown  considerable  since  I  saw  you  last." 
^^Yes." 

Q.  Right  there.  How^  long  had  it  been  since  you 
had  seen  Laura  Herrington  prior  to  this  time  ? 

A.  Really,  I  couldn't  tell  you,  Mr.  Marquam. 

Q.  About  how  long  ? 

A.  I  have  seen  her  around  over  town. 

Q.  I  mean  how  long  had  it  been  since  3"0u  had 
seen  her  or  had  occasion  to  talk  to  her? 

A.  Oh,  it  had  been  two  or  three  years  since  I  had 
ever  said  anything  to  her  at  all  before  that.     [527] 

Q.  Do  you  remember  when  the  last  time  prior  to 
this  was  that  you  had  seen  her  ? 

A.  The  last  time  that  I  saw  her  I  believe  was  prob- 
ably the  twenty-first  of  June. 

Q.  Where? 

A.  Here  in  Fairbanks  when  the  celebration  of  the 
Native  Sons  and  Daughters  of  the  Golden  North  was 
held. 

Q.  You  think  you  saw  her  at  that  time? 

A.  I  think  probably  I  saw  her,  but  1  couldn't  say 
positively  that  I  did  at  that  time. 

Q.  If  you  did  see  her  at  that  time  was  that  the 
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last  time  you  had  seen  her  prior  to  being  down  at  the 

house  ? 

A.  If  I  saw  her  any  more,  I  don't  remember. 

Q.  How  long  had  it  been  prior  to  this  time  that  we 
are  now  talking  about,  the  fourteenth  of  February, 
that  you  had  been  to  the  Herrington  house,  that  you 
remember  ? 

A.  I  think  it  must  have  been  four  or  five  years. 
Perhaps  longer  than  that. 

Q.  Had  you  seen  or  did  you  see  Laura  Herrington 
while  they  lived  at  Ester  Creek  %        A.  Yes,  sir. 

Q.  Do  you  remember  when  that  was? 

A.  I  think  it  w^as  the  nineteenth  of  April,  1915. 

Q.  What  were  you  doing  out  at  Ester? 

A.  I  was  going  out  to  the  Ohio  Roadhouse  accom- 
panying some  provisions  for  the  Government. 

Q.  That  was  while  you  were  in  the  employ  of  the 
railroad  commission  %        A.  Yes. 

Q.  You  say  you  saw  her  then.     [528] 

A.  Yes. 

Q.  And  talked  with  her  ? 

A.  No,  sir.  I  spoke  to  her,  or  she  spoke  to  us  as 
we  passed  by.  I  was  standing  at  the  N.  C.  barn  in 
company  with  Mr.  Charlie  Slater  when  she  passed. 

Q.  It  was  just  passing  the  time  of  day? 

A.  She  passed  and  nodded  her  head  and  said, 
**How  do  you  do"  as  she  passed,  and  we  answered 
her.     That  was  all. 

Q.  Go  back  to  the  Herrington  house  on  the  four- 
teenth day  of  February.  You  had  made  this  remark 
to  her  that  she  had  grown  since  you  had  seen  her. 
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Now  just  from  there  where  you  left  off,  go  ahead 

and  tell  what  occurred. 

A.  At  that  point  Mrs.  Herrington  asked  to  be  ex- 
cused.    She  said,  ^' Laura  will  entertain  you." 

Q.  All  right.     AVhat  did  she  do? 

A.  She  stepped  into  the  kitchen  part  of  the  house, 
but  she  was  not  out  of  my  sight. 

Q.  That  is  Mrs.  Herrington  ?        A.  Yes. 

Q.  Did  she  go  upstairs  at  that  time  ? 

A.  No,  sir. 

Q.  What  occurred  then  after  she  stepped  into  the 
kitchen,  as  far  as  you  and  Laura  were  concerned, 
what  was  said  and  what  was  done? 

A.  I  asked  Laura  then  why  she  was  not  at  school. 
She  said  she  had  not  been  feeling  very  well. 

Q.  All  right.     What  else  ? 

A,  Mrs.  Herrington  appeared  in  the  door,  or  came 
back  to  the  door  and  says,  *'You  have  never  been  in 
this  house  before,  have  you?"  I  says,  ^'No.  This 
is  the  first  time  I  was  [529]  ever  here. "  '^Come 
upstairs  and  see  how  we  have  things  fixed." 

Q.  What  did  you  do? 

A.  She  started  upstairs  and  I  followed  her  to  a 
height  that  I  could  see  around  over  the  room,  and 
told  her  things  looked  fine  up  there,  and  I  came  back 
down  the  stairs  and  she  followed  me.  AVe  went  back 
into  the  front  room.  Then  I  asked  her  where  I 
could  find  Mr.  Herrington,  and  she  said,  '*I  think 
you  will  find  him  at  Peoples,  or  maybe  at  the  Fair- 
banks Corner.  He  is  up  town  somewhere,"  and  I 
said,  **A11  right.     I  want  to  see  him  about  some  pcta- 
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toes  that  Ave  were  talking  about,"  and  I  asked  her 
then  if  they  were  out  of  potatoes.  And  she  said 
they  had  enough  for  a  day  or  two,  she  thought,  and 
as  I  was  leaving  she  said  ^'If  you  don't  find  him, 
come  back  this  evening. ' ' 

Q.  Mrs.  Herrington  said? 

A.  Mrs.  Herrington  said.  And  I  asked  her  what 
time  and  she  said,  ''Seven  or  eight  o'clock.  Oh,  any 
time  he  will  be  here." 

Q.  You  say  that  was  said  as  you  were  leaving? 

A.  Yes,  sir. 

Q.  Was  there  anything  occurred  in  the  way  of  talk 
or  conversation  on  j^our  part,  between  you  and  Laura 
Herrington,  or  you  and  Mrs.  Herrington  that  you 
haven't  already  testified  to?        A.  No,  sir. 

Q.  Well,  what  did  you  do  after  this  last  conver- 
sation took  place,  as  you  were  leaving  the  house,  if 
anything  ? 

A.  I  opened  the  door  and  walked  out.  Mrs.  Her- 
rington followed  me  and  she  closed  the  door  behind 
me.     [530] 

Q.  Which  was  this,  the  front  or  the  back  door  ? 

A.  The  front  door,  yes,  sir ;  and  when  she  got  out 
there  she  said,  ''Mr.  Wooldridge,  could  you  loan  me 
a  dollar,"  and  I  said,  "Mrs.  Herrington,  I  am  hard 
up,  but  if  you  really  need  it  I  could  let  you  have  a 
dollar."  "Well,"  she  said,  "We  haven't  anything 
to  eat  and  I  need  it."  I  says,  "I  can  let  you  have  if 
for  a  short  time,"  and  I  let  her  have  the  dollar. 

Q.  And  she  took  it?        A.  Yes,  sir. 

Q.  What  else  occurred? 
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A.  That  was  all.     I  went  away. 

Q.  Did  you  at  any  time  while  you  were  in  the 
house  tell  Mrs.  Herrington  that  you  had  something 
for  her  ?        A.  No,  sir. 

Q.  AVell,  after  you  left  on  that  occasion,  when  was 
the  next  time  that  you  went  back  to  the  Herrington 
house  ? 

A.  I  think  it  w^as  somewhere  about  half-past  eight 
that  same  evening. 

Q.  Did  you  go  back  to  the  Herrington  house  thai 
morning  within  half  an  hour  or  thereabouts  from  the 
time  you  went  there  the  first  time  ?        A.  No,  sir. 

Q.  You  were  not  there  at  all?        A.  No,  sir. 

Q.  You  were  there  about  half-past  eight.  What 
did  you  go  there  at  that  time  for  t 

A.  Because  Mrs.  Herrington  told  me  that  Mr. 
Herrington  would  be  at  home  that  evening,  and  I 
wanted  to  see  when  he  would  take  those  potatoes. 
[531] 

Q.  What  happened  when  you  went  there?  Who 
was  there  ? 

A.  Laura  Herrington  was  there  alone  so  far  as  I 
know. 

Q.  All  right.  What  was  said  when  you  went  to 
the  door?  Did  you  go  to  the  front  door  at  that 
time?        A.  Yes. 

Q.  All  right. 

A.  Laura  Herrington  opened  the  door  when  F 
rapped  on  it.  I  asked  her  if  her  papa  was  home; 
that  I  wanted  to  see  him  about  these  potatoes.  She 
says,  **Come  in.     Papa  is  upstairs  asleep." 
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Q.  Papa  is  upstairs  asleep? 

A.  She  might  have  said  some  other  word  besides 
papa.  I  don't  just  remember,  but  it  was  something 
to  that  effect. 

Q.  State  what  happened;  what  you  did  and  what 
she  did. 

A.  And  I  asked  her  to  go  up  and  wake  him ;  that 
I  would  like  to  see  him. 

Q.  What  did  she  say  ? 

A.  She  said,  *^ Don't  be  in  a  hurry";  that  mama 
would  be  home  pretty  soon.  I  says,  **  Where  is  your 
mama^'  She  said,  '^Up  at  Aunty's,"  and  I  says, 
'*I  wanted  to  see  your  papa." 

Q.  What  did  she  do  at  that  time,  if  anything*? 

A.  She  said,  ^VLet  me  play  3^ou  a  piece  on  the  pho- 
nograph," and  she  started  the  phonograph,  played 
the  piece  probably  half  through,  and  I  told  her  to 
stop  that  I  was  in  a  hurry,  that  I  wanted  to  see  her 
papa  and  get  back. 

Q.  What  did  she  say  about  that  ? 

A.  She  turned  it  off,  and  at  that  moment  two  men 
came  up,  or  I  heard  the  sound  of  feet  on  the — com- 
ing, and  they  rapped  on  the  door,  and  she  opened  the 
door  and  two  men  entered. 

Q.  Who  were  they?     [532] 

A.  I  didn't  know  at  that  time. 

Q.  You  found  out  since? 

A.  I  found  out  afterwards,  yes. 

Q.  That  they  were  who? 

A.  Mr.  Miller  and  Mr.  Berg. 

Q.  What  occurred  when  they  came  in? 
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A.  The  man  that  was  in  the  lead  asked  the  girl 
where  her  father  was,  and  she  said,  ^'He  is  up  town.'' 

Q.  Did  she  seem  to  recognize  these  men,  or  could 
you  tell  by  her  actions  or  talk^ 

A.  I  couldn't  tell.  I  couldn't  notice  any  change 
in  her  at  all. 

Q.  She  said  that  her  papa  was  up  town*? 

A.  Yes,  sir. 

Q.  All  right.     What  else  occurred? 

A.  And  I  think  the  next  question  was,  '^Then  he  is 
not  at  home?"  and  she  said,  ^^Xo,"  and  they  turned 
and  went  out. 

Q.  What  did  you  do? 

A.  I  got  up  and  followed  them.  When  she  said  that 
her  father  w^asn't  at  home,  I  had  no  further  business 
there,  and  I  followed  those  men  out. 

Q.  What  did  they  do? 

A.  They  went  down  the  street,  and  I  went  up 
towards  the  Shaw  House  on  Second  Street.  I  didn't 
go  very  far  up  the  street,  and  I  was  thinking  about 
why  she  should  make  those  answers.  She  answered 
me  that  her  father  was  up  stairs  asleep,  and  she  told 
those  two  men  that  he  was  up  town,  and  it  struck 
me  very  singular  then  and  it  aroused  my  curiosity, 
and  I  wanted  to  know  who  those  two  men  were. 
[5S3]  I  went  back  to  the  door,  and  she  opened  it 
when  I  rapped,  and  I  asked  her  who  those  two  men 
were.  She  said,  ''I  don't  know,  I  guess  it  was  two 
men  from  the  creeks.     They  wanted  "to  see  papa." 

Q.  Did  you  go  in  the  house?         A.  No.  sir. 

Q.  Did  anything  else  occur  at  that  time? 
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A.  And  I  started  away  and  she  said,  ^'You  can 
bring  those  potatoes  at  any  time." 

Q.  Bring  them  at  any  time! 

A.  Yes,  and  I  says,  ^*A11  right.  I  will  bring  them 
in  the  morning." 

Q.  Did  you  take  them  there  in  the  morning'? 

A.  Yes.     I  took  them  the  next  morning. 

Q.  What  time? 

A.  Oh,  about  ten  o'clock,  I  should  judge. 

Q.  About  ten  o'clock'? 

A.  That  was  Tuesday  morning. 

Q.  Now,  at  the  time  you  went  there  that  evening, 
how  long  would  you  say  that  you  were  in  the  house 
all  together? 

A.  Oh,  a  short  time,  six  or  seven  minutes.  It  was 
not  but  a  very  short  time. 

Q.  What  were  you  wearing  in  the  way  of  outer 
clothing?        A.  I  had  my  fur  coat  on,  outside  coat. 

Q.  Did  you  remove  the  coat  while  you  were  in 
the  house?        A.  No. 

Q.  Kept  it  on?        A.  Yes. 

Q.  What  did  you  wear  in  the  way  of  a  hat  or  cap? 
[534] 

A.  I  was  w^earing  my  cap  and  I  kept  it  in  my  hand. 

Q.  You  had  your  cap  in  your  hand  all  the  time? 

A.  Yes,  sir. 

Q.  Was  there  anything  that  had  occurred  at  that 
time,  Mr.  Wooldridge,  while  you  were  in  the  house 
that  has  occurred  in  the  way  of  conversation,  or  any- 
thing else  that  you  have  not  now  related,  as  far  as 
you  remember,  to  the  jury?        A.  No,  sir. 
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Q.  Was  there  anything  said  by  Laura  Herrington 
or  by  you  with  reference  to  your  meeting  her  or  she 
meeting  you  at  any  other  place?        A.  No,  sir. 

Q.  Was  the  place  known  as  Rose's  bicycle  shop  or 
Rose's  shop  mentioned  between  you  while  you  were 
there?        A.  No,  sir. 

Q.  Anything  of  that  kind?        A.  No,  sir. 

Q.  When  you  delivered  the  potatoes  next  morn- 
ing, who  was  there? 

A.  Mr.  Herrington  and  Mrs.  Herrington  were  the 
only  ones  that  I  saw. 

Q.  Did  anything  occur  then  in  the  way  of  talk  or 
conversation? 

A.  When  I  rapped  on  the  door  Mrs.  Herrington 
opened  the  door  and  I  told  her  that  I  had  brought 
those  potatoes  down,  and  she  turned  and  spoke  to 
Mr.  Herrington  and  told  him  that  I  was  there  with 
the  potatoes.  He  said,  ^'All  right.  Bring  them  in 
here."  He  was  standing  in  the  kitchen  door,  and  I 
carried  them  in  and  set  them  down  in  the  kitchen. 

Q.  Have  you,  during  this  winter,  or  the  last  month 
or  two,  or  during  this  time,  been  selling  potatoes  else- 
where in  town     [53i5]     and  delivering  potatoes? 

A.  Yes,  sir. 

Q.  Where  ever  you  could  sell  them? 

A.  Yes,  sir. 

Q.  When  was  the  next  time  that  you  saw  Laura 
Herrington,  Mr.  Wooldridge,  after  you  had  seen  her 
down  at  the  house?         A.  At  Mr.  Rose's. 

Q.  How  did  you  come  to  go  to  Mr.  Rose's,  and 
when  do  you  remember  to  have  seen  her? 


534  W.  H.  Wooldridge  vs. 

(Testimony  of  W.  H.  Wooldridge.) 

A.  It  was  on  the  same  evening  that  I  delivered  the 
potatoes. 

Q.  The  same  evening'?        A.  Yes. 

Q.  How  did  you  happen  to  be  at  Rose's? 

A.  I  just  called  there  to  visit  with  Mr.  Rose. 

Q.  Is  that  a  habit  or  custom  of  yours,  or  other- 
wise! 

A.  Yes,  sir.     I  called  there  very  frequently. 

Q.  Give  the  jury  some  idea  of  how  often  you  were 
there. 

A.  Oh,  I  judge  I  was  there  three  or  four  evenings 
each  week,  probably  more. 

Q.  You  just  drop  in  as  you  go  by  I 

A.  Yes.  I  don't  make  a  special  trip  there.  I 
drop  in  there. 

Q.  Is  there  generally  upon  your  route  when  you 
are  going  down  town  or  coming  home! 

A.  Yes,  sir. 

Q.  In  the  evening"?        A.  Yes,  sir. 

Q.  Now,  from  the  time  that  you  went  to  Rose's 
bicycle  shop  that  evening,  just  tell  this  jury  in  detail, 
as  near  as  you  remember,  exactly  what  occurred 
in  the  way  of  statements,  [53/6]  conversations, 
acts  upon  your  part  or  upon  Mr.  Rose's  part,  and 
upon  the  part  of  the  Herrington  girl  when  she  came 
there. 

A.  When  I  went  into  Mr.  Rose's  place  of  business 
there  was  a  light  burning  in  his  front  room,  also  one 
in  his  back  room.  I  says,  **Mr.  Rose,  you  are  very 
extravagant  with  your  electricity."  He  says,  ^'Yes. 
I  was  too  lazy  to  get  up  and  turn  that  light  off. 
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Turn  it  off,  will  youT'     I  turned  it  off  and  walked 

into  the  back  part  where  he  was. 

Q.  All  right.  Where  was  he  when  you  went  in 
there  ^        A.  He  was  lying  on  his  bed. 

Q.  Well,  now,  where  is  that  bed  in  reference  to  his 
shop  and  his  back  room? 

A.  It  is  pretty  hard  to — (interrupted). 

Q.  You  heard  the  description  that  somebody  came 
on  the  stand,  I  think  it  was  Mr.  Rose  himself,  as  to 
the  arrangement  of  that  shop  and  his  sleeping  place. 
I  will  ask  you  if  that  description  that  he  gave  was 
substantially  correct '^ 

A.  As  nearly  as  I  remember,  yes. 

Q.  There  is  a  partition  back  in  the  back  part  of 
the  store.         A.  Part  way  across  the  room. 

Q.  And  his  room  where  he  was  lying  is  back  of 
thaf?        A.  Back  of  that  partition,  yes. 

Q.  That  is  where  he  was  lying  when  you  went  in? 

A.  Yes,  sir. 

Q.  What  was  he  doing  when  you  got  into  the  back 
room  % 

A.  He  was  reading.  He  had  a  paper  in  his  hand 
when  I  went  in. 

Q.  All  right.  After  you  turned  the  light  off  and 
w^ent  back  in  there  what  did  you  do? 

A.  I  think  the  first  thing  I  asked  him,  ''How  is 
business  to-day."  [537]  He  said,  ''About  as 
usual." 

Q.  Were  you  standing? 

A.  Yes.  1  stood  there  for  a  few  minutes  and 
talked  to  him. 
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Q.  Tell  if  you  can,  in  a  general  way,  what  you  were 
talking  about,  or  if  you  can  remember,  after  you  got 
in  there. 

A.  Well,  w^e  talked  about  the  picture  shows,  and 
I  looked  at  his  clock  and  I  think  it  lacked  a  few  min- 
utes of  eight  and  I  says,  ''Is  your  time  right'"?  and 
he  said,  ''No.     It  is  seven  minutes  fast." 

Q.  Did  you  have  a  watch  with  you?        A.  Yes. 

Q.  All  right.     Go  ahead. 

A.  And  there  might  have  been  something  said 
about  keys.  I  don't  remember  whether  there  was  or 
not. 

Q.  What  directed  your  attention  to  the  question 
of  keys,  the  fact  that  you  heard  testimony  about  it? 

A.  I  just  heard  this  testimony  about  it.  That  is 
what  directed  my  attention,  but  I  don't  remember. 

Q.  Did  you  ask  at  that  time  if  Mr.  Rose  had  an 
extra  key  to  the  front  door,  or  a  key  to  the  front 
door,  or  asked  him  for  the  key  to  the  front  door,  or 
anything  of  that  kind?         A.  No,  sir. 

Q.  Go  ahead. 

A.  He  asked  me,  "what  is  the  news?"  and  I  told 
him  that  I  didn't  know  anything  particular,  and 
then  I  related  to  him  about  my  experience  down  at 
Mr.  Herrington's  about  those  two  men  coming  in 
and  the  girl  making  these  two  answers,  that  it 
aroused  my  curiosity,  and  he  mentioned  about  those 
girls,  meaning  the  Herrington  girls  and  some  others 
that  are  [538]  running  around  over  town.  He 
said,  "They  are  going  all  over  town,"  so  he  under- 
stood, around  to  men's  cabins  soliciting  money. 
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Q.  What  else  did  he  say! 

A.  He  said,  ''Somebody  is  going  to  get  in  trouble 
with  those  girls  yet.  If  I  wanted  to  have  anything 
to  do  with  them  I  wouldn't  do  it  while  this  grand 
jury  was  in  session,  because,  he  says  ''they  will  take 
them  to  Roth's  office,  and  then  before  the  grand  jury 
and  sweat  them  out  until  everybody  that  has  ever 
had  anything  to  do  with  them  would — it  would  be 
known." 

Q.  Well,  go  ahead. 

A.  Now  I  think  it  was  just  about  that  part  of  the 
conversation  that  the  door  opened. 

Q.  Which  door  was  that? 

A.  The  front  door.  And  Mr.  Rose  says  "Who  is 
that  coming."  And  I  leaned  in  my  chair.  I 
couldn't  see  around  the  corner  of  the  edge  of  the 
partition,  and  I  stayed  there,  or  leaned  far  enough 
away  until  she  came  in  sight,  and  he  says,  "Why 
that's  Laura,"  and  he  says,  "Hello"  and  she  an- 
swered him,  and  she  walked  around  back  of  my  chair 
and  as  she  got  around  by  the  side  of  mc  she  says, 
"Somebody  is  follow^ing  me.     I  want  to  hide." 

Q.  Somebody  is  following  me.     I  want  to  hide'? 

A.  Yes,  sir. 

Q.  What  did  you  say? 

A.  I  didn't  say  anything.    I  got  right  up  out  of  my 
chair  and  started  to  walk  into  the  front  room. 

Q.  For  what  purpose? 

A.  If  there  was  anybody  following  Ihm*,  I  wan  1(^1 
to  see  who  it     [539]     was. 

Q.  Well,  now,  at  that  particular  time  how  were 


538  W.  H.  Wooldridge  vs. 

(Testimony  of  W.  H.  Wooldridge.) 

tlie  lights?     Was  the  light  in  the  front  shop  still 

out?        A.  Yes. 

Q.  And  the  light  in  the  back  room  was  still  burn- 
ing?       A.  Yes,  sir. 

Q.  Now  what  did  you  do? 

A.  I  walked  right  out  into  the  front  room  and 
turned  that  light  on.  Mr.  Rose  followed  me  right  out 
and  he  said,  *^What  did  she  say  to  you''?  I  said, 
*^She  says  somebody  is  following  her  and  she  wanted 
to  hide,"  He  said,  ^'Tell  her  to  turn  that  light  off 
then,"  and  I  w^alked  back  to  probably  fifteen  feet  of 
where  I  could  see  her  and  told  her  that  Mr.  Rose  said, 
''TuiTi  that  light  off  if  you  want  to  hide."  She  said, 
*^I  will  walk  further  back  here." 

Q.  She  said  what? 

A.  *'I  will  walk  further  back"  or  ''Stay  further 
back." 

Q.  Was  the  light  turned  off? 

A.  No,  sir.  I  turned  to  Mr.  Rose  then  and  I  said 
''I  will  step  out  here  and  see  who  that  is  that  is 
following  her,"  and  I  stepped  to  the  front  door,  and 
when  I  turned  to  go  out  he  was  pulling  his  coat  on, 
and  he  follow^ed  me  right  out.  He  put  that  light  out 
in  the  front  room  as  he  passed  it  and  came  out  to  the 
door. 

Q.  Was  the  back  light  put  out? 

A.  1  couldn't  tell  because  I  didn't  look  back.  I 
looked  towards  the  Wilson  corner. 

Q.  W^hat  do  you  mean  by  the  Wilson  corner? 

A.  On  Second  street,  the  Wilson  Bath  House  cor- 
ner on  Second     [540]     street  and  I  saw  two  men 
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standing  on  the  sidewalk  and  one  looking  aroud  the 

corner,  of  the  building,  and  I  looked  down  the  other 

way  and  I  saw  two  men  down  there,  that  is  at  Bill 

McPhee's. 

Q.  Where  was  Mr.  Rose  at  that  time? 

A.  By  the  time  I  had  taken  in  the  situation  that 
far  Mr.  Rose  stepped  out  and  he  saw  the  same  or  at 
least  he  said,  ^^  There  is  somebody  following  her  all 
right"  and  I  said,  ^^Get  her  out  of  here.  She  will 
get  us  into  trouble." 

Q.  You  said?        A.  Yes,  sir. 

Q.  Or  Mr.  Rose  saidf 

A.  No.  I  said  that,  and  Mr.  Rose  says,  ^'She  has 
got  to  get  out  of  here,"  and  he  started  right  back. 
I  says,  **I  wdll  go  up  and  see  w^ho  these  people  are," 
and  I  started  right  up  to  Second  street,  and  I  got  to 
the  Wilson  Corner — 

Q.  Up  second f 

A.  Up  Lacey  street  towards  Second  street. 

Q.  Mr.  Wooldridge,  after  you  got  up  there,  who 
did  you  find  they  were? 

A.  Mr.  McMullen  and  Mr.  Hall,  and  I  didn't  rec- 
ognize— (interrupted) . 

Q.  Frank  Hall? 

A.  Frank  Hall  and  I  didn't  recognize  the  other  at 
the  time. 

Q.  What  was  said  or  done  at  that  time? 

A.  When  I  saw  who  it  was  I  just  kept  on  going 
across  the  street  and  Mr.  Mc^NIullen  says  *41old  on, 
I  want  to  see  you  a  luinute"  and  I  says,  *S\ll  right. 
What  do  you  want?"     He  says,  'Tome  and  go  back 
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to  Rose's  machine  shop,"  and  I  went  back  there. 

Q.  Where  was  Rose  during  this  time?     [541] 

A.  He  was  staying  there  T  think.  I  didn't  pay 
any  attention  to  what  had  become  of  him. 

Q.  When  you  got  back  to  the  shop  was  he  there? 

A.  Yes,  sir. 

Q.  Who  else  was  there,  if  any  one? 

A.  There  were  two  other  men  there.  I  don't  re- 
member who  they  were. 

Q.  Deputy  marshals  were  they? 

A.  Yes.  Really  I  don't  know  whether  they  were 
deputy  marshals.  There  was  one  man  I  didn't  rec- 
ognize at  all. 

Q.  Was  that  a  short  heavy-set  fellow?        A.  Yes. 

Q.  Do  you  know  a  man  by  the  name  of  Roseburg? 

A.  Well  I  don't  know  him  at  all. 

Q.  After  you  got  in  there  what  occurred? 

A.  Then  one  of  them,  I  don't  know  whether  it 
was  Mr.  Hall  or  Mr.  McMullen,  says,  ^'We  will  go 
do\vn  to  the  marshal's  office." 

Q.  Did  you  do  down? 

A.  We  went  down  there,  yes. 

Q.  Who  do  you  mean  by  we? 

A.  They  took — they  started  with  me  and  I  asked, 
I  think  it  was  Mr.  McMullen,  I  says,  ^'If  you  are  go- 
ing to  take  me  down  to  the  marshal's  office,  I  want 
Mr.  Rose  to  come  down  and  give  an  explanation  of 
what  occurred." 

Q.  What  had  he  said  to  you  about  going  down  to 
the  marshal's  office.  What  did  he  want  to  go  down 
to  the  marshal's  office  for? 


The  United  States  of  America,  541 

(Testimony  of  W.  H.  Wooldridge.) 

A.  He  said,  ''I  want  to  see  what  these  meetings 
are  for,"  and  I     [542]     said,  ''I  want  to  know  too." 

Q.  And  you  went  down? 

A.  I  went  to  the  marshal's  office. 

Q.  You  said  you  wanted  to  know  too*?        A.  Yes. 

Q.  And  you  went  down  to  the  marshal's  office *? 

A.  Yes, 

Q.  Who  was  there  when  you  got  down  there? 

A.  There  was  John  Wood  that  is  deputy  marshal 
Wood,  and  I  think  Mr.  Berg. 

Q.  The  deputy  marshal?        A.  Yes. 

Q.  Anybody  else? 

A.  I  don't  remember  of  anyone  else. 

Q.  Was  Miller  there? 

A.  We  met  Miller  and  he  went  down  with  us. 

Q.  When  you  got  to  the  office  I  mean  who  was  all 
there?        A.  These  were  the  men. 

Q.  That  is  Berg  and  Miller — 

A.  And  Mr.  Hall,— 

Q.  Anybody  else?  Where  was  the  girl  at  that 
time? 

A.  — and  Mr.  McMullen  and  Mr.  Rose  and  the 
girl. 

Q.  Rose  and  the  girl  were  there?        A.  Yes. 

Q.  What  occurred  after  you  got  into  the  office? 

A.  And  Mr.  Miller  says  to  Mr.  Berg,  ''You  stay 
here  and  see  that  they  don't  talk  to  each  other.  I 
will  call  Mr.  Roth." 

Q.  Did  Roth  come  there? 

A.  And  in  a  few  minutes  Mr.  Roth  showed  u])  at 
the  front  door.     He  and   Miller  stood  there  and 
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talked  a  minute,  and  he  went.  [543]  out,  and  Mr. 
Miller  came  back  into  the  private  room — I  could  see 
through  the  door,  see  them — and  Mr.  Miller  says  to 
two  of  his  deputies,  I  think  it  was  Berg  and  Mr.  Mc- 
Mullen  but  I  wouldn't  be  sure  who  those  were,  he 
said,  ^'You  men  come  in  here.  I  want  you  to  hear 
what  there  is  to  be  said,"  and  he  asked  that  girl  then, 
**What  did  you  go  to  Mr.  Rose's  for,"  and  she  said, 
**To  meet  him,"  and  she  pointed  to  me. 

Q.  Pointed  to  you  ? 

A.  Yes,  sir.  And  he  said,  ^*What  for?"  Well, 
he  said  he  wanted  to  do  something  to  her. 

Q.  He  said"?     The  girl  was  talking  now? 

A.  Yes. 

Q.  She  said  you  wanted  to  do  something  to  her? 

A.  Yes. 

Q.  All  right. 

A.  And  Mr.  Miller  said,  ^'What  is  it?"  and  she 
said,  *^He  said  he  wanted  to  get  a  piece  off  me."  I 
says,  **Mr.  Miller,  there  is  nothing  to  that,  I  deny 
it."  Mr.  Miller  says  then,  **What  were  you  doing 
at  the  Herrington  place  last  night?" 

Q.  At  his  house  ? 

A.  Yes.     At  the  Herrington  house. 

Q.  Yes.     Go  ahead. 

A.  And  I  told  him  I  w^ent  there  to  see  about  some 
potatoes.  He  says,  ''Have  you  been  back  there 
since?"  and  I  told  him  no.  He  says,  ''Do  you  mean 
to  say  that  you  didn't  go  there  immediately  after 
you  left  that  evening?"  and  I  said,  "Yes.     I  went 
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back  to  the  door  to  see  who  was  there — those  two 

men." 

Q.  Well,  what  other  conversation  occurred  there 
in  the  marshal 's     [  544]     office  ? 

A.  And  he  said,  ^^I  am  going  to  give  this  a  thor- 
ough investigation.     That  will  be  all  for  to-night." 

Q.  Let  me  direct  your  attention  to  one  point. 
Somebody,  I  think  Mr.  Miller,  testified  something 
about  the  girl  saying  something  to  you  or  about  you, 
about  lying.        A.  Yes,  she  did. 

Q.  What  was  there  said  on  her  part  or  upon  your 
part  at  the  time  that  remark  w^as  made  ? 

A.  When  I  says,  ^'Mr.  Berg" — or  ^^Mr.  Miller, 
there  is  nothing  to  that.  I  deny  it, ' '  she  says,  ' '  He 
is  lying." 

Q.  Then  you  left  and  went  home  'f 

A.  Yes,  sir.  No,  I  didn't  leave  and  go  home.  I 
left  and  went  to  Mr.  Dodge's  office. 

Q.  You  went  up  to  Mr.  Dodge's  office? 

A.  Yes,  sir. 

Q.  When  were  you  arrested,  Mr.  Wooldridge*? 

A.  On  Saturday,  the  nineteenth  of  February. 

Q.  And  this  conversation  was  upon  the  fifteenth? 

A.  Upon  the  fifteenth. 

Q.  This  talk  down  in  the  marshal's  office? 

A.  Yes,  sir. 

Q.  Were  you  at  the  marshal's  office  between  those 
times?        A.  No,  sir. 

Q.  I  will  ask  you,  Mr.  Wooldridge,  if  at  any  time 
that  you  were  in  Rose's  shop  that  evening  that  you 
said  anything  to  anyone  about — not  to  anyone,  hut 
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to  Mr.  Rose  about  having  an  appointment  or  a  date 

with  Laura  Herrington  ^.         A.  I  did  not. 

Q.  Did  you  have  any  conversation  or  talk  with  Mr. 
Rose  at  that  [545]  time  with  reference  to  Laura 
Herrington  further  than  to  relate  to  him  what  had 
occurred  down  at  the  Herrington  house  ? 

A.  That  is  all  we  said  about  her. 

Q.  I  will  ask  you  if  upon  the  fourteenth  day  of 
February,  1916,  or  at  any  other  time  you  gave  Mrs. 
Herrington  any  whiskey?        A.  No,  sir,  I  did  not. 

Q.  I  will  ask  you  if  upon  the  fourteenth  da}  of 
February,  1916,  you  got  any  whiskey? 

A.  Yes,  sir,  I  did. 

Q.  Just  state  the  circumstances  of  that  occurrence. 

A.  I  had  Mr.  Rose  to  go  and  get  me  a  bottle  of 
whiskey. 

Q.  What  do  you  mean  by  a  bottle  of  whiskey  ? 

A.  A  small  flask. 

Q.  For  what  purpose?  What  did  you  w^ant  it 
for  ?        A.  I  wanted  it  to  break  a  cold. 

Q.  What  did  you  do  with  the  whiskey? 

A.  I  put  some  quinine  in  it  and  took  it  for  a  cold. 

Q.  What  did  the  whiskey  cost  ?        A.  Fifty  cents. 

Q.  What  size  bottle  was  it  ? 

A.  About  a  half-pint  bottle. 

Q.  By  a  bottle  you  mean  a  flask. 

A.  A  flask,  yes,  sir. 

Q.  I  show  to  you  two  flasks  here  and  ask  you  to 
state  if  they  are  either  one  similar  to  the  kind  you 
got  from  Mr.  Rose. 

A.  Yes.     Something  like  that  small  one  there. 
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Q.  Nothing  like  that  large  one? 
A.  No,  sir.     [546] 

Mr.  MARQUAM.— The  small  one  is  marked  De- 
fendant's Exhibit  ^*B."  You  may  cross-examine. 
Just  another  question. 

Q.  Mr.  Wooldridge,  have  you  ever  been  convicted 
of  any  crime  ?        A.  No,  sir. 

Q.  Ever  arrested  for  any  offense?        A.  No,  sir. 

Q.  I  mean  arrested  before  upon  any  offense  before 
the  time  you  were  arrested  in  this  case. 

A.  No,  sir. 

Q.  Do  you  remember,  Mr.  Wooldridge,  when  it 
was  that  you  bought  that  whiskey,  with  regard  to 
what  part  of  the  fourteenth,  what  part  of  the  day? 

A.  It  was  in  the  afternoon. 

Q.  Sometime  in  the  afternoon?        A.  Yes,  sir. 

Mr.  MARQUAM. — You  may  cross-examine. 

Cross-examination. 
(ByMr.  HEILIG.) 

Q.  What  time  did  you  say  you  went  to  the  Her- 
rington  house  about  these  potatoes  first? 

A.  About  ten  o'clock  on  the  fourteenth. 

Q.  On  the  fourteenth  of  February  that  was? 

A.  Yes,  sir. 

Q.  About  how  long  do  you  think  you  stayed  there  ? 

A.  About  fifteen  or  twenty  minutes. 

Q.  Are  you  sure  it  was  not  more  than  fifteen  or 
twenty  minutes?         A.  I  don't  think  so. 

Q.  Could  it  have  been  more  than  half  an  hour? 

A.  I  don't  think  so.  No,  I  don't  think  it  was. 
[547] 
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Q.  What  was  the  first  talking  you  did  or  the  first 
thing  that  was  said  after  you  came  to  the  door? 

A.  By  me  ? 

Q.  By  anybody. 

A.  Mrs.  Herrington  opened  the  door  and  said, 
**How  do  you  do,"  and  I  answered  her  the  same  and 
said,  ^^How  do  you  do,"  and  asked  her  if  Mr.  Her- 
rington was  at  home,  that  I  was  making  arrange- 
ments with  him  about  some  potatoes. 

Q.  You  are  sure  that  was  in  the  morning  now  ? 

A.  Yes,  sir. 

Q.  About  ten  o'clock  or  around  there f 

A.  Yes,  sir. 

Q.  Was  there  anybody  else  there  at  that  time? 

A.  Yes.  sir. 

Q.  Who  was  there?        A.  Her  daughter  Laura. 

Q.  Did  you  see  her  then  ?        A.  Yes,  sir. 

Q.  When  Mrs.  Herrington  opened  the  door  did 
you  step  in  immediately? 

A.  No.  I  stepped  back  three  or  four  steps  when 
I  rapped,  so  as  not  to  be  right  in  the  person's  face 
who  opened  the  door,  and  when  she  opened  the  door 
she  said,  ^^Good  morning,"  or  *^How  do  you  do," 
and  I  asked  her  that  question  then  regarding  if 
Mr.  Herrington  was  home  and  that  I  was  making 
arrangements  to  let  him  have  some  potatoes. 

Q.  Then  she  asked  you  to  come  in,  1  believe  you 
stated.        A.  Yes,  sir. 

Q.  And  you  went  in  /     [548]         A.  Yes,  sir. 

Q.  And  was  Laura  Herrington  there  ? 
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A.  Yes,  sir.  No,  sir,  I  didn't  see  her  when  I  went 
in. 

Q.  I  asked  you  who  was  in  there  at  that  time  when 
you  went  in  and  you  said  Laura  Herrington  was 
there.         A.  She  was  upstairs. 

Q.  How  did  you  know  she  was  upstairs  at  that 
time? 

A.  I  heard  her,  I  heard  somebody  upstairs,  and 
she  came  down. 

Q.  You  want  us  to  understand  now^  that  she  w^as 
not  in  there  when  you  first  entered  % 

A.  She  was  not  in  that  room. 

Q.  When  you  got  in  there,  you  didn't  know  she 
was  there  at  all. 

A.  Yes,  sir.     I  heard  her  footsteps. 

Q.  Could  you  tell  her  footsteps  when  you  heard 
them?        A.  I  heard  someone  w^alking. 

Q.  When  you  first  entered  did  you  know^  Laura 
Herrington  was  there  at  all  ?        A.  No. 

Q.  You  are  positive  you  didn't  know  she  was 
there?        A.  I  didn't  know  she  was  there. 

Q.  But  you  heard  some  footsteps  upstairs? 

A.  Yes,  sir. 

Q.  When  did  she  come  down — (interrupted). 

A.  Immediately. 

Q.  — relative  to  the  time  you  entered. 

A.  Immediately. 

Q.  Did  her  mother  call  her  ? 

A.  No,  she  didn't  call  her. 

Q.  She  just,  as  far  as  you  know%  voluntarily 
came  downstairs.     [549]     What  was  the  first  thing 
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Laura  said  after  she  came  downstairs,  if  anything? 

A.  I  don't  remember  whether  it  w^as  '^Good  morn- 
ing" or  *^How  do  you  do." 

Q.  She  spoke  to  you  before  you  spoke  to  herf 

A.  Yes,  sir. 

Q.  And  what  did  you  first  say,  the  first  words  now 
that  you  said  to  Laura  1 

A.  I  said,  ^^How  do  you  do.  You  are  growing"  or 
^^You  have  grown  since  I  have  seen  you."  I  don't 
remember  just  the  words  that  I  said. 

Q.  How  long  would  you  say  and  state  positively 
the  last  time  that  you  remember  of  speaking  to 
Laura  before  that  time'? 

A.  It  might  have  been  a  year  or  so  since  I  remem- 
ber that  I  spoke  to  her  on  Ester  Creek  on  the  nine- 
teenth of  April  as  she  was  passing  along  on  the  side- 
walk and  I  w^as  standing  there  with  Mr.  Slater. 

Q.  That  was  merely  speaking  to  her  % 

A.  Just  spoke  as  she  passed.  She  nodded  her 
head  to  us  and  spoke  and  w^e  answered  her. 

Q.  That  was  April,  1915.  That  would  be  a  year 
ago?        A.  Yes,  sir. 

Q.  Prior  to  that  time  when  was  the  last  time,  about 
w^hen,  that  you  had  talked  to  her  ? 

A.  Really  I  couldn't  tell  you,  but  it  must  have  been 
a  year  or  so  before  that. 

Q.  Had  you  been  in  the  habit  of  being  with  her, 
that  is,  talking  to  her  frequently? 

A.  No,  sir.     [550] 

Q.  Never  at  any  time  ?        A.  No,  sir. 

Q.  Never  had  Vjeen  seen  with  her   to  any    extent 
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that  you  know  of? 

A.  I  don't  think  I  have  been  seen  with  her  at  all, 
for  I  have  not  been  with  her. 

Q.  Now,  if  you  got  to  the  house  about  ten  o'clock 
w^e  will  say,  after  you  got  to  the  Herrington  house 
about  ten  o'clock,  what  time  did  you  leave? 

A.  I  didn't  notice  the  time  at  all,  but  I  was  only 
there  a  short  time,  fifteen  or  twenty  minutes. 

Q.  Assuming  then  that  you  got  there  at  ten  o  'clock 
you  would  have  gotten  away  by  half-past? 

A.  Yes. 

Q.  In  a  space  of  time  of  a  half  an  hour? 

A.  Yes. 

Q.  When  w^as  the  next  time  that  you  came  to  the 
Herrington  house  that  day  ? 

A.  About  half-past  eight  that  evening. 

Q:  You  are  sure  that  half-past  eight  is  the  first 
time  you  came  to  the  house  after  this  time  in  the 
morning?        A.  Yes,  sir. 

Q.  You  are  positive  about  that  ?        A.  Yes,  sir. 

Q.  What  was  the  first  thing  you  did  when  you  got 
to  the  house  about  half-past  eight  ? 

A.  Rapped  on  the  door. 

Q.  Who  came  to  the  door  ? 

A.  Laura  Herrington. 

Q.  Was  there  anybody  else  there  that  you  could 
see  then?        A.  No,  sir.     [551] 

Q.  Did  you  go  in  the  house  ?        A.  Yes,  sir. 

Q.  Did  she  ask  you  to  come  in?  A.  Yes,  sir. 

Q.  What  did  you  do  when  you  entered  the  house  f 

A.  I  sat  down. 
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Q.  Did  you  keep  your  coat  on*?        A.  Yes,  sir. 

<5.    What  did  you  do  with  you  hat  ? 

A.  I  kept  it  in  my  hand. 

Q.  What  kind  of  a  hat  were  you  wearing  that 
night  ?        A.  I  was  wearing  my  cap. 

Q.  Your  fur  cap  ?        A.  Yes,  sir. 

Q.  You  kept  that  in  your  hand.  Now,  what  was 
said  between  you  and  Laura  at  that  time  after  she 
asked  you  to  come  in  and  you  went  in  and  sat  down  ? 

A.  As  I  went  in,  before  I  sat  down,  I  told  her  I 
wanted  to  see  her  papa  about  those  potatoes,  was  he 
home.  She  said  yes  he  was  upstairs — upstairs 
asleep. 

Q.  She  said  asleep,  did  she'?        A.  Yes. 

Q.  Had  you  looked  for  Mr.  Herrington  at  all  be- 
fore that,  Mr.  Wooldridge,  that  day  or  that  evening 
to  see  him? 

A.  I  was  up  and  down  the  streets  several  times 
but  I  didn  't  go  in  the  saloons  and  look  for  him  where 
they  had  indicated. 

Q.  Who  had  indicated  ■? 

A.  Mrs.  Herrington  told  me  that  I  would  perhaps 
find  him  at  Petree's  or  the  Fairbanks  Corner. 
[552] 

Q.  But  you  didn't  go  there  and  look. 

A.  I  didn't  go  in  there  and  look  for  him  as  I 
thought  maybe  I  would  see  him  around  during  the 
day,  but  I  didn't.  When  I  went  home  I  kept  that 
appointment  then  in  the  evening. 

Q.  Had  you  made  an  appointment  for  the  even- 
ing? 
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A.  Mrs.  Herrington  told  me  if  I  would  call  there 
at  seven  or  eight  o'clock,  or  any  time  in  the  evening 
that  I  would  find  Mr.  Herrington  at  home. 

Q.  Had  she  told  you  that  you  would  find  him  at 
Petree's  or  the  Fairbanks  Corner  in  the  daytime  if 
you  would  look  ? 

A.  She  said  I  may  find  him  there. 

Q.  But  that  he  would  be  home  in  the  evening? 

A.  Yes,  sir. 

Q.  She  told  you  that  her  father  was  upstairs 
asleep,  I  believe  you  said.        A.  Yes,  sir. 

Q.  What  happened  after  that  downstairs  in  the 
house,  what  was  said  and  done  ? 

A.  She  turned  the  phonograph  on  and  played  a 
record, 

Q.  Do  you  know  w^hat  the  record  was  ? 

A.  I  don't  remember. 

Q.  Did  she  play  more  than  one  record  ? 

A.  No.  She  played  one  perhaps  about  half 
through,  and  I  asked  her  to  turn  it  off,  that  I  wanted 
to  see  her  father. 

Q.  You  didn't  even  hear  the  record  through? 

A.  No.  I  asked  her  to  go  upstairs — (inter- 
rupted). 

Q.  Did  you  hear  any  footsteps  at  the  door  before 
that  record  was  played  through  ?        A.  No.     [553] 

Q.  Or  I  mean  before  it  stopped?         A.  No. 

Q.  When  did  you  first  hear  the  footsteps  at  the 
door  or  near  the  door  ? 

A.  She  turned  that  record  off  and  I  says,  **Go  up 
and  tell  your  papa  I  want  to  see  him,"  and  at  that  I 
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heard  those  footsteps  at  the  door. 

Q.  Was  that  all  within  the  space  of  a  few  seconds? 

A.  Yes.     Well,  a  minute  or  so. 

Q.  Had  she  started  upstairs  ?        A.  No,  sir. 

Q.  Did  she  go  upstairs  at  all  ?        A.  No,  sir. 

Q.  What  did  she  say,  if  anything,  when  you  told 
her  to  go  upstairs  and  tell  her  papa  that  you  wanted 
to  see  him? 

A.  She  told  me  not  to  be  in  a  hurry,  and  then  I 
asked  her  where  her  mamma  was  and  she  said,  ''Up 
at  Aunty's." 

Q.  Where  w^ere  you  sitting  with  reference  to  the 
door?  I  presume  this  is  the  front  door  that  you 
refer  to.        A.  Yes. 

Q.  Where  were  you  sitting  with  reference  to  the 
door? 

A.  At  the  corner  of  the  building,  behind  the  door 
when  the  door  w^ould  open.  Not  exactly  behind  it, 
but  the  door  would  open  near  me  when  it  would 
open.  Almost  the  position  that  I  am  here  to  this 
door  (indicating  door  in  courtroom)  with  the  excep- 
tion that  I  had  my  back  to  the  door.  I  sat  here  (in- 
dicating). 

Q.  You  really  faced  the  door,  that  is,  when  the 
door  would  open,  you  would  be  facing  the  door? 
[554]         A.  Yes. 

Q.  That  is  parallel  with  the  front  side  of  the  build- 
ing you  would  be  looking.  Do  you  understand  what 
I  mean?        A.  I  don't  know  that  I  do. 

Q.  Would  your  line  of  vision  be  parallel  with  the 
front  wall  of  the  building  where  the  door  was? 
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A.  Yes. 

Q.  If  you  would  look  straight  ahead  from  where 
you  were  sitting?        A.  Yes. 

Q.  When  this  door  opened,  you  said  two  men  en- 
tered?       A.  Yes. 

Q.  Did  they  come  inside  the  house  ?        A.  Yes. 

Q.  Did  they  shut  the  door?        A.  Yes,  sir. 

Q.  Then  these  two  men  were  clear  inside  the  house 
with  the  door  shut  ? 

A.  Yes,  sir,  and  their  coat  collars  turned  up. 

Q.  Were  you  looking  straight  at  them  ? 

A.  Yes,  sir,  but  I  didn't  see  their  faces. 

Q.  And  you  swear  that  you  didn't  know  at  that 
time  who  the  men  were?        A.  I  did  not,     No,  sir. 

Q.  And  you  are  sure  that  they  came  right  inside 
and  the  door  was  shut  ?        A.  Yes,  sir. 

Q.  What  was  the  first  thing  said  by  the  men  or 
either  of  them? 

A.  The  man  who  was  in  the  lead  asked  Laura 
where  her  father  was.     She  said, ' ' Up  town. ' '    [555] 

Q.  What  else? 

A.  And  I  think  he  said,  ^^Then  your  father  is  not 
at  home"  and  she  says,  ''No,  he  is  up  town,"  and 
they  turned  and  left,  turned  with  their  faces  from  me 
as  they  stepped  out. 

Q.  Yes?  Did  you  say  a  word  at  all  while  they  were 
there? 

A.  I  don't  think  that  I  spoke  at  all  while  they  were 
in  the  room. 

Q.  Do  you  know  if  either  of  them  spoke  to  you? 

A.  No,  sir.  ,  j 
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Q.  Did  they  say  ** Hello"  or  anything  to  you*? 

A.  No,  sir. 

Q.  Are  you  sure  they  didn't? 

A.  If  they  did,  I  don't  remember. 

Q.  You  wouldn't  be  positive  whether  they  did  or 
not? 

A.  They  didn't  turn  so  I  could  see  their  faces  w^hile 
I  w^as  there — while  they  were  there. 

Q.  How  long  did  you  stay  after  they  left,  Mr. 
Wooldridge? 

A.  It  was  not  a  minute  I  don't  think,  because  I 
got  right  up  and  followed  them  out.  They  possibly 
might  have  been  twenty  feet  from  the  house. 

Q.  When  you  went  out? 

A.  W^hen  I  went  out  of  there.  They  may  have 
been  a  little  farther,  but  not  much. 

Q.  After  you  were  all  outside,  that  is,  the  three  of 
you,  the  two  men  and  yourself,  you  were  within  one 
hundred  feet  of  them  anyway. 

A.  Yes,  I  should  say  a  hundred  feet,  within  that, 
yes,  sir. 

Q.  And  which  direction  do  you  say  they  w^ent 
from  the  house  ? 

A.  They  w^ent  downstream  or  down  the  street. 

Q.  On  Second  Avenue  would  that  be? 

A.  Yes,  sir.     [556] 

Q.  And  you  came  upstream  on  Second  Avenue? 

A.  Yes,  sir. 

Q.  Did  you  follow  them  at  all?         A.  No. 

Q.  They  went  one  w^ay  and  you  went  the  other? 

A.  Yes. 
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Q.  Where  did  you  go*? 

A.  I  went  up  Second  street  possibly  two  hundred 
feet,  not  to  exceed  three  hundred  feet,  and  I  was 
thinking  about  the  answer  that  she  made  me,  the  one 
she  made  to  me  and  the  one  she  made  to  them,  and  it 
aroused  my  curiosity,  and  then  I  wanted  to  know  who 
those  men  were,  and  I  turned  and  went  back  and 
asked  her. 

Q.  Then  you  would  state  to  the  best  of  your  recol- 
lection that  you  didn't  come  upstream  from  there, 
from  the  house,  more  than  a  blocks 

A.  I  don't  think  I  did. 

Q.  And  w^hile  you  were  going  this  block  you  were 
pondering  about  them,  thinking  this  thing  over,  and 
decided  to  go  back.     Is  that  the  idea*?        A.  Yes. 

Q.  Did  you  go  up  this  way  as  far  as  the  Shaw 
House?        A.  I  don't  think  so.     No,  I  didn't. 

Q.  You  are  sure  you  didn't"?        A.  No.     I  didn't. 

Q.  How  long  would  you  say  you  were  gone  from 
the  Herrington  house  before  you  went  back  that 
time,  that  is,  went  back  to  the  door,  I  believe  you 
said? 

A.  Well,  I  walked  slowly  along.  I  was  thinking 
over  it,  and  I     [557]     don't  know  how  long. 

Q.  Can  you  give  us  any  estimate  at  all? 

A.  No.     I  won't. 

Q.  Would  it  be  one  minute  or  one  hour? 

A.  It  wouldn't  be  an  hour  and  it  was  more  than  a 
minute. 

Q.  Was  it  five  minutes? 

The  COURT.— Q.  Did  you  say  it  was  more  than  a 
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minute  or  no  more  than  a  minute? 

A.  More  than  a  minute.  It  was  not  an  hour  but  it 
was  more  than  a  minute. 

Mr.  HEILIG. — Q.  I  want  to  get  it  as  near  as  you 
can  state.        A.  I  don't  remember. 

Q.  Was  it  five  minutes? 

A.  I  don't  remember  how  long  it  was,  because  I 
was  walking  there  and  pondering  over  what — (in- 
terrupted) . 

Q.  Were  you  walking  all  the  time,  that  is,  after 
you  left  the  house  when  these  two  men  left? 

A.  No. 

Q.  Were  you  standing? 

A.  When  I  got  away,  up  the  street  a  ways,  I  turned 
to  see  where  those  men  were,  and  they  were  standing 
dow^n  below  the  house  a  ways.  They  seemed  to  be 
talking  there. 

Q.  You  could  see  them? 

A.  Then  they  turned  and  w^ent  on,  and  I  went  on 
my  way  up  the  street. 

Q.  How  far  had  you  gone,  as  near  as  you  can  re- 
member, from  the  house  when  you  first  stopped  and 
looked  around  to  see  where  they  w^ere?     [558] 

A.  Oh  probably  fifty  feet  or  such  a  matter. 

Q.  And  how  long  would  you  say  that  you  stood 
there  and  watched  them? 

A.  I  didn't  stand  more  than  a  minute  or  so. 

Q.  More  than  a  minute  or  so? 

A.  Possibly  not  that  long. 

Q.  Then  I  understand  you  turned  and  continued 
on  upstream.        A.  Yes,  sir. 
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Q.  How  far  then  did  you  i»o  before  you  stopped 
again?        A.  Well,  I  didn't  go  to  the  Shaw  House. 

Q.  Did  you  stop  again  before  you  stopped  and 
turned  around  to  go  back? 

A.  No.     I  don't  think  I  did. 

Q.  Then  you  turned  around  and  went  back.  Did 
you  stop  on  the  way  back  before  you  got  to  the  house? 

A.  No,  I  don't  think  so.  If  I  did,  I  don't  remem- 
ber of  it. 

Q.  Do  you  remember  whether  it  was  cold  or  warm 
that  night  ? 

A.  Well,  it  was  fairly  cold.  I  do  not  know  the 
temperature,  but  it  was  a  cold  evening. 

Q.  Do  you  remember  whether  it  was  very  cold  or 
not,  that  is,  to  the  best  of  your  recollection.  I  don't 
want  to  know^  the  exact  temperature. 

A.  Well,  I  don't  know. 

Q.  You  don't  remember? 

A.  No.     I  don't  remember. 

Q.  Were  you  on  Second  Avenue  all  the  time  after 
you  left  that  house  until  you  went  back  that  time? 

A.  Yes. 

Q.  Were  you  in  the  street  or  on  the  sidewalk? 
[559]         A.  No,  I  was  in  the  street. 

Q.  Then  the  best  of  your  recollection  is  that  you 
came  upstream  two  or  three  hundred  feet? 

A.    Yes,  sir. 

Q.  Now  Mr.  Wooldridge,  you  interviewed  some- 
body representing  the  Alaska  Citizen  about  this 
potato  deal,  did  you  not? 
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A.  I  talked  with  Mr.  Caskey,  yes,  sir. 

Q.  Did  you  talk  with  Mr.  Hess^        A.  No,  sir. 

Q.  Did  you  give  an  interview  to  Mr.  Caskey"? 

A.  No,  sir.     We  just  talked  the  matter  over. 

Q.  Did  you  give  him  any  written  statement,  or 
anything'?        A.  I  did  not. 

Q.  You  talked  the  matter  over  ^        A.  Yes,  sir. 

Q.  Did  you  read  what  purported  to  be  an  inter- 
view with  you  in  the  Alaska  Citizen  of  the  twenty- 
first  of  February "?        A.  Yes,  sir. 

Q,  Was  that  a  correct  statement "? 

A.  No,  sir.     Some  of  that  is  not  right. 

Q.  What  of  that  is  not  right "? 

A.  I  couldn't  tell  you  unless  I  got  the  paper  and 
read  it  over.  I  remember  of  reading  some  of  the 
things  at  the  time.  I  might  state  one  that  I  can 
call  to  mind  now. 

Q.  W^hat  was  that? 

A.  That  in  that  article  it  stated  that  I  had  told 
Mr.  Caskey  that  I  was  being  investigated  by  the 
grand  jury.  I  told  Mr.  Caskey  that  I  was  being 
investigated  by  Mr.  Miller,  and  that  I  had  told  Mr. 
Miller  that  I  would  like  for  him  to  make  a  thorough 
investigation,  not  the  grand  jury.     [560] 

Q.  Well  now,  when  you  spoke  to  Mr.  Caskey  did  he 
write  down  what  you  said?        A.  No,  sir. 

Q.  Where  did  you  see  him  when  you  spoke  to  him? 

A.  Over  at  his  office. 

Q.  Over  at  the  Citizen?         A.  Yes,  sir. 

Q.  Did  you  go  over  there  to  tell  this  to  him? 
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A.  Yes,  sir.  I  went  over  there  on  purpose  to  tell 
him. 

Q.  Voluntarily  of  your  own  volition. 

A.  Yes,  sir. 

Q.  And  you  say  he  didn't  take  it  down  and  make 
notes  of  any  kind"? 

A.  No.     He  was  not  using  his  pencil. 

Q.  Were  there  any  other  incorrect  statements  in 
that  interview!  We  will  call  it  an  interview.  I 
mean  the  statement  which  was  published. 

A.  Well  I  can't  call  them  to  mind  just  now. 

Q.  Did  you  read  that  the  morning  after  it  was 
published  or  the  morning  it  was  published'? 

A.  Yes. 

Q.  Did  it  appear  to  you  at  that  time  that  there 
were  any  inaccurate  statements  other  than  the  one 
that  you  just  stated  about  the  investigation? 

A.  There  is  something,  I  just  don't  remember  how 
that  is  worded,  in  regard  to  bringing  an  indictment. 
I  don't  recall  now  just  how  it  is  w^orded  in  that  ar- 
ticle, but  as  I  recall  it,  I  spoke  to  Mr.  Caskey  about 
it  that  I  didn't  see  anything  that  had  happened  that 
could  be — that  there  could  be  an  indictment  against 
me.     [561] 

Q.  Did  you  tell  Mr.  Caskey  about  your  liaving 
gone  down  to  the  Herrington  house  about  potatoes'? 

A.  Yes. 

Q.  Did  he  have  that  in  the  paper  right f 

A.  The  part  that  he  had  in  the  paper,  if  1  renuMU- 
ber,  said  that  I  calk^l  there  to  see  about  potatoes 
about  half-past  eight.     He  didn't  tell  ai)out  me  being 
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there  in  the  morning'? 

Q.  I  see.     That  part  was  not  complete  thenf 

A.  That  part  was  incomplete.  What  was  stated 
there  was  correct,  but  it  was  incomplete. 

Q.  Did  you  ever  speak  to  Mr.  Caskey  about  his  not 
having  the  statement  in  just  exactly  the  way  you 
had  stated  it  to  him  *? 

A.  No,  I  didn't  see  Mr.  Caskey. 

Q.  You  haven't  spoken  to  him  since  about  that 
statement?        A.  No.     I  have  not  had  any  chance. 

Q.  Did  you  try  to  correct  it  in  anyway?        A.  No. 

Q.  Not  in  any  way  you  didn't  try  to  correct  that 
statement  ? 

A.  Well,  I  spoke  to  my  attorney,  Mr.  Dodge  about 
it  and  told  him  that  that  was  not  correct. 

Q.  When  did  you  speak  to  Mr.  Dodge  about  that, 
about  what  time? 

A.  W^ell  it  was  during  the  week  some  time. 

Q.  Shortly  after  it  was  published?        A.  Yes. 

Q.  It  came  out  on  Monday  of  course.  It  was  soon 
after  that  was  it? 

A.  Yes.     I  spoke  to  him  in  the  Federal  Jail. 

Q.  When  did  you  have  occasion  to  read  that  ar- 
ticle, w^hen  you  w^ere  in  the  jail? 

A.  Yes,  sir.     [562] 

Q.  You  saw^  the  paper  did  you? 

A.  Yes.     The  paper  was  brought  in  there. 

Q.  Did  you  state  to  him  any  other  inaccuracies  be- 
sides the  one  you  have  spoken  of  just  now? 

A.  I  don't  remember,  Mr.  Heilig. 

Q.  Did  you  and  Dodge  go  over  that  article  to- 
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gether?        A.  No. 

Q.  Did  you  and  Mr.  Marquam  go  over  iti 

A.  No. 

Q.  Have  you  read  it  more  than  once  yourself? 

A.  Well,  I  might  have  gone  over  it  a  couple  times 
there  in  the  jail. 

Q.  You  know  pretty  well  what  is  in  it,  do  you*? 

A.  Yes.  That  is,  I  understood  it  at  the  time.  I 
don't  remember  just  each  item. 

Q.  Do  you  remember  the  occasion  of  your  telling 
the  facts  therein  stated  to  Mr.  Caskeyt 

A.  Yes.  I  remember  having  the  conversation 
with  Mr.  Caskey. 

Q.  When  was  that? 

A.  I  think  that  was  about  Wednesday  or  Thursday 
following  the  night  that  I  was  at  Mr.  Rose's. 

Q.  Did  you  at  that  time  attempt  to  state  the  facts 
as  you  understood  them  to  Mr.  Caskey,  that  is,  of 
your  visit  down  to  Herrington's?        A.  Yes. 

Q.  Down  at  the  Herrington  residence  the  evening 
of  February  fourteenth? 

A.  Yes.     I  intended  to  tell  him  the  story. 

Q.  Can  you  now  think  of  any  other  thing  which 
was  stated  in  that  statement  as  printed  which  was 
not  as  you  told  Mr.     [563]     Caskey? 

(Defendant,  by  his  attorney  Mr.  Marquam  re- 
quests that  if  the  witness  is  to  be  further  questioned 
with  regard  to  the  statement,  that  the  statement, 
should  be  produced  and  submitted  to  tlie  witness  so 
that  he  can  refresh  his  recollection  as  to  what  is  in 
the  statement.) 
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Q.  I  believe  you  stated  Mr.  Wooldridge,  that  you 
had  not  seen  Laura  with  the  exception  of  that  time 
in  April,  which  was  a  year  ago,  or  did  you  state  when 
you  had  last  seen  her  prior  to  that  time  in  April, 
1915? 

A.  No.  I  didn't  say.  I  said  I  hadn't  seen  her  to 
speak  to  her.  I  was  in  here  from  the  survey  work  on 
the  twenty-first  of  June,  and  she  may  have  been  here 
and  I  might  have  passed  her  several  times  during 
the  day. 

Q.  Just  to  see  her  on  the  street '^ 

A.  Just  to  see  her  on  the  street.  And  that  is  all 
I  have  seen  her  since  at  any  time. 

Q.  That  time  at  Ester  you  said  you  merely  said, 
**Hello,"  something  to  that  effect,  or  she  said, 
''Hello"  to  you  first. 

A.  Yes.  She  just  nodded  her  head  and  spoke  to  us 
as  she  passed  by. 

Q.  After  you  went  back  to  Herrington's  house, 
after  you  had  taken  this  walk  up  towards  the  Shaw 
House,  when  you  went  back  that  time,  what  did  you 
say  to  Laura,  if  anything? 

A.  When  she  opened  the  door,  I  said,  ''Laura,  do 
you  know  who  those  men  were  that  were  here"? 

Q.  Did  you  tell  her  at  that  time  that  you  were 
suspicious  from  the  way  those  men  had  acted? 

A.  No,  sir. 

Q.  Did  you  say  anything  of  that  kind  to  her  at 
aU?     [564] 

A.  I  said — When  she  said,  "I  don't  know  who  they 
were,"  I  said,  "I  would  like  to  know."     She  said,  "I 
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think  they  are  some  men  from  the  creeks." 

Q.  You  didn't  tell  her  that  you  were  suspicious 
and  wanted  to  know  who  they  were'? 

A.  No.     I  didn't  say  a  word  about  it. 

Q.  When  you  asked  her  who  they  were  she  said 
they  were  some  men  from  the  creeks?        A.  Yes. 

Q.  Did  you  tell  her  you  were  going  to  follow  the 
men  to  find  out  who  they  were"?        A.  No,  sir. 

Q.  Well  now,  Mr.  Wooldridge,  if  you  had  not  seen 
Laura  to  talk  to  at  any  time  with  the  exception  of 
the  times  you  have  mentioned,  why  were  you  curious 
to  know  who  these  men  were'? 

A.  On  account  of  the  answer  she  had  made  to  me 
when  I  asked  for  her  father,  and  the  answer  she  made 
to  them  when  they  asked  her  where  her  father  was. 

Q.  The  only  things  about  those  answers  that 
didn't  agree  was  that  she  had  told  you  that  he  was 
upstairs  and  told  them  that  he  was  down  town'? 

A.  Yes,  sir. 

Q.  You  knew  or  thought  that  she  was  lying  to  one 
of  you'? 

A.  Yes,  she  was  lying  to  one  or  the  other.  And 
those  men  came  in  there,  collars  high,  with  their 
collars  turned  up,  and  then  they  turned  from  me. 
I  didn't  see  their  faces  at  all.  It  aroused  my 
curiosity. 

Q.  That  was,  as  you  stated,  a  very  cold  day'? 

A.  Yes.     [565] 

Q.  The  fact  that  their  collars  were  turned  up 
wouldn't  be  anything  unusual  would  it"? 
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A.  No.  That  wouldn't  be  anything  unusual,  and 
I  didn't— 

Q.  It  was  the  mere  inaccuracy  of  the  statement,  or 
the  difference  in  the  statements  she  had  made  to  you 
and  to  the  two  men  that  aroused  your  curiosity  to 
such  an  extent  that  you  made  a  special  trip  back  to 
see  about  if?        A.  Yes.     To  see  who  they  were. 

Q.  That  w^as  the  only  thing'?         A.  Yes,  sir. 

Q.  Why  were  you  interested  to  know  who  they 
were,  even  if  you  thought  she  had  lied  to  you*? 

A.  That  was  just  the  reason  I  wanted  to  know, 
because  if  she  lied  to  me  I  wanted  to  know  why  those 
men  were  there,  or  not  why  they  were  there,  but  who 
they  were. 

Q.  Why  did  you  want  to  know  who  they  were? 
What  difference  did  it  make  to  you  ? 

A.  Because  she  had  told  those  two  men  one  thing 
and  told  me  another. 

Q.  You  didn't  know  Laura  Herrington  at  that  time 
any  more  than  to  just  say  ^^ Hello"  to  her? 

A.  I  have  known  her  since  childhood. 

Q.  You  had  had  nothing  to  do  with  her? 

A.  No.     I  hadn't  had  anything  to  do  with  her. 

Q.  Had  you  had  anything  to  do  with  the  Herring- 
ton  family  besides  this  potato  deal?        A.  No. 

Q.  You  wanted  to  find  out  w^hat  was  going  on,  did 
you? 

A.  Not  particularly,  but  I  wanted  to  find  out  why 
she  would  make  [566]  me  that  answer  and  make 
those  other  men  another  answer. 
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Q.  So  it  was  just  a  matter  of  curiosity  with  you 
then?        A.  Yes,  sir. 

Q.  Did  you  go  home  immediately  after  that,  Mr. 
Wooldridge,  that  is,  after  you  left  her  house? 

A.  Yes,  sir. 

Q.  Are  you  sure  that  you  didn't  go  home  the  first 
time  you  left  her  house  in  the  evening? 

A.  No.     I  didn't  go  home  the  first  time. 

Q.  Is  that  all  the  conversation  that  you  had  with 
Laura  Herrington  that  time  you  went  back  to  find 
out  who  the  men  were,  just  what  you  have  related? 

A.  Yes.  What  I  related  on  the  questions  to  Mr. 
Marquam.     Yes,  sir. 

Q.  It  was  merely  regarding  who  these  men  were 
and  what  they  were  there  for,  the  conversation? 

A.  Yes,  sir. 

Q.  Nothing  else? 

A.  And  then  as  I  left  she  volunteered  that  I  could 
bring  those  pototoes  any  time. 

Q.  Where  did  you  go  from  there? 

A.  I  went  home. 

Q.  Do  you  remember  about  what  time  you  got 
home?        A.  No,  I  don't. 

Q.  Did  you  go  back  to  Herrington 's  house  again 
that  night? 

A.  After  my  second  trip  back  there? 

Q.  Yes.         A.  No. 

Q.  After  you  went  home  then  you  didn't  leave 
home  that  night?         A.  No,  sir.     [567] 

Q.  Was  that  the  first  time  you  had  been  home  that 
night  since  you  had  left  there  that  evening? 
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A.  Yes. 

Q.  Then  you  didn't  go  back  home,  and  away,  and 
then  back  again  ?        A.  No,  sir. 

Q.  I  believe  you  stated  that  you  did  deliver  those 
potatoes  the  next  morning. 

A.  Yes,  sir. 

Q.  About  what  time"? 

A.  About  ten  o'clock.  It  might  have  been  a  little 
before  ten.     About  ten  o'clock, 

Q.  Who  was  there  that  morning  when  you  came? 

A.  I  only  saw  Mr.  Herrington  and  Mrs,  Herring- 
ton. 

Q.  You  didn't  see  Laura  that  time? 

A.  No,  sir. 

Q.  What  was  Mrs.  Herrington  doing  ? 

A.  The  first  I  saw  her  she  was  standing  in  the 
door.     I  rapped  on  the  door  and  she  answered  it. 

Q.  Did  you  see  Mr.  Herrington  when  you  entered 
the  house?        A.  Yes,  sir. 

Q.  What  was  he  doing  ? 

A.  He  w^as  standing  in  the  kitchen  door. 

Q.  He  was  where? 

A.  She  was  at  the  front  door.  She  came  to  the 
front  door  and  opened  that,  and  when  she  opened  it 
he  was  standing  in  the  kitchen  door. 

Q.  You  came  in  the  front  door,  did  you  ? 

A.  Yes. 

Q.  And  you  could  stand  in  the  front  door  and  see 
the  kitchen  door  in  the  house  ?     [568] 

A.  Yes. 

Q.  Could  you  see  right  through  the  house  ? 
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A.  I  couldn't  see  through  the  house,  but  I  could 
see  the  kitchen  door. 

Q.  Was  he  standing? 

A.  Yes.     He  was  standing. 

Q.  Did  you  go  back  into  the  kitchen?        A.  Yes. 

Q.  Did  you  take  the  potatoes  back  there  ? 

A.  Yes. 

Q.  How  many  potatoes  did  you  take  there,  one 
sack  or  two  ?        A.  One  sack. 

Q.  What  did  you  do  with  them  ? 

A.  I  set  them  down  on  the  floor  in  the  kitchen. 

Q.  Did  Mrs.  Herrington  go  back  to  the  kitchen 
with  you  ?        A.  Yes. 

Q.  How  long  did  you  stay  there  at  that  time, 
about  ? 

A.  I  don't  think  I  was  there  more  than  three  or 
four  minutes. 

Q.  And  you  saw  no  one  at  that  time  except  Mr.  and 
Mrs.  Herrington? 

A.  Yes,  and  Mr.  Ed  Hall  came  as  I  was  leaving. 
I  met  him  right  at  the  door.  I  was  binding  the 
blankets  back  on  my  sled  and  he  came  along. 

Q.  Did  3"ou  have  any  conversation  with  him  at  all  ? 

A.  Just  passed  the  time  of  day  as  he  walked  in. 

Q.  When  was  the  next  time  that  you  saw  Laura 
Herrington,  after  this  night  that  you  left  her  at  the 
door  in  her  home  ? 

A.  At  Mr.  Rose's  store,  at  the  machine-shop. 

Q.  When  was  that? 

A.  It  was  the  same  day  that  I  delivered  the  pota- 
toes. 
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Q.  At  nights        A.  Yes,  sir.     [569] 

Q.  What  time  would  you  say  that  it  was  when  you 
saw^  Laura? 

A.  I  should  judge  it  was  about  eight  o'clock. 

Q.  Where  had  you  been  that  evening?  Before 
you  went  to  Rose's  where  had  you  been  that  even- 
ing of  the  fifteenth,  that  would  be,  I  believe. 

A.  I  was  at  the  Odd  Fellows'  Hall. 

Q.  What  time  did  you  go  there  ? 

A.  I  went  there  directly  after  supper,  possibly 
seVen  o'clock. 

Q.  What  was  going  on  at  the  Odd  Fellows'  Hall 
which  required  your  presence,  if  anything? 

A.  I  had  built  the  fires  there  during  the  afternoon, 
and  went  back  to  take  care  of  the  fires  and  see  that 
the  room  was  in  proper  shape  for  the  entertainment 
or  for  the  meeting  that  was  to  be  held  that  evening 
by  the  Rebekahs. 

Q.  What  was  there  that  required  your  presence'' 
there,  if  anything,  besides  tending  to  the  fires? 

A.  Not  any. 

Q.  You  didn't  have  to  stay  there  until  any  special 
time? 

A.  No.  I  went  there  and  fixed  up  the  fires  and 
remained  there  until  they  gathered  for  their  meet- 
ing. 

Q.  When  you  left  there  where  did  you  go? 

A.  I  went  to  Mr.  Dodge's  office. 

Q.  About  what  time  was  that      Do  you  remember  ? 

A.  I  thought  it  was  right  close  to  eight  o'clock 
when  I  left  there. 
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Q.  I  am  just  asking  what  your  recollection  is  of 
it  yourself.     You  thought  it  was  about  eight  o  'clock  ? 

A.  It  was  about  eight  o'clock  when  I  was  at  Mr. 
Dodge's,  near  there.  It  was  not  eight,  because  it 
was  eight  .when  I  was  over  at  Mr.  Rose's.  I  was  only 
at  Mr.  Dodge's  just  a     [570]     few  minutes. 

Q.  Was  Mr.  Dodge  there  % 

A.  When  I  went  to  Mr.  Dodge's  there  were  several 
men  there,  and  they  seemed  to  be  engaged  in  some- 
thing and  I  only  stayed  a  few  minutes. 

Q.  Did  you  have  any  conversation  with  anyone 
there  at  that  time? 

A.  No.  I  don't  think  I  did,  only  passing  the  time 
of  day. 

Q.  And  you  think  you  just  stayed  there  a  few  min- 
utes.    Then  did  you  go  across  the  street  to  Rose's? 

A.  Yes. 

Q.  Practically  straight  across? 

A.  I  went  straight  across  to  the  Wilson  corner  on 
Second  and  then  down  the  street. 

Q.  What  time  would  vou  sav  it  was  that  vou  ou- 
tered  Rose's  then,  as  near  as  you  can  remember? 

A.  Well,  I  remember  it  was  not  quite  eight  o'clock 
by  his  time,  and  when  I  looked  at  his  time  I  asked 
him  if  his  time  was  right,  and  he  told  me  it  was  fast. 

Q.  Is  that  just  what  he  said,  it  was  fast,  or  what 
did  he  sav  ? 

A.  I  think  he  said  it  was  seven  minutes  fast,  the 
exact  words  that  he  said. 

Q.  Now,  when  you  first  entered  Rose's  shop,  how- 
were  the  lights,  that  is,  with  reference  to  the  front 
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room  and  the  baek  room? 

A.  He  had  one  light  in  the  front  room. 

Q.  Burning? 

A.  Burning,  and  one  in  the  back  room  burning. 

Q.  Was  it  a  big  light,  or  what  kind  of  a  light  in  the 
front  room  %        A.  No.     It  was  a  small  one. 

Q.  Does  he  have  more  than  one  light  in  the  front 
room'?     [571] 

A.  Yes.  He  has  one  very  large  light,  I  judge  a 
hundred  candle-power. 

Q.  And  one  small  one?        A.  And  one  small  one. 

Q.  And  the  small  one,  I  believe  you  say  was  burn- 
ing?       A.  Yes. 

Q.  Was  there  a  light  in  the  back  room  burning? 

A.  Yes,  sir. 

Q.  Where  was  Mr.  Rose? 

A.  Mr.  Rose  was  lying  on  his  bed  when  I  went  in 
the  back  room. 

Q.  Did  you  go  right  to  the  place,  right  into  the 
back  room  without  stopping  when  you  entered? 

A.  No. 

Q.  What  did  you  do? 

A.  When  I  went  into  the  front  door  I  stopped 
long  enough  to  turn  that  light  off. 

Q.  Before  saying  anything  at  all?         A.  No,  sir. 

Q.  Or  did  you  say  something?        A.  No,  sir. 

Q.  Tell  us  what  you  did  when  you  went  into  the 
front  room. 

A.  I  went  into  the  front  room  and  I  said,  ^^Mr. 
Rose,  it  seems  to  me  you  are  very  extravagant  with 
your  electricity." 
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Q.  You  just  assumed  he  was  in  the  back  room? 
A.  Yes.     I  saw  the  light  there. 
Q.  You  couldn't  see  him  though? 

A.  I  couldn't  see  him  from  where  I  was.  And  he 
says,  *^  Yes.  I  was  too  lazy  to  get  up  and  turn  it  off. 
Turn  it  off  will  you"  and  I  turned  it  off  and  went 
back  where  he  was.     [572] 

Q.  What  did  you  do  after  you  got  back  to  where 
he  was? 

A.  AVell,  I  stood  there  and  I  talked  with  him  a  few 
minutes.  The  first  thing  I  think  I  said  was  '^How 
is  business  to-day?"  and  he  said,  ^* About  as  usual." 

•Q.  Were  you  standing  or  sitting  at  that  time  ? 

A.  I  think  I  was  standing  up  at  that  time. 

Q.  What  w^as  the  next  thing  said  that  you  remem- 
ber? 

A.  I  think  we  talked  about  picture  shows. 

Q.  Do  you  know  what  3^ou  said  about  the  picture 
show? 

A.  I  don't  remember  whether  I  asked  him  if  he 
was  going  to  the  show  or  not.  I  think  I  had  tliat  in 
mind  when  I  asked  him  in  regard  to  the  time. 

Q.  AVhether  or  not  he  was  going  to  the  picture 
show? 

A.  Because  if  he  was  going  I  would  only  have  a 
few  minutes  to  visit  with  him. 

Q.  Because  by  the  right  time,  as  you  understood 
it,  it  was  a  few  minutes  to  eight  at  that  time.  Is  that 
the  idea  ?        A.  Yes,  sir. 

Q.  Well,  do  you  remember  what  he  said  about 
picture  shows? 
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A.  No,  I  don't.     I  don't  remember. 

Q.  Did  you  say  whether  or  not  he  was  going  *? 

A.  No. 

Q.  Do  you  know  whether  you  asked  him? 

A.  I  don't  remember  whether  he  told  me  or  not. 

Q.  Do  you  remember  whether  you  asked  him  or 
not,  whether  he  was  going  to  the  show,  or  not,  that 
night?         A.  No,  I  don't  think  I  did. 

Q.  What  was  the  next  thing  talked  about  ? 

A.  Then  he  asked  me  something  about  ^^What  is 
the  news?"     [573] 

Q.  Yes? 

A.  Then  I  told  him  the  circumstances  of  my  going 
down  to  the  Herrington  house  to  see  about  those 
potatoes  and  that  I  found  that  girl  alone  there  and 
what  she  had  said  to  me  about  where  her  father  was 
w^hen  I  went  in,  and  the  two  men  coming  in  and  the 
answer  she  had  made  them  when  they  asked  her 
where  her  father  was. 

Q.  You  told  him  all  about  that,  did  you? 

A.  I  told  him  that,  yes,  sir. 

Q.  Did  you  say  anything  else  about  Laura  Her- 
rington at  that  time  ? 

A.  Yes.  He  talked  about  the  question  of  those 
girls,  the  way  he  put  it  ^^  Those  girls  are  running 
around  to  men's  cabins,  and  somebody  is  going  to  get 
into  trouble  over  them." 

Q.  He  volunteered  all  that  himself  ? 

A.  Yes.  And  then  he  went  right  on  and  told 
about  that  those  girls  would  be  taken  to  the  district 
attorney's  and  then  from  there  to  one  of  the  assist- 
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ants  or  to  the  grand  jury  room  and  they  would  be 

sweated  out. 

Q.  That  was  all  brought  up  by  him,  was  it? 

A.  Yes. 

Q.  Following  your  talk  about  the  potatoes,  of 
course  ?        A.  He  followed  that. 

Q.  At  that  stage  of  the  proceedings  in  his  shop  had 
Laura  Herrington  come  in  yet  or  not "? 

A.  No,  sir. 

Q.  What  else  was  said  then  before  she  came  in, 
that  you  remember'?     [574] 

A.  I  don't  remember  of  anything  being  said. 

Q.  Do  you  remember  of  anything  else  at  all  being 
said  before  she  came  in  ? 

A.  It  has  been  stated  here  that  there  was  keys 
talked  about,  but  I  don't  remember. 

Q.  Never  mind  what  has  been  stated.  Do  you  re- 
member anything  about  keys  yourself "?        A.  No. 

Q.  Absolutely  nothing? 

A.  No.  I  don't  remember  about  the  key  being 
spoken  of.     It  may  have. 

Q.  You  don 't  remember  a  word  about  a  key  ? 

A.  It  may  have  been,  I  am  not  saying  it  was  not. 

Q.  Do  you  remember  a  word  about  keys  at  all? 

A.  No.     I  don't  remember. 

Q.  Do  you  remember  a  word  at  all  about  picture 
shows  besides  w^hat  you  have  heard  testified  to  here? 
Do  you  remember  it  yourself  ?         A.  No. 

Q.  Do  you  remember  anything  about  picture 
shows?         A.  No. 

Mr.  MARQUAM. — Besides  what  he  has  testified 
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to,  or  besides  what  others  have  testified  to  ? 

Mr.  HEILIG. — Q.  I  mean,  aside  from  what  has 
been  testified  to  by  others  which  you  have  heard,  do 
you  have  any  independent  recollection  of  your  own 
about  that  talk  about  picture  shows  I         A.  No. 

Q.  You  just  testified  to  that,  about  the  picture 
shows,  because  you  heard  others  testify  to  if? 

A.  No.  I  say  we  did  talk  about  picture  shows. 
[575] 

Q.  Perhaps  you  misunderstood  me.  You  do  re- 
member, of  your  own  recollection,  the  talk  about  pic- 
ture shows  ? 

A.  Yes.     We  said  something  about  picture  shows. 

Q.  Do  you  remember  now  of  your  own  recollection 
any  talk  about  keys  at  all  ?        A.  No. 

Q.  You  don't? 

A.  No.  We  didn't  talk  about  keys  that  I  remem- 
ber. 

Q.  AVhat  else  do  you  remember  that  you  talked 
about,  about  other  subjects,  if  any? 

A.  We  didn  't  talk  about  anything  more. 

Q.  As  you  remember  it  all  that  was  said  was  about 
the  light  first,  then  some  talk  about  picture  shows, 
then  some  talk  about  your  visit  at  the  Herrington's — 
the  potato  deal,  and  what  came  from  him  in  that  con- 
nection about  the  Herrington  girl. 

A.  Yes. 

Q.  Is  that  all  you  remember,  all  the  different  sub- 
jects? 

A.  Yes,  besides  the  question  I  asked  him,  *^How 
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is  business  to-day?" 

Q.  How  long  was  it  after  this  talk  about  the  Her- 
rington  girl  that  Laura  came  in? 

A.  She  came  in  almost  immediately  after  that. 

Q.  What  time  of  day  did  you  say  it  was  that  she 
came  in  ? 

A.  Around  about  eight  o'clock  I  should  judge. 

Q.  Just  about  eight  o'clock.  Did  you  know  she 
w^as  coming  there  ?        A.  I  did  not,  no,  sir. 

Q.  You  had  no  idea?  Did  you  know  whether  or 
not  Rose  knew? 

A.  If  he  did  he  had  not  said  anything  to  me  about 
it. 

Q.  You  don't  know  w^hether  he  knew  she  was  com- 
ing or  not?        A.  No.     [576] 

Q.  Now,  how^  long  after  Laura  Herrington  came 
into  the  back  room  where  you  and  Rose  were  was  it 
until  you  went  out  into  the  front  room  ? 

A.  I  got  up  and  went  right  out. 

Q.  Did  you  say  ''hello"  to  her? 

A.  No.     I  didn't  speak  to  her  at  all. 

Q.  Did  Rose  speak  to  her? 

A.  She  said  ''hello"  as  she  came  in  and  Mr.  Rose 
answered  her. 

Q.  You  got  up  immediately.  You  were  sitting 
down,  were  you  then  ?         A.  Yes,  sir. 

Q.  You  got  up  innnediately  and  went  into  the 
front  room? 

A.  Got  up  and  buttoned  up  my  coat.  1  stood 
there  when  I  was  buttoning  up  my  coat  and  T  went 
on  out  into  the  front  room. 

Q.  What  pai*ticular  reason  did  you  have  for  going 
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out  into  the  front  room,  any? 

A.  Because  when  she  passed  around  my  chair, 
going  around  and  back  to  the  point  where  Rose  was, 
she  said  ^^  Somebody  is  following  me.  I  want  to 
hide''  and  I  got  up  and  went  out  into  the  front  room. 

Q.  That  was  the  only  reason  you  went  out,  or  what 
was  the  reason? 

A.  The  reason  I  went  out,  I  was  going  right  out 
front  to  see  if  I  could  see  who  was  following  her. 

Q.  It  was  upon  hearing  those  words  from  her  that 
somebody  was  following  her  which  put  into  3^our 
mind  the  idea  of  going  out  and  seeing.  Is  that  the 
idea?        A.  Yes. 

Q.  It  was  not  the  mere  fact  that  she  came  in  and 
you  wanted  to     [577]     get  out? 

A.  No.     I  didn't  think  anything  of  that. 

Q.  That  didn't  bother  you  at  all? 

A.  No,  sir,  but  when  she  made  that  remark  that 
somebody  was  following  her,  then  I  got  up  and 
started  and  walked  out  into  the  front  room. 

Q.  What  did  you  do  ?  Why  did  you  step  out  there 
into  the  front  room? 

A.  I  stopped  to — I  felt  around  and  turned  the 
light  on.  Well,  I  could  see  dimty  where  the  light 
was  and  I  got  hold  of  that  and  turned  it  on. 

Q.  You  could  see  from  the  light  in  the  back  room 
about  where  this  light  was  ? 

A.  About  where  it  was. 

Q.  You  are  sure  now  that  you  turned  it  on? 

A.  Yes.     I  turned  it  on. 

Q.  Which  one  did  you  turn  on  at  that  time  ? 
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A.  The  small  one. 

Q.  Was  the  big  light  turned  on  at  all  that  evening 
that  you  know  of? 

A.  I  think  it  was  on  when  I  came  back  from  the 
corner  of  Second  street. 

Q.  That  would  be  just  a  few  minutes  after  you  had 
gone  out  that  you  came  back  ?     Is  that  the  idea  ? 

A.  Yes,  sir. 

Q.  You  didn  't  turn  it  on  yourself  ?        A.  No,  sir. 

Q.  Well,  now,  are  you  sure  whether  it  was  on  or 
not  when  you  came  back  ?     [578] 

A.  No,  I  wouldn't  be  positive,  but  I  think  it  was. 
I  think  it  was  the  larger  one  that  was  on. 

Q.  And  the  only  reason  that  you  went  out  there 
was  to  see,  if  you  could,  if  anybody  was  following 
Laura,  and  probably  who  it  was,  if  there  was  any- 
one? 

A.  Yes,  sir.  That  is  the  reason  I  started  out  of 
the  building  just  then. 

Mr.  HEILIG. — I  believe  the  Court  ruled  that  be- 
fore speaking  any  more  about  this  statement,  that 
I  should  show  it  to  Mr.  Wooldridge. 

The  COURT.— Yes. 

Mr.  HLEILIG. — Q.  (Handing  a  paper  to  witness.) 
I  want  you  to  read  your  statement  here.  Read  it  all, 
if  you  care  to.  (Witness  takes  paper  and  spends 
a  considerable  time  reading  or  examining  it.) 

A.  This  first  paragraph  where  it  is  stated  that  I 
said  that  the  investigation  and  indictment  by  the 
grand  jury  was  the  result  of  having,  as  a  notary  pub- 
lic, affixed  my  notarial   seal  to  two  affidavits  one 
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against  District  Attorney  Roth  and  the  other  against 

United  States  Marshal  L.  T.  Erwin,  is  practically 

correct. 

Q.  Yes?  Just  continue  until  you  find  something 
that  is  not  correct,  Mr.  Wooldridge,  and  as  you  come 
to  anything  that  appeals  to  you  as  not  being  correct, 
just  state  it? 

A.  Now,  I  do  not  know  when  these  statements 
were  made,  the  paragraph  here  starting:  Beyond 
denying  his  guilt  of  any  crime,  Mr.  Wooldridge  did 
not  mention  anything  concerning  the  first  count  in 
the  indictment.  He  stated,  however,  that,  though  not 
knowing  the  counts  would  be  brought,  the  second 
[579]  count  was  a  deliberate  trap  laid  to  catch  him 
in  connection  with  the  Herrington  girl."  I  did  say 
that  I  believed  that  that  was  a  deliberate  trap. 

Q.  Yes? 

A.  The  next  paragraph :  ^  ^  I  had  a  potato  deal  pend- 
ing, and  I  called  there  in  the  evening.''  That  was 
correct,  with  the  exception  of  being  incomplete. 

Q.  That  you  had  been  there  in  the  morning,  was 
the  only  difference. 

A.  Yes,  sir.  Another  paragraph  that  I  notices  is: 
^*I  immediately  decided  to  go  home  and  so  told  the 
little  Herrington  girl  good  night.  All  the  way  home 
I  pondered  on  that.''  I  didn't  make  any  such  state- 
ment on  that. 

Q.  You  notice  I  have  that  underlined  there. 

A.  Yes. 

Q.  You  didn't  make  any  such  statement.  Are  you 
willing  to  say,  then,  that  Mr.  Caskey  was  wrong  in 
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so  quoting  that  in  quotation  marks  as  part  of  your 

statement;  that  part  you  have  just  referred  tof 

A.  That  is  not  in  quotation  marks. 

Q.  I  beg  pardon.  Most  of  it  is.  That  is  my  mis- 
take, I  presume. 

A.  It  says  here:  ''I  finally  decided  that  I  would 
return  to  the  Herrington  home."  That  was  all  right, 
with  the  exception  of  what  was  said  prior  to  that; 
that  I  had  gone  home  and  then  returned.  That  I 
had  gone  up  the  street  a  ways,  it  should  be. 

Q.  That  is  the  only  correction  you  would  make 
there;  that  instead  of  going  home,  you  went  up  the 
street  a  little  ways  and  then  returned"? 

A.  Yes.  Here  is  another  statement  that  I  am  not 
sure  that  I  [580]  said  to  Mr.  Caskey:  ''Both  Mr. 
Rose  and  I  asked  her  for  her  seeming  agitation." 
That  was  not  asked. 

Q.  You  don't  remember  anything  of  that  kind  be- 
ing stated  to  Mr.  Caskey*?        A.  No. 

Q.  You  understand  what  we  are  trying  to  do  now. 
What  I  am  trying  to  do  is  to  find  out  whether  or  not 
that  is  written  as  you  stated  it  to  Mr.  Caskey;  not 
as  to  what  the  fact  might  be. 

A.  A  portion  of  this  is — (inteiTupted). 

Q.  And  I  want  you  to  pick  out  what  you  consider 
inaccuracies  in  the  publication.  That  is  what  you 
did  not  state  to  Mr.  Caskey. 

A.  Well,  I  see  that  he  has  here  that,  in  using  th(^ 
language  it  says:  ''W^e  told  her  to  go  into  the  back 
room."  It  wasn't  necessary.  She  was  already  in 
the  back  room.     That  is  not  right. 
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Q.  You  didn't  tell  that  to  Mr.  Caskey  that  way. 

A.  No.  I  wouldn't  have  told  him  that  because 
that  would  have  been  uncalled  for  and  not  true. 
Here  is  another:  ^^ Shortly  after  that  I  heard  a 
scratching  in  the  hallway  next  to  the  shop  and  de- 
cided to  go  out  and  investigate."  I  don't  know 
where  he  got  that. 

Q.  Will  you  swxar,  Mr.  Wooldridge,  that  you  did 
not  tell  Mr.  Caskey  that  you  heard  a  scratching  in 
the  hall? 

A.  No,  I  didn't  tell  him  anything  of  that  kind. 

Q.  You  are  willing  to  sw^ear  that  you  did  not? 

A.  I  didn't  tell  him  anything  of  that  kind. 

Q.  Do  you  know  where  Mr.  Caskey  got  that  in- 
formation?    [681] 

A.  No.     I  do  not.     It  w^as  not  from  me. 

Q.  All  right. 

A.  Leaving  this  paragraph  out,  where  I  say  that 
I  started  toward  Second  Street  or  the  Wilson  corner, 
that  I  met  Deputy  Marshal  Miller;  that  I  reached 
the  men  I  saw^  there  and  that  they  were  Deputy 
Marshal  Miller — deputy  marshals,  and  one  of  them 
was  Chief  Deputy  Marshal  Miller.  I  don't  remem- 
ber of  ever  making  that  statement  to  him,  because  I 
don't  think  Mr.  Miller  was  right  there  then.  There 
was  two  of  them,  and  Mr.  McMullen  was  one  and  I 
think  Mr.  Prank  Hall  the  other,  and  I  don't  know 
who  the  third  man  was. 

Q.  You  understand  I  am  not  trying  to  make  this 
statement  correspond  necessarily  with  the  facts  of 
the  case  as  you  are  now  testifying  to  them — (inter- 


The  United  States  of  America,  581 

(Testimony  of  W.  H.  Wooldridge.) 
rupted).        A.  Yes,  sir. 

Q.  I  am  just  concerned  with  whether  or  not  you 
stated  those  facts  to  Mr.  Caskey  and  he  published 
them  as  you  stated  them. 

A.  No.     They  are  not  published  as  I  stated  them. 

Q.  That  is,  as  you  pointed  them  out  in  the  various 
places. 

A.  Here  is  another,  that  I  don't  remember  of  say- 
ing to  Mr.  Caskey,  because  I  had  no  reason  for  say- 
ing it:  ^^I  am  innocent  of  any  crime  whatever.  I 
feel  that  charges  are  going  to  be  preferred  against 
me  by  the  grand  jury."  I  didn't  say  that  at  all.  I 
might  have  said  that,  '^I  am  innocent  of  any  crime." 
I  don't  deny  but  what  I  may  have  said  that, 
although  I  do  not  remember  of  it.  And  the  charges 
or  the  investigation  was  being  made  by  Mr.  Miller, 
and  that  I  didn't  think  that  it  would  ever  reach  the 
grand  jury.  Here  is  another  statement  that  I  made 
I  think:  ^^I  have  affixed  my  [582]  notarial  seal  to 
two  affidavits,  one  against  District  Attorney  Roth 
and  the  other  against  Marshal  Erwin.  Of  course 
they  will  try  to  send  me  over  the  road  for  them."  I 
may  have  said  that. 

Mr.  HEILIG.— Read  it  all. 

The  COURT.— Q.  As  I  understand,  that  portion 
of  the  statement  you  are  not  sure  about. 

A.  No,  I  may  have  said  that.  I  think  Mr.  Erwin 
has  had  that  feeling  for  me  for  sometime,  that  he 
would  do  that  if  he  could. 

(Plaintiff  moves  that  the  answer  be  strickiMi  as 
not  responsive  to  any  question.     Motion  grantcMl.) 
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Mr.  HEILIG.— Q.  Then  would  you  say  that  this 
article  which  you  have  just  read  and  which  purports 
to  be  an  interview  given  by  you  to  the  Citizen, — 
Alaska  Citizen — was  accurate  or  nof?  Does  it  con- 
tain statements  which  you  made  to  Mr.  Caskey,  or 
is  it  not  an  accurate  statement 'f 

A.  It  contains  some  statements  that  I  made  to 
him,  and  some  that  I  did  not  make. 

Q.  But  only  the  instances  which  you  mentioned 
upon  just  reading  that  article, — the  statements 
therein  made  were  not  statements  as  you  had  stated 
them  to  Mr.  Caskey. 

A.  The  statements  that  I  referred  to  as  not  being 
true  are  statements  that  I  did  not  make. 

Q.  To  Mr.  Caskey?        A.  To  Mr.  Caskey. 

Q.  But  I  understood  you  to  say  that  you  did  not 
at  any  time  speak  to  Mr.  Caskey  since  and  tell  him 
that  he  had  misquoted  you. 

A.  No,  sir,  because  I  didn't  see  that  paper  until 
I  was  in  jail.  [583]  I  have  not  had  any  opportun- 
ity to  speak  to  him. 

Q.  You  testified  you  had  made  no  attempt  to  have 
it  corrected  in  any  way. 

A.  T  spoke  to  Mr.  Dodge  about  it. 

Q.  About  having  it  corrected"? 

A.  No.     I  told  him  that  the  story  was  not  correct. 

Q.  That  is  all  you  did  about  it? 

A.  I  asked  him  if  he  would  see  Mr.  Caskey  about 
it.  That  is  all  I  said.  I  left  it  to  him  to  do  as  he 
thought  best. 

Q.  And  you  had  the  paper,  I  believe  you  said, 
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and  had  read  it  at  least  a  couple  of  times — this  ar- 
ticle?       A.  Yes. 

Q.  In  the  jail?        A.  Yes. 

(Here  the  Court  takes  a  recess  until  2  P.  M.  to- 
day, and  the  jury,  after  being  admonished  as  usual 
by  the  Court,  leave  the  courtroom  in  charge  of  the 
bailiffs.  After  said  recess,  and  at  2  P.  M.,  the  de- 
fendant and  his  attorneys,  and  the  district  attorney, 
and  the  jury  are  in  court,  and  trial  proceeds.) 

Witness  W.  H.  WOOLDRIDGE  resumes  his  tes- 
timony on  cross-examination.     [584] 

Q.  Mr.  Wooldridge,  after  you  left  the  shop  of  Mr. 
Rose,  that  is  just  after  Laura  Herrington  had  come 
in  and  told  you  that  somebody  had  been  chasing  her 
and  she  wanted  to  hide,  or  something  to  that  effect, 
you  left  the  shop.  Just  when  did  you  meet  Marshal 
Miller  with  reference  to  that  time? 

A.  I  don't  remember  just  at  the  point  that  I  met 
him.  There  were  three  around  there,  if  I  remember, 
Mr. — I  took  it  to  be  Mr.  Frank  Hall  and  Mr.  Mc- 
Mullen  and  one  other  man  whom  I  did  not  recognize, 
and  I  do  not  remember  just  at  what  point  we  met 
Mr.  Miller. 

Q.  Who  did  you  first  talk  to,  which  one  of  those 
men?        A.  Mr.  McMullen. 

Q.  And  was  it  Mr.  McMullen  who  asked  you  to  go  to 
the  marshal's  office? 

A.  Yes,  sir.  Well,  to  go  back  to  Mr.  Rose's.  He 
asked  me  to  go  back  to  Mr.  Rose's  when  1  tirst  met 
him  at  the  corner. 

Q.  But  afterwards  who  asked  you  first  to  go  to  the 
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marshal's  office,  do  you  remember? 

A.  I  think  that  was  Mr.  Miller. 

Q.  You  think  Mr.  Miller  was  in  Rose's"? 

A.  It  seems  to  me  as  though  he  was.  But  I 
wouldn't  be  positive  now  which  one  asked  that  ques- 
tion. 

Q.  At  any  rate  when  you  got  back  to  the  marshal's 
office,  was  Mr.  Miller  with  you  then — not  ''back," 
but  when  you  went  to  the  marshal's  office"? 

A.  If  he  was  not  there  right  with  us,  he  was  there 
immediately  after  that.  I  think  he  was  with  us  when 
we  got  to  the  marshal 's  office. 

Q.  Who  took  you  into  the  marshal's  office?  Who 
was  with  you     [585]     when  you  went  in  there  ? 

A.  Mr.  McMullen  and  Laura  Herrington  and  there 
was  some  others,  but  I  don't  remember.  I  don't  re- 
member whether  Mr.  Rose  had  got  up  with  us  then 
or  not,  but  I  think  he  was  there. 

Q.  Referring  to  the  private  office  of  the  marshal 
or  the  back  room.  Do  you  know  the  room  that  I 
refer  to?        A.  Yes. 

Q.  Did  you  go  into  that  room? 

A.  We  went  directly  into  that  room. 

Q.  Will  you  name  all  the  persons  that  were  in  that 
room  the  first  time  you  went  into  it  that  night. 

A.  There  was  myself  and  the  girl  Laura  Herring- 
ton  and  Mr.  Rose  and  I  believe  it  was  Mr.  Miller 
who  walked  in  there  with  us. 

Q.  At  first?        A.  Yes,  sir. 

Q.  Those  four.  Did  you  see  Mr.  Roth  at  that 
time?        A.  No,  sir. 
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Q.  Did  you  see  Mr.  Roth  and  talk  with  him  in  that 
back  office?        A.  No,  sir. 

Q.  Did  he  go  into  that  office  at  all  that  night? 

A.  He  came  in  at  the  front  door. 

Q.  That  would  be  into  the  front  part  of  the  mar- 
shal's office,  in  front  of  the  counter. 

A.  Yes,  sir. 

Q.  Did  he  talk  to  you  at  all?        A.  No,  sir. 

Q.  Well,  now,  when  you  and  Laura  Herrington 
and  Rose  and  Miller  were  in  this  back  room  of  the 
office  did  Mr.  Miller,  during  the  conversation  which 
ensued  there,  ask  you  if  you  had  been  [586]  or 
why  you  had  been,  at  the  Herrington  house  the  night 
before,  or  words  to  that  effect?        A.  Yes,  sir. 

Q.  Did  you  at  that  time  tell  him  that  you  had  not 
been  there?        A.  No,  sir. 

Q.  Did  you  deny  that  you  went  there  the  night  be- 
fore? 

A.  He  asked  me  w^hat  I  was  doing  there  when  he 
and  Mr.  Berg  went  in,  and  I  told  him  I  went  there 
to  see  potatoes,  to  see  about  some  potatoes.  He  asked 
me  w^hy  I  went  back  there.  He  asked  me  if  I  had 
been  there  since,  and  I  told  him  '^No." 

Q.  That  is  an  explanation,  but  it  is  not  an  answer 
to  the  question.  Did  you  at  any  time  in  that  office 
that  evening  deny  to  Mr.  Miller  that  you  had  been 
at  the  Herrington  residence  the  evening  before? 

A.  At  all? 

Q.  Yes.        A.  No,  sir. 

Q.  Did  you  that  evening  deny  that  you  liad  gone 
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back  to  the  Herrington  residence  a  second  time  that 

evening  ? 

A.  I  didn't  understand  his  question  then.  He 
asked  me  if  I  had  gone  back  again  and  I  told  him  no, 
but  I  thought  he  meant  the  day  of  the  evening  that 
we  were  assembled  in  marshal's  office,  but  when  he 
called  my  attention  and  asked  me  if  I  hadn't  gone 
right  back  that  same  evening,  I  told  him  I  had. 

Q.  When  he  asked  you  if  you  had  gone  back  and 
you  said  *^No,"  you  say  now  you  didn't  understand 
him;  but  at  any  rate,  you  said  *^No."  Did  he  not  ask 
you  then,  in  substance,  if  that  answer  which  you  had 
just  made  then  was  as  true  as  [587]  anything 
else  which  you  had  told  him  at  that  time.  Did  he 
use  words  to  you  to  that  effect? 

A.  I  don't  remember  it  if  he  did. 

Q.  You  would  not  deny  that  he  did? 

A.  No,  no.  I  wouldn't  deny  it,  but  I  don't  remem- 
ber it. 

Q.  You  say  positively  you  do  not  remember  such 
conversation? 

A.  He  may  have  said  it,  but  I  don't  remember  it. 

Q.  Anyway,  if  he  asked  you  if  you  went  back  and 
you  said  ^^No,"  it  was  through  a  misunderstanding? 

A.  Yes,  sir,  because  when  I  understood  his  ques- 
tion, I  answered  him. 

Q.  Now,  on  the  fourteenth  day  of  February,  did 
you  either  give  or  sell  to  Mrs.  Herrington  any 
whiskey?        A.  I  did  not. 

Q.  You  say  you  did  not,  either  on  the  fourteenth 
or  the  fifteenth?        A.  No,  sir. 
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Q.  Have  you,  at  any  time,  Mr.  Wooldridge,  taken 
any  whiskey  to  Mrs.  Herrington?        A.  No,  sir. 

Q.  Has  she  at  any  time  given  you  money  to  go 
and  buy  whiskey  for  her*?        A.  No,  sir. 

Q.  Have  you  at  any  time  in  the  past  procured  any- 
body else  to  buy  whiskey  for  you  to  take  to  Mrs. 
Herrington?        A.  No,  sir. 

Q.  At  no  time?        A.  No,  sir. 

Q.  And  you  state  positively  that  she  has  never  at 
any  time  [588}  asked  you  to  go  and  get  whiskey 
for  her?        A.  No,  sir,  I  didn't  say  that. 

Q.  I  asked  that  as  a  question. 

A.  She  has  asked  it,  yes. 

Q.  Has  she  given  you  money  at  any  time  to  go 
and  get  whiskey  for  her?        A.  No,  sir. 

Q.  And  you  deny  positively  that  you  at  any  time 
ever  brought  whiskey  to  her? 

A.  I  have  not  taken  her  any  whiskey. 

Q.  Now,  this  first  time  that  you  and  Mr.  Miller 
and  Mr.  Rose  and  Laura  went  into  the  back  room 
of  the  marshal's  office,  state  as  you  remember  it  just 
what  was  said  upon  entering  the  office. 

A.  When  we  first  entered  the  office,  Mr.  Miller 
asked  one  of  the  deputies,  I  think  it  was  Mr.  Berg, 
to  step  to  the  door  there  and  see  that  we  three  didn't 
hold  any  conversation,  or  didn't  talk,  and  he  would 
see  if  he  could  find  Mr.  Roth.  We  remained  there 
a  few  minutes  and  Mr.  Roth  came  in  at  the  front 
door.  I  was  sitting  where  I  could  see  the  front  door 
and  I  saw  him  come  in.  He  and  Mr.  Miller  stood 
at  the  front  door  and  talked  for  a  minute  or  two,  and 
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Mr.  Roth  went  away.  Mr.  Miller  came  back  into 
that  private  office  and  said  ^^You  fellows  come  in 
here.  I  want  a  witness  to  what  will  be  said  to  the 
questions  I  am  going  to  ask/'  something  to  that 
effect,  and  I  think  it  was  Mr.  Berg,  and  one  other — 
I  don't  know  really  which  one  it  was — that  came  in 
there. 

Q.  Was  there  no  conversation  then  between  you 
and  Mr.  Miller  [589]  in  that  private  office  before 
he  called  in  these  two  men  whoever  they  were  ? 

A.  I  think  that  he  asked  the  girl  the  question  why 
she  was  up  at  Rose's. 

Q.  Yes? 

A.  And  he  told  her  that  she  had  gone  up  there  to 
meet  me. 

Q.  You  say  he  told  her,  or  she  told  him*? 

A.  She  told  him,  she  says,  *'I  went  up  there  to 
meet  him,"  and  pointed  toward  me. 

Q.  Didn't  Mr.  Miller  at  that  time,  and  before  these 
two  deputies  you  speak  of  came  in,  ask  you  why  you 
were  meeting  Laura  Herrington  up  at  Rose's? 

A.  Well,  I  have  just  forgotten  whether  it  was  him 
or  someone  else  asked  what  these  meetings  meant. 

Q.  I  mean  before  anybody  was  in  this  office,  with 
the  exception  of  you  four — you,  Miller,  Rose  and 
Laura  Herrington. 

A.  I  am  telling  you  that  I  don't  remember  whether 
it  was  Mr.  Miller  or  not  that  asked  that  question,  but 
it  may  have  been  Mr.  Miller  before    the   deputies 
were  there.     He  wanted  to  know  what  those  meet- 
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ings  meant  up  there,  and  I  told  him  I  would  like  to 

know,  too. 

Q.  Did  you  at  that  time  and  at  that  plaee,  Mr.  Wool- 
dridge,  tell  Mr.  Miller  that  Laura  came  running  in 
there  in  rather  a  nervous  condition,  and  stated  to  you 
and  Mr.  Rose,  or  to  w^hoever  was  in  there,  that  she 
wanted  to  hide;  that  somebody  w^as  following  her? 

A.  I  don't  remember  that  I  said  she  w^as  nervous 
or  excited.  I  may  have  said  that.  She  was  a  little 
nervous  when  she  came  in  there.     [590] 

Q.  Did  you  tell  Miller  that  at  that  time  ? 

A.  I  don't  remember  Avhether  I  did  or  not. 

Q.  Is  it  not  true  that  you  stated  that  to  Mr.  Miller, 
or  that  in  substance  to  Mr.  Miller,  and  that  Laura 
Herrington  then  spoke  up  and  said  that  you  were 
lying,  that  that  w^asn't  so? 

A.  No,  not  at  that  time. 

Q.  That  was  at  a  point  afterwards  when  the  other 
deputies  had  come  in,  was  it? 

A.  Well,  I  don't  know  whether  they  were  present 
or  not,  but  it  was  not  at  that  point  in  the  conversa- 
tion that  she  made  that  remark. 

Q.  Now  I  am  trying  to  find  out  what  conversation 
was  entered  into  between  you  four  people  in  that 
office  before  the  other  deputies  came  in  there.  Can 
you  state  whether  that  conversation  w^as  held  before 
the  other  deputies  came  in  there  or  after? 

A.  I  think  it  was  after. 

Q.  Can  you  remember  anything  else  that  was  said, 
before  those  two  deputies  came  in,  between  you  and 
Mr.  Miller,  or  between  Laura  and  Mr.  Miller  I 
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A.  No,  I  don't  know  that  I  do. 

Q.  Very  well  then.  Then  he  called  in  two  depu- 
ties yon  state  ?        A.  Yes,  sir. 

Q.  What  conversation  ensued  then  as  you  remem- 
ber it  ? 

A.  He  said  he  wanted  them  to  hear  the  questions 
and  answers  that  were  made  there,  or  the  conversa- 
tion. 

Q.  Yes? 

A.  And  then  he  asked  that  girl,  he  asked  Laura, 
why  she  was  up  [591]  at  Rose's  and  she  said  she 
w^ent  up  there  to  meet  him,  pointing  to  me,  and  he 
asked  her  if  she  had  made  arrangements,  and  she 
said,  **Yes."  He  wanted  to  know  what  she  was 
going  there  for  and  she  told  him  that  I  had  told  her 
that  I  wanted  to  do  something  with  her,  and  he  said 
what  was  that,  or  he  asked  her  a  question  to  lead  out 
that,  and  she  said  **He  wanted  to  have  a  piece  of 
me,"  and  then  I  told  Mr.  Miller  that  there  was  noth- 
ing to  that ;  that  I  deny  it. 

Q.  Did  you  state  to  him  at  that  time,  or  about  that 
time,  that  she  had  come  in  there  1        A.  Yes,  sir. 

Q.  And  told  you  that  she  wanted  to  hide? 

A.  Yes,  sir.  And  that  was  the  time  when  I  made 
that  statement  to  Mr.  Miller  that  she  passed  around 
my  chair  and  said  she  w^anted  to  hide;  that  some- 
body was  following  her,  and  she  said,  *^ It  is  a  lie." 

Q.  Now  to  go  back  for  a  minute  to  the  time  that 
you  left  the  Herrington  house  and  walked  upstream, 
as  you  said,  a  little  ways —        A    Yes. 

Q.  — and  then  went  back,  just  before  you  went 
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into  the  house,  or  rather  went  to  the  door  of  the 
house  this  second  time  in  the  evening  did  you  look 
to  see  whether  these  two  men  who  had  been  there  be- 
fore were  gone  ?        A.  No,  sir. 

Q.  Did  you  look  to  see  if  you  could  see  them  ? 

A.  No,  sir. 

Q.  You  didn't  even  look  down  the  street  where  you 
had  seen  them     [592]     a  few  minutes  before? 

A.  It  wouldn't  be  necessary.  I  was  going  right 
in  that  direction.     No,  sir. 

Q.  Did  you  see  anybody  there  ?        A.  No,  sir. 

Q.  And  you  can't  give  us  any  estimate  as  to  what 
time  it  was  from  the  time  you  left  the  house  that 
evening  until  you  went  back. 

A.  No.     I  don't  know  how  long  it  was  exacth'. 

Q.  You  hadn't  paid  any  attention  to  it? 

A.  No,  I  don't  know,  because  I  was  pondering  in 
my  mind  w^hy  she  would  make  those  answers. 

Q.  And  you  were  standing  right  out  in  the  street 
on  Second  Avenue  within  a  hundred  yards  of  the 
house  all  this  time ?         A.  No.     I  didn't  say  that. 

Q.  I  believe  you  did.     What  did  you  say  ? 

A.  I  said  I  didn't  think  1  had  gone  more  than 
three  hundred  feet,  but  I  didn't  say  I  was  standing 
there  all  this  time. 

Q.  Well,  possibly. 

A.  I  don't  know  how  lone-  vou  have  reference  to. 

Q.  All  the  time  that  you  were  away  from  the  house 
you  were  either  standing  or  walking  in  the  middle  of 
Second  Avenue  were  you  not? 

A.  Well,  1  was  in  that  neighborhood,  ves. 
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Q.  And  all  that  time  you  were  within  one  hundred 
yards,  or  three  hundred  feet,  as  you  have  testified, 
of  the  Herrington  house? 

A.  Well,  I  don't  think  I  was  further  than  that.  I 
didn't  measure  it,  Mr.  Heilig,  but  I  don't  think, 
though,  I  was  further  than  that.     [593] 

Q.  Did  you  see  anybody  going  into  or  towards  the 
Herrington  house  during  that  time?        A.  No,  sir. 

Q.  Could  you  see  the  front  of  the  Herrington 
house  from  where  you  wxre  at  all  times,  if  you  had 
been  looking  ? 

A.  I  may  have.  I  don't  remember  whether  I 
could  have  or  not. 

Q.  I  believe  that  you  stated  that  you  interviewed 
or  talked  with  Mr.  Caskey  about  this,  Mr.  Wool- 
dridge?       A.  Yes. 

Q.  About  the  part  that  was  put  in  the  paper? 

A.  Yes. 

Q.  Was  there  anybody  else  present  listening  to 
that  conversation  ? 

A.  Not  that  I  know  of.  I  don't  think  anyone 
heard  it. 

Q.  You  didn't  see  anyone  there?        A.  No. 

Q.  Do  you  remember  when  you  said  it  was  ? 

A.  Well,  I  think  it  was  Wednesday  or  Thursday 
following  the  Tuesday  that  this  took  place  at  Mr. 
Rose's  shop. 

Q.  Was  this  out  in  the  printing  shop,  or  in  the 
other  room,  over  at  Caskey 's? 

A.  It  was  the  second  room.  No,  it  w^as  not  the 
printing  shop.     It  was  the  one  behind. 
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Q.  It  was  not  in  the  room  where  the  machinery  is? 
A.  No. 

Q.  That  is  at  the  Alaska  Citizen  office  ? 
A.  Yes,  sir. 

Q.  Over  on  Garden  Island'?        A.  Yes,  sir. 
Mr.  HEILIG.— That  is  all.     [594] 

Redirect  Examination. 
(By  Mr.  MARQUAM.) 

Q.  In  the  first  paragraph  of  this  story  that  was 
submitted  to  you  and  you  read  3^ou  said  that  it  was 
substantially  correct.  That  is  the  one  about  your 
reference  to  having — the  result  of  your  having  af- 
fixed your  notarial  seal  to  two  affidavits. 

(Plaintiff  objects,  as  irrelevant,  incompetent  and 
immaterial  and  not  redirect  examination.  All  the 
witness  was  asked  to  do  was  to  put  out  the  errors  in 
that  statement.     Objection  overruled.) 

Q.  In  that  paragraph,  this  language  is  used:  '^He 
stated  that  he  w^as  innocent  of  any  crime,  and  that 
his  investigation  and  indictment  by  the  grand  jury 
was  a  result  of  his  having  done  these  things."  Did 
you  make  any  statement  to  that  effect  ? 

A.  That  couldn't  be  true,  because  I  wasn't  in- 
dicted at  that  time,  or  I  didn't  know  the  grand  jury 
was  investigating. 

Mr.  MARQUAM.— That  is  at  the  head  of  the 
story  and  is  not  within  any  part  of  the  article  which 
is  enclosed  in  quotation  marks.     That  is  admitted  f 

Mr.  HEILIG.— That  shows  for  itself.     Yes. 

Mr.  MARQUAM.— Q.  You  don't  know  wlio  wrote 
this  story,  do  you?         A.  No,  sir. 
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Q.  Did  Mr.  Caskey  write  it,  do  you  know? 

A.  I  do  not  know  who  wrote  it. 

Q.  Mr.  Wooldridge,  after  you  had  left  the  Her- 
rington  house  at  that  time,  the  last  time  that  you 
went  there  and  came  away,  where  did  you  go  ?    [595] 

A.  On  Monday  evening? 

Q.  The  first  time  you  w^re  there.  The  first  time 
you  w^ent  down  there. 

A.  I  got  to  thinking  about  that  afterwards,  and  I 
think  I  might  have  been  mistaken  about  that. 

Q.  Just  state,  if  you  think  you  are  mistaken. 

A.  When  I  left  the  Herrington  house  the  second 
time  to  start  home,  I  think  I  stopped  at  the  City 
Hall.  I  expected  to  meet  my  daughter  there,  be- 
cause the  children  of  the  school  were  going  to  the 
meeting  to  listen  to  the  council  meeting  that  night. 
I  think  I  went  from  the  Herrington  house  there. 

Q.  You  w^ere  up  at  the  council  chambers  at  the 
time  the  children  w^ere  there  to  listen  to  the  proceed- 
ings ?        A.  Yes,  sir. 

Q.  That  is  the  school  children?         A.  Yes,  sir. 

Q.  And  you  think  this  is  the  night  that  you  w^ere 
going  home  and  you  stopped  in  there  ? 

A.  I  think  that  was  the  same  night. 

Q.  After  making  that  stop  you  went  away. 

A.  Yes.     I  went  from  the  council  meeting,  home. 

Mr.  MARQUAM.— That  is  all. 

Mr.  HEILIG.— That  is  all. 

Mr.  MARQUAM.— That  is  our  case. 

Defendant  rests.     [596] 
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(in  Rebuttal). 

Mrs.  EXENA  HERRINGTON,  a  witness  for 
plaintiff  in  rebuttal,  heretofore  sworn,  testified  as 
follows: 

Direct  Examination. 
(By  Mr.  ROTH.) 

Q.  Mrs.  Herrington,  did  Mr.  Wooldridge  ever 
bring  you  any  whiskey  before  this  time  that  he 
brought  this  whiskey  on  the  day  that  he  came  down 
there  to  see  about  the  potatoes'? 

(Defendant  objects  as  an  attempt  to  impeach  the 
defendant  upon  an  immaterial  matter,  on  an  issue 
outside  of  the  case  and  if  the  defendant  had  the 
particular  time  so  as  to  trace  the  matter  up,  the  de- 
fendant would  not  object.  It  is  absolutely  incompe- 
tent, irrelevant  and  immaterial,  and  an  attempt  to 
impeach  the  defendant  upon  an  immaterial  matter. 
Objection  overruled.  Defendant  excepts.  Excep- 
tion allowed.) 

A.  Not  the  same  day.     Yes,  the  same  day. 

Q.  How  many  times  did  he  bring  you  whiskey  that 
day  %        A.  This  once. 

Q.  Just  once.  Did  he  ever  at  any  time  before, 
years  ago,  bring  you  whiskey  ? 

(Defendant  makes  the  same  objections,  which  are 
overruled,  and  an  exception  asked  and  allowed.) 

A.  A  long  time  ago. 

Q.  How  many  times  did  he  bring  you  whiskey  a 
long  time  ago  ? 

(Defendant  makes  the  same  objections,  which  are 
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overruled  and  an  exception  allowed.) 

A.  I  can't  say  how  many  times. 

Q.  Many  times'? 

(Defendant  objects  as  incompetent,  irrelevant  and 
immaterial.  Objection  overruled.  Exception  al- 
lowed.) 

A.  Oh,  many  times. 

Mr.  ROTH.— That  is  all. 

Mr.  MARQUAM.— No  questions. 

Mr.  ROTH. — The  Government  rests.     [597] 

TESTIMONY  CLOSED. 

(The  Court  takes  a  ten  minute  recess,  and  the 
jury,  after  being  admonished  as  usual  by  the  Court, 
withdraw"  from  the  courtroom  in  charge  of  the  bail- 
iffs ;  and,  after  the  recess,  the  defendant  and  his  at- 
torneys and  the  district  attorney  and  the  jury  are 
present;  and  the  Court  orders  the  jury  to  withdraw 
from  the  courtroom,  and,  after  being  admonished 
as  usual,  they  withdraw  in  charge  of  the  bailiffs.) 

Motion  of  Defendant  to  Strike  Testimony  of  J.  H. 

Miller,  etc. 
Mr.  MARQUAM. — The  defendant  moves  that  all 
of  the  testimony  of  the  witness  J.  H.  Miller,  with 
reference  to  what  Laura  Herrington  told  his  during 
the  month  of  February,  1916,  as  to  Wooldridge  hav- 
ing sexual  intercourse  with  her,  and  all  that  testi- 
mony relating  thereto,  be  stricken  upon  the  same 
grounds  and  for  the  same  reasons  that  were  assigned 
in  defendant's  motion,  at  the  time  the  tesimony  was 
given,  to  strike,  to  wit:  That  it  was  hearsay,  said 
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statements  of  said  Laura  Herrington  to  the  witness 
Miller  having  been  made  some  fourteen  months  after 
the  alleged  offense  occurred. 
That  is  the  first  motion. 

Motion  of  Defendant  to  Instruct  Jury  to  Return 
Verdict  of  not  Guilty  on  First  Count  of 
Indictment. 

The  defendant  further  moves  at  this  time  that 
the  Court  instruct  the  jury  to  return  a  verdict  of 
not  guilty  upon  the  first  count,  for  the  reason  that 
neither  the  first  count  of  the  indictment  herein  states 
facts  suiBcient  to  constitute  a  crime ;  for  the  further 
reason  that  the  evidence  produced  in  this  case  fails 
to  establish  such  allegations  of  the  indictment  as 
would  be  sufficient  to  corroborate  a  crime  or  of  the 
proof  of  a  crime;  that  the  evidence  introduced  in 
this  case  is  insufficient  to  justify  a  verdict  of  guilty 
upon  the  first  count  of  said  indictment,  and  that  if 
the  jury  should  return  a  verdict  of  guilty  upon  said 
first  count  it  would  be  the  duty  of  the  Court  to  set 
said  verdict  aside  and  grant  a  motion  for  a  new 
trial.     [598] 

Motion  of  Defendant  to  Instruct  Jury  to  Return 
Verdict   of   not   Guilty    on    Second    Count  of 
Indictment,  etc. 
Defendant  further  moves  the  Court  to  instruct 
the  jury  to  return  a  verdict  of  not  guilty  upon  tlie 
second  count  in  said  indictment  for  the  reason  that 
the  allegations  contained  in  said  second  count  in  said 
indictment  are  not  sufficient  to  constitute  a  crime  in 
that  there  are  no  facts  allei^ed  of  nnv  attempt,  no 
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facts  alleged  as  to  the  commission  of  any  acts,  or  the 
attempted  commission  of  any  acts,  towards  the  con- 
summation of  the  crime  of  rape ;  for  the  further  rea- 
son that  the  evidence  introduced  in  this  case  is  in- 
sufficient to  support  a  verdict  of  guilty,  and  the 
testimony  in  this  case  shows,  upon  the  part  of  the 
prosecution  — assuming  the  same  to  be  true — tends 
to  prove  only  acts  of  preparation,  and  does  not  even 
tend  to  prove  any  acts  or  an  attempt  to  commit  any 
acts  towards  the  consummation  of  the  offense  al- 
leged, and  that  if  the  jury  should  return  a  verdict  of 
guilty  upon  said  second  count  it  would  be  the  duty 
of  the  Court  to  set  said  verdict  aside  and  grant  a  new 
trial. 

With  regard  further  to  the  motion  directed  to  the 
second  count,  defendant  assigns  the  further  reason 
for  sustaining  said  motion  that  said  second  count  in 
said  indictment  does  not  attempt  to  state  the  com- 
mission of  any  crime. 

Mr.  ROTH. — We  resist  the  motions. 

The  COURT. — The  first  motion  will  be  denied  and 
an  exception  allowed.  The  second  motion  will  be 
denied  and  an  exception  allowed.  And  the  third 
motion  will  be  denied  and  an  exception  allowed. 
[599] 

The  opening  argument  to  the  jury  was  made  by 
Reid  W.  Heilig,  Esq.,  on  behalf  of  the  Government, 
followed  by  B.  A.  Dodge,  Esq.,  and  Thomas  A. 
Marquam,  Esq.,  who  respectively  presented  argu- 
ments to  the  jury  on  behalf  of  defendant,  and  the 
closing  argument  to  the  jury  was  made  by  R.  F. 
Roth,  Esq.,  on  behalf  of  the  Government. 


The  United  States  of  America,  599 

Thereupon  the  Court  read  its  written  instructions 
to  the  jury  as  follows :     [600] 

[Title.] 

Instructions  to  the  Jury. 
GENTLEMEN  OF  THE  JURY : 

I. 

The  defendant,  W.  H.  Wooldridge,  has  been  ac- 
cused by  the  grand  jury  and  is  charged  in  Count  I 
of  the  indictment  in  this  case  with  the  crime  of  rape, 
and  is  charged  in  Count  II  of  said  indictment  with 
the  crime  of  attempt  to  commit  rape ;  and  he  is  now" 
on  trial  before  you  for  said  crimes  as  charged. 

Count  I  of  the  indictment  charges  that  the  said 
W.  H.  Wooldridge,  on  the  tw^enty-third  day  of  Decem- 
ber, 1914,  at  Fairbanks,  Fairbanks  Precinct,  Fourth 
Judicial  Division,  Territory  of  Alaska,  and  within 
the  jurisdiction  of  this  Court,  did  then  and  there 
w^ilfully,  unlaw^fully  and  feloniously  carnally  know 
and  abuse  one  Laura  Herrington,  a  female  child  then 
under  the  age  of  sixteen  years,  to  wit  of  the  age  of 
thirteen  years,  he,  the  said  W.  H.  Wooldridge  then 
and  there  being  a  male  person  over  the  age  of  twenty- 
one  years. 

And  Count  II  in  the  indictment  charges  that  the 
said  W.  H.  Wooldridge,  then  and  there  being  a  male 
person  over  the  age  of  twenty-one  years,  on  the  four- 
teenth day  of  February,  1916,  at  Fairbanks,  Fair- 
banks Precinct,  Fourth  Judicial  Division,  Territory 
of  Alaska,  and  within  the  jurisdiction  of  this  Court, 
did  then  and  there,  wilfullv,  unlawfully  and  feloni- 
ously  attempt  to  unlawfully  and  fc^loniously  cai-nally 
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know  and  abuse  one  Laura  Herrington,  she  being 
then  and  there  a  female  person  under  the  age  of  six- 
teen years,  to  wit  of  the  age  of  fourteen  years,  by 
then  and  there  procuring  said  Laura  Herrington 
to  consent  to  meet  him,  the  said  W.  H.  Wooldridge 
at  that  certain  place  in  Fairbanks  known  as  J.  P. 
Rose's  repair-shop,  [601]  situate  on  Lacey 
Street,  between  First  and  Second  Avenues,  for  the 
purpose  of  having  unlawful  and  felonious  sexual 
intercourse  with  him,  the  said  W.  H.  Wooldridge, 
and  by  meeting  the  said  Laura  Herrington  at  said 
shop  on  said  day,  pursuant  to  said  arrangement,  with 
the  unlawful  and  felonious  intent  to  then  and  there 
carry  out  said  arrangement  and  to  carnally  know  and 
abuse  said  Laura  Herrington,  but  the  said  W.  H. 
Wooldridge  was  prevented  and  intercepted  in  the 
perpetration  of  said  crime. 

That  the  acts  done  by  him,  the  said  W.  H.  Wool- 
dridge, tended  to  but  failed  to  effect  the  commission 
of  the  crime  of  rape,  and  that  by  reason  thereof  the 
said  W.  H.  Wooldridge  did  wilfully,  unlawfully  and 
feloniously  commit  the  crime  of  attempt  to  commit 
rape. 

IL 

You  are  instructed  that  in  this  case  the  jury  and 
the  Judge  of  this  court  have  separate  functions  to 
perfomi. 

It  is  your  duty  to  hear  all  the  evidence,  all  of  which 
is  addressed  to  you,  and  to  decide  thereupon  all 
questions  of  fact. 

It  is  the  duty  of  the  Judge  of  this  court  to  in- 
struct you  upon  the  law  applicable  to  the  facts  and 
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evidence  in  this  case,  and  the  law  makes  it  your  duty 
to  accept  as  law  what  is  laid  do^^^l  as  such  by  the  Court 
in  these  instructions. 

And  you  are  instructed  that  these  instructions  are 
to  be  taken  and  considered  by  you  together  as  a  whole. 

III. 

You  are  instructed  that  the  indictment  is  a  mere 
accusation  and  is  not,  in  itself,  any  evidence  of  the 
defendant's  guilt. 

IV. 

The  defendant  is  presumed  to  be  innocent  of  the 
crimes  charged  against  him  by  the  indictment  until 
he  is  proven  guilty  beyond  a  reasonable  doubt,  by 
the  evidence  produced  in  this  case  and  submitted  to 
you,  and  this  presumption  of  innocence  is  a  right 
guaranteed  to  the  defendant  b}^  the  law  and  remains 
with  him  and  should  be  given  full  force  and  etfect  by 
you  until  such  time  in  [602]  the  progress  of  the 
case  as  you  are  satisfied  of  his  guilt  from  the  evi- 
dence beyond  a  reasonable  doubt.  The  presumption 
of  innocence  is  not  a  mere  form  to  be  disregarded  at 
pleasure,  but  it  is  an  essential  and  substantial  part  of 
the  law  of  the  land  and  binding  on  the  jury  in  this 
case,  as  in  all  criminal  cases. 

V. 

You  are  instructed  that  the  term  '^reasonable 
doubt,"  as  defined  by  the  law  and  used  in  these  in- 
structions, is  that  state  of  the  case  which,  aftcM*  a 
careful  comparison  and  consideration  of  all  the  (evi- 
dence in  the  case  leaves  the  minds  of  the  jury  in  that 
condition  that  they  cannot  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the  charge. 
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The  term  '* reasonable  doubt''  does  not  mean  any 
doubt;  but  such  doubt  must  be  actual  and  substan- 
tial, as  contradistinguished  from  mere  vague  appre- 
hension, and  must  arise  out  of  the  evidence,  or  from 
a  want  of  evidence,  or  from  both  such  sources. 

A  reasonable  doubt  is  not  a  mere  whim,  but  is  such 
a  doubt  as  arises  from  a  careful  and  honest  considera- 
tion of  all  the  evidence  or  lack  of  evidence,  in  the  case ; 
and  the  evidence  is  sufficient  to  remove  all  reasonable 
doubt  when  it  (.convinces  the  judgment  of  ordinarily 
prudent  men  of  the  truth  of  a  proposition  with  such 
force  that  they  would  act  upon  the  conviction  with- 
out hesitation  in  their  own  most  important  affairs 
of  life. 

Proof  beyond  a  reasonable  doubt  does  not  mean 
proof  beyond  all  doubt. 

VI. 

The  defendant  has  interposed  a  plea  of  not  guilty 
of  the  crimes  charged  in  the  indictment,  and  such 
plea  denies  each  and  every  essential  element  of  each 
of  said  crimes,  and  places  the  burden  upon  the  Gov- 
ernment of  proving  each  such  element  of  each  of 
said  crimes,  beyond  a  reasonable  doubt,  l^efore  you 
can  find  the  defendant  guilty  of  any  one  count  or 
counts.     [603] 

VII. 

You  should  not  consider  any  evidence  sought  to  be 
introduced  but  excluded  by  the  Court,  nor  should 
you  consider  any  evidence  that  has  been  stricken  by 
the  Court  from  the  record  nor  should  you  take  into 
account,  in  making  up  your  verdict,  any  knowledge 
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or  infomiation  known  to  you  not  derived  from  the 
evidence  given  upon  the  witness-stand. 

VIII. 

The  jury  are  instructed  that  they  are  the  sole 
judges  of  all  questions  of  fact  in  this  case,  and  they 
should  determine  the  same  from  the  evidence  in  the 
case.  But  your  power  in  this  connection  is  not  arbi- 
trary, but  is  to  be  exercised  by  you  with  legal  discre- 
tion and  in  subordination  to  the  rules  of  evidence  laid 
down  in  these  instructions. 

IX. 

In  considering  the  evidence  in  this  case,  you  are 
not  bound  to  find  a  verdict  in  conformity  with  the 
declarations  or  testimony  of  any  number  of  wit- 
nesses, when  their  evidence  does  not  j^roduce  con- 
viction in  your  minds,  against  a  lesser  number  of 
witnesses,  or  other  evidence,  which  is  satisfying  to 
your  minds. 

X. 

In  determining  the  credit  you  will  give  to  a  wit- 
ness and  the  weight  and  value  you  will  attacli  to  his 
testimony,  you  should  take  into  account  the  conduct 
and  appearance  of  the  witness  upon  the  stand;  the 
interest  he  has,  if  any,  in  the  result  of  the  trial ;  the 
motive  he  has  in  testifying ;  if  any  is  shown ;  his  re- 
lation to  or  feeling  for  or  against  any  of  the  parties 
to  the  case;  the  prol)al)ility  or  improbal)ility  of  such 
witness'  statements;  the  opportunity  he  had  to  ob- 
serve and  to  })e  informed  as  to  matters  res[)ecting 
which  he  gave  testimony  before  yon;  aud  tln^  in- 
clination he  evinced,  in  your  judgment,  to  sp(\ik  tlu^ 
truth  or  otherwise  as  to  matters  within  the  knowl- 
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edge  of  sueh  witness.  It  is  your  duty  to  give  to  the 
testimony  of  each  and  all  of  the  witnesses  appearing 
before  you  such  credit  as  you  consider  the  same 
justly  entitled  to  receive.     [604] 

And  in  this  connection  you  are  instructed  that 
evidence  is  to  be  estimated  not  only  by  its  intrinsic 
weight,  but  also  according  to  the  evidence  which  it 
is  within  the  powder  of  the  one  side  to  produce,  and 
of  the  other  to  contradict;  and,  therefore,  if  the 
w^eaker  and  less  satisfactory  evidence  is  olf ered,  when 
it  appears  that  the  stronger  and  more  satisfactory 
evidence  is  w^ithin  the  power  of  the  party  offering 
the  same,  the  evidence  so  offered  should  be  view^ed 
with  distrust. 

XI. 

You  are  instructed  that  if  you  find  any  witness 
has  wilfully  testified  falsely  in  one  part  of  his  tes- 
timony in  this  case,  you  may  distrust  any  part,  or 
all,  of  the  testimony  of  such  witness.  And,  if  you 
believe  from  the  evidence  that  any  witness  appearing 
before  you  in  this  case  has  wilfully  testified  falsely, 
you  are  at  liberty  to  reject  the  entire  testimony  of 
such  witness;  but  you  are  not  bound  to  reject  the 
entire  testimony  of  a  witness  because  he  has  testified 
falsely  in  some  paii:  of  his  testimony;  you  should 
reject  the  false  part,  and  should  give  to  the  other 
parts  such  weight  as  you  may  deem  they  are  justly 
entitled  to  receive. 

You  should  not  fail  to  weigh  and  consider  fairly 
and  give  proper  effect  to  all  testimony  which  you  con- 
sider truthful. 
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XII. 

You  are  instructed  that  certain  testimony  has  been 
admitted  in  this  case  for  specified  and  limited  pur- 
poses, which  at  the  time  of  its  reception  by  the  Court 
was  so  limited. 

You  will  bear  in  mind  and  confine  yourself,  in  the 
consideration  of  such  testimony,  to  the  limited  pur- 
pose for  which  it  was  so  admitted.  A  particular  ap- 
plication of  this  instruction  is  directed  to  the  evi- 
dence of  the  witness  J.  H.  Miller  wherein  he  testified 
to  statements  made  to  him  by  Laura  Herrington  prior 
to  the  investigation  testified  to  by  him,  said  testi- 
mony having  been  admitted  for  limited  purposes  as 
stated  to  the  jury  by  the  Court  at  the  time  of  its  re- 
ception.    [605] 

XIII. 

You  are  instructed  that  a  witness  may  be  im- 
peached either  by  proof  of  contradictory  statements, 
or  statements  materiallv  different  and  at  variance 
with  Avhat  he  may  have  testified  to  upon  the  witness 
stand.  And  if  you  believe  that  any  witness  in  this 
case  has  been  successfully  impeached,  you  may  dis- 
regard the  testimony  of  such  witness  unless  his  testi- 
mony is  corroborated  by  other  credible  evidence  in 
the  case. 

And  it  is  for  you  to  say  whether  or  not  you  will  be- 
lieve the  witness  souglijt  to  be  impeached,  or  the 
witness  brought  to  impeach  him,  as  the  law  makes  it 
incumbent  upon  the  jury  to  determine  the  credibility 
of  all  the  witnesses  appearing  and  testifying  before 
them  in  the  trial  of  the  case. 
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XIV. 

You  are  further  instructed  that  the  question  of 
punishment  is  reserved  for  the  Court,  and  that  the 
jury  have  nothing  to  do  with  that  branch  of  the  case, 
and  are  not  to  consider  the  same. 

It  is  for  you  to  determine  solely  whether  or  not 
the  defendant  is  guilty  of  the  respective  crimes 
charged  in  the  indictment.  The  matter  of  the  form 
and  severity  of  the  punishment  is  to  be  left  to  the  dis- 
cretion of  the  Court. 

XV. 

You  are  instructed  that  corroborating  evidence 
must  be  such  as  tends  to  connect  the  accused  with  an 
alleged  offense,  and,  as  distinguished  from  evidence 
of  the  act  itself,  is  additional  evidence  of  a  different 
character  to  the  same  point.  It  means  to  strengthen, 
to  add  weight  or  credibility  to  a  thing. 

XVI. 

There  is  some  evidence  in  this  case  as  to  oral  ad- 
missions and  statements  out  of  court  of  some  of  the 
parties  to  the  case,  who  have  appeared  as  witnesses 
before  you  and  testified  to  the  same. 

I  charge  you  that,  owing  to  the  infirmity  of  the  hu- 
man mind  [606]  and  the  inability  of  witnesses  to 
repeat  the  exact  language  used  by  persons  alleged 
to  have  made  such  admissions  and  statements,  and 
to  understand  it  correctly  and  repeat  it  with  all  its 
intended  meaning,  you  are  to  view  the  evidence  as  to 
such  oral  admissions  and  statements  with  caution, 
but  if  you  should  find  and  believe  that  such  oral  ad- 
missions and  statements  were  actuallv  made  bv  the 

ft/  v 

person  or  persons  alleged  to  have  made  them,  you 
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should  consider  them  as  candidly  and  fairly  as  other 
evidence  in  the  case  and  give  them  weight  accordingly. 

XVII. 

You  are  instructed  that  there  are  two  general 
classes  of  evidence,  direct  and  circumstantial.  Evi- 
dence as  to  the  existence  of  the  main  fact  in  issue,  is 
direct  evidence,  while  circumstantial  evidence  relates 
to  the  existence  of  facts  which  raise  a  logical  inference 
as  to  the  existence  of  the  fact  in  issue. 

You  are  instructed  that  circumstantial  evidence 
is  legal  and  competent  evidence,  and  if  it  be  of  such 
a  character  as  to  exclude  every  other  reasonal:)le  hy- 
pothesis than  that  of  the  defendant's  guilt,  then  it  is 
sufficient  to  warrant  a  conviction.  In  other  words, 
such  evidence  is  sufficient  to  w^arrant  a  conviction 
w^hen  it  convinces  the  minds  of  the  jury  of  the  guilt  of 
the  accused  bevond  a  reasonable  doubt. 

It  is  not  necessary  to  prove  the  defendant's  guilt 
by  the  testimony  of  eye-witnesses  who  have  seen  the 
offense  committed,  but  such  guilt  may  be  established 
by  facts  and  circumstances  from  which  it  ma}^  be  rea- 
sonably and  satisfactorily  inferred,  provided  such 
facts  and  circumstances  establish  such  guilt  beyond 
all  reasonable  doubt. 

Circumstantial  evidence  is  to  be  regarded  l)y  the 
jury  in  all  cases  where  it  is  offered.  It  is  sometimes 
quite  as  conclusive  in  its  convincing  power  as  the 
direct  and  positive  testimony  of  eye-witnesses;  and, 
when  it  is  so  strong  and  satisfactory,  tlie  jury  should 
so  consider  it,  neither  enlarging  nor  belittling  its 
force.  But  in  order  to  warrant  a  conviction  on  cii*- 
cumstantial     [607]     evidence,     the     circuinstanci^s 
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taken  together  should  be  of  a  conclusive  nature  and 
tendency,  leading  on  the  whole  to  a  satisfactory  con- 
clusion and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused  and  no  one  else  com- 
mitted the  offense  charged.  And  it  is  an  invariable 
rule  of  law  that  to  warrant  a  conviction  upon  circum- 
stantial evidence,  such  facts  and  circiunstances  lawxch 
be  shown  as  are  consistent  with  the  guilt  of  the  person 
charged,  and  as  cannot  upon  any  reasonable  theory 
be  true  and  the  person' charged  be  innocent. 

XVIII. 

You  are  instructed  that  a  person  charged  with  the 
commission  of  a  crime  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness  in  his 
own  behalf,  the  credit  to  be  given  to  his  testimony 
being  left  entirely  to  the  jury,  under  the  instructions 
of  the  Court.  And  you  are  instructed  that  in  this 
case  the  credit  to  be  given  to  the  testimony  of  the  de- 
fendant, W.  H.  Wooldridge,  is  left  solely  to  you,  and 
you  should  give  it  the  same  fair  and  candid  considera- 
tion you  do  to  the  testimony  of  other  witnesses  in  the 
case,  but  you  have  a  right  to  take  into  consideration 
the  interest  of  tHe  defendant  in  the  result  of  this  trial, 
as  affecting  his  credibility. 

XIX. 

You  are  instructed  that  whoever  has  carnal  knowl- 
edge of  a  female  person  forcibly  and  against  her 
will,  or,  being  sixteen  years  of  age,  carnally  knows 
and  abuses  a  female  person  under  sixteen  years  of 
age,  with  her  consent,  is  guilty  of  rape. 

XX. 

You  are  instructed  that,  if  you  find  from  the  evi- 
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dence  in  this  case,  beyond  a  reasonable  doubt,  that  the 
defendant  had  sexual  intercourse  with  the  witness 
Laura  Herrington,  and  that  at  the  time  of  such  sexual 
intercourse  the  said  Laura  Herrington  was  less  than 
sixteen  years  of  age  and  the  defendant  was  more  than 
sixteen  years  of  age,  you  should  find  the  defendant 
guilty  as  charged,  on  the  first  count  of  the  indictment. 
[608] 

XXI. 

You  are  instructed  that  the  law  presumes  a  fe- 
male under  the  age  of  sixteen  years  to  be  incapable 
of  giving  consent  to  the  act  of  sexual  intercourse, 
and  therefore,  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt,  that  the  defendant  W.  H.  Wool- 
dridge,  being  then  and  there  more  than  sixteen  years 
of  age,  had  sexual  intercourse  with  the  said  Laura 
Herrington,  she  being  at  the  time  less  than  sixteen 
years  of  age,  you  should  find  the  defendant  guilty 
as  charged  in  the  first  count  of  the  indictment,  even 
though  the  said  Laura  Herrington  consented  to  the 
copulation. 

XXII. 

You  are  further  instructed  that  it  is  the  policy  of 
our  law,  as  expressed  in  the  statute,  that  any  female 
under  the  age  of  sixteen  years  shall  be  incapable  of 
consenting  to  the  act  of' sexual  intercourse,  and  that 
anyone  committing  the  act  with  a  girl  within  that 
age  shall  be  guilty  of  rape,  notwithstanding  he  o))- 
tained  her  consent  thereto;  and  whether  the  girl  in 
fact  consented  or  resisted  is  immaterial  in  this  case. 

In  the  present  case,  neither  the  eleuK^nt  of  force 
nor  the  question  of  consent  has  any  application. 
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The  witness  Laura  Herrington  could  not  consent, 
and  the  law  resists  for  her. 

XXIII. 

The  government  would  not  be  required  to  show  the 
age  of  Laura  Herrington  by  a  family  record  or  any 
instrument;  such  proof  may  be  made  by  oial  testi- 
mony of  witnesses,  and  said  Laura  Herrington  is  a 
competent  witness  as  to  her  age,  and  such  testimony 
may  be  based  upon  information  with  respect  thereto, 
if  any  she  may  have  from  her  parents. 

XXIV. 

You  are  instructed  that  it  is  incumbent  upon  the 
prosecution  to  prove  that  the  crimes  charged  in  the 
indictment  were  conunitted  within  the  Territory  of 
Alaska;  but  it  is  not  necessary  that  the  offense  or 
either  of  them  be  proved  to  have  been  committed  on 
the  particular  day  [609]  alleged  in  the  indict- 
ment ;  it  is  sufficient  if  the  proof  shows  the  commis- 
sion of  the  oifenses  at  any  time  within  three  years 
prior  to  the  18th  day  of  February,  1916,  the  date  of 
the  finding  of  the  indictment  against  the  defendant. 

XXV. 

If  you  believe  from  the  evidence  in  this  case,  be- 
yond a  reasonable  doubt,  that  the  defendant  W.  H. 
Wooldridge,  in  the  town  of  Fairbanks,  Alaska,  did 
as  charged  in  the  first  count  of  the  indictment,  have 
carnal  knowledge  of  Laura  Herrington  and  did  pen- 
etrate the  female  organ  of  said  Laura  Herrington, 
with  his  male  member  or  penis,  and  that  said  Laura 
Herrington  was  then  and  there  a  female  under  the 
age  of  sixteen  years,  and  was  not  then  and  there  the 
wife  of  the  defendant  W.  H.  Wooldridge,  and  said 
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W.  H.  Wooldridge  was  over  the  age  of  sixteen  years, 
you  will  find  the  defendant  guilty  under  the  first  eount 
of  the  indictment. 

XXVI. 

Evidence  has  been  admitted  tending  to  show  that 
the  wdtness  Laura  Herrington  informed  Ed  Hall, 
shortly  after  the  commission  of  the  crime  charged 
in  the  first  count  of  the  indictment,  that  she  had  been 
ravished  by  the  defendant.  Such  information,  if 
any,  would  not  be  evidence  corroborating  the  testi- 
mony of  said  witness  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense  of  rape,  if 
such  offense  was  committed.  The  evidence  of  such 
information  w^as  admitted  as  tending  to  confirai  or 
corroborate  the  truth  of  her  testimony.  The  law  is, 
that  a  failure  by  one  who  claims  the  crime  of  I'ape  to 
have  been  committed  upon  her  to  immediately  inform, 
is  looked  upon  as  a  suspicious  circumstance  that  her 
story  is  a  fabrication.  Hence,  the  testimony  of  such 
information  was  admitted  for  the  purpose  of  testing 
the  accuracy  and  veracity  of  the  witness  Laura  Her- 
rington, and  for  no  other  purpose. 

XXVII. 

The  jury  is  instructed  that  the  witness  Laura  Her- 
rington is  in  law  a  competent  witness ;  but  the  credi- 
bility of  her  testimony  [610]  and  how  far  she  is  to 
be  believed,  is  to  be  determined  by  the  jury,  and  is 
more  or  less  credible  accordino-  to  the  circumstances 
of  facts  that  concur  in  that  testimony. 

XXVIII. 

The  intent  to  have  sexual  intercourse  where  the 
female  is  under  the  age  of  consent,  is  an  essential 
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element  in  the  ciime,  and  must  be  proved  beyond  a 
reasonable  doubt ;  and  this  may  be  done  by  proof  of 
any  facts  or  circumstances  tending  to  show  such 
intent. 

XXIX. 

You  are  instructed  that  in  the  case  of  rape  it  is  not 
essential  that  the  one  upon  whom  the  rape  is  alleged 
to  have  been  committed  should  be  corroborated  by  the 
testimony  of  other  witnesses  as  to  the  particular  act 
constituting  the  offense ;  and  if  the  jury  believe  from 
the  testimony  of  the  witness  Laura  Herrington,  and 
the  corroborating  circumstances  and  facts  testified 
to  by  other  witnesses,  that  the  defendant  did  commit 
the  crime  as  charged,  the  law^  would  not  require  that 
the  witness  Laura  Herrington  should  be  corroborated 
by  other  witnesses  as  to  what  transpired  at  the  im- 
mediate time  and  place  w^hen  it  is  alleged  the  crime 
was  committed. 

XXX. 

The  charge  of  rape  against  a  person  is  easy  to 
make,  difficult  to  prove  and  more  difficult  to  disprove, 
and  in  considering  a  case  of  this  kind,  it  is  the  duty 
of  the  juiy  to  carefully  and  deliberately  consider, 
compare  and  weigh  all  the  testimony,  facts  and 
circumstances  bearing  on  the  acts  complained  of,  and 
the  utmost  care,  intelligence  and  freedom  from 
bias  should  be  exercised  by  the  jury  in  the  considera- 
tion thereof.  The  time  and  place  of  the  alleged  acts ; 
relation  of  the  defendant  to  the  said  Laura  Herring- 
ton upon  whom  the  rape  is  alleged  to  have  been  made 
in  the  first  count  of  the  indictment;  her  age  and 
intelligence;  and  physical  development;  his  influence 
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and  power  over  her,  if  any ;  her  condition  thereafter ; 
the  length  of  time  after  the  alleged  transaction  before 
information  was  given  thereof  by  her;  the  place 
where  said  acts  are  alleged  to  have  been  committed ; 
the  corroborating  evidence  [611]  if  any ;  what  was 
said  by  the  defendant,  if  anything,  to  the  said  Laura 
Herrington  at  the  time  of  the  alleged  acts ;  what,  if 
anything,  she  saw^  and  heard  at  the  time;  together 
with  all  the  other  facts  and  circumstances  of  the 
case,  as  the  same  have  been  developed  by  and  estab- 
lished by  the  proofs  in  the  case,  should  be  considered 
by  you  w^hile  you  are  considering  w^hether  the  de- 
fendant is  or  is  not  guilty  of  the  crime  charged  in  the 
first  count  of  the  indictment. 

XXXI. 
You  are  instructed  that  Section  2073  of  the  Com- 
piled laws  of  Alaska  provides  as  f  ollow^s : 

^^That  if  any  person  attempts  to  commit  any 
crime,  and  in  such  attempt  does  any  act  toward 
the  commission  of  such  crime,  but  fails,  or  is 
prevented  or  intercepted  in  the  perpetration 
thereof,  such  person,  when  no  other  provision  is 
made  by  law  for  the  punishment  of  such  attempt, 
upon  conviction  thereof,  shall  be  punished  as 
follows : 

First:  If  the  crime  so  attempted  be  punish- 
able by  imprisonment  in  the  penitentiary  or 
county  (Federal)  jail,  the  punishment  for  the 
attempt  shall  be  by  like  imprisonment,  as  the 
case  may  be,  for  the  term  not  more  than  half  the 
longest  period  prescribed  as  a  punishment  for 
such  crime. 
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Second :  If  the  crime  so  attempted  be  punish- 
able by  fine,  the  punishment  for  the  attempt 
shall  be  by  fine  not  more  than  half  the  amount  of 
the  largest  fine  prescribed  as  a  punishment  for 
such  crime. ' ' 

XXXII. 
You  are  instructed  that  with  reference  to  the 
second  count  of  the  indictment,  an  attempt  to  commit 
a  crime  is  composed  of  two  elements.  First,  the  in- 
tent to  commit  it,  and  second,  a  direct  ineffectual  act 
done  towards  its  commission.  The  act  must  reach 
far  enough  toward  the  accomplishment  of  the  desired 
results  to  amount  to  the  commencement  of  its  con- 
summation. While  it  need  not  be  the  last  proximate 
act  to  the  consummation  of  the  offense  attempted  to 
be  perpetrated,  it  must  approach  sufficiently  near  to 
it  to  stand  either  as  the  first  or  some  subsequent  step 
in  a  direct  movement  toward  the  commission  of  the 
offense  after  the  preparations  are  made. 

Applying  these  principals  of  law,  if  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  the 
home  of  Laura  Herrington  [612]  in  Fairbanks, 
on  the  evening  of  February  14th,  1916,  (the  said 
Laura  Herrington  being  under  the  age  of  sixteen 
years,)  the  defendant  arranged  and  agreed  with  the 
said  Laura  Herrington  to  meet  her  at  the  shop  of 
J.  P.  Rose  on  Lacey  Street,  in  said  town,  on  the 
evening  of  February  15th,  1916,  for  the  purpose  of 
then  and  there  having  unlawful  and  felonious  sexual 
intercourse  with  her,  and  that  in  pursuance  of  said 
arrangement,  the  said  Laura  Hert'ington  kept  her 
appointment  by  going  to  said  shop  as  agreed,  and  was 
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there  met  by  the  defendant  still  intending  to  carry 
out  said  arrangement  to  have  unlawful  and  felonious 
sexual  intercourse  with  her,  and  regardless  of 
whether  said  Laura  Herrington  would  or  would  not 
have  continued  to  surrender  herself  to  the  complete 
act  of  sexual  intercourse,  you  further  find,  beyond  a 
reasonable  doubt,  that  without  any  change  of  purpose 
or  intent  on  the  part  of  the  defendant  he  was  pre- 
vented from  perpetrationg  said  crime  by  the  inter- 
vention of  any  outside  agency,  then  I  instruct  you 
that  he  is  guilty  of  attempt  to  commit  rape  as  charged 
in  the  second  count  of  the  indictment.  If,  on  the 
other  hand,  you  find  from  the  evidence  that  the 
defendant  on  the  14th  day  of  February,  1916,  simply 
solicited  the  said  Laura  Herrington  to  have  unlawful 
and  felonious  sexual  intercourse  with  him  at  the  shop 
of  J.  P.  Rose  on  the  evening  of  the  15th  day  of  Feb- 
ruary, 1916,  and  thereafter  made  no  arrangement, 
nor  attempted  to  make  any  arrangement  w^ith  the 
said  J.  P.  Rose  for  the  use  of  said  shop  for  said 
unlawful  and  fedonious  purpose,  and  entirely  aban- 
doned said  arrangements  wdth  Laura  Herrington, 
then  you  should  acquit  the  defendant  of  the  charge- 
contained  in  the  second  count  of  the  indictment. 

XXXIII. 
The  jury  should  agree  upon  a  verdict.  No  juror, 
from  mere  pride  of  opinion  hastily  formed  or  ex- 
pressed, should  refuse  to  agree  nor,  on  the  other  hand, 
should  he  surrender  any  conscientious  views  founded 
on  the  evidence.  It  is  the  duty  of  each  juror  to 
reason  with  his  fellows  concerning  the  facts  with  an 
honest  desire  to  arrive  at  the  truth,  and  with  a  view 
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of  arriving  at  a  verdict.  It  should  be  the  [613] 
object  of  all  the  jury  to  arrive  at  a  common  con- 
clusion, and  to  that  end  to  deliberate  together  with 
calmness. 

It  is  your  duty  to  agree  upon  a  verdict  if  that  be 
possible  without  a  violation  of  conscientious  convic- 
tions. 

In  compliance  with  the  law,  I  have  prepared  four 
forms  of  verdict  which  you  will  take  with  you  to  your 
jury-room,  and,  when  you  shall  have  unanimously 
agreed  upon  a  verdict,  you  will  sign,  by  your  foreman, 
that  form  upon  which  you  shall  have  so  agreed,  and 
return  the  same  into  court  as  your  verdict,  and  the 
other  forms  you  will  destroy. 

The  forms  are: 

1.  Guilty  on  the  first  count  and  guilty  on  the 
second  count  of  the  indictment. 

2.  Guilty  on  the  first  count  and  not  guilty  on  the 
second  count  of  the  indictment. 

3.  Not  guilty  on  the  first  count  and  guilty  on  the 
second  count  of  the  indictment. 

4.  Not  guilty  on  the  first  count  and  not  guilty  on 
the  second  count. 

I  now  hand  you  also  the  written  instructions  which 

I  have  just  read  to  you,  for  your  guidance,  together 

with  the  Indictment  and  the  exhibits  in  the  case,  all 

of  which  you  will  return  into  court  with  your  verdict. 

Given  at  Fairbanks,  Alaska,  March  14th,  1916. 

CHARLES  E.  BUNNELL, 

District  Judge. 
[Indorsements.]      [614] 

At  the  conclusion  of  the  reading  by  the  Court  of 
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its  written  instructions  to  the  jury,  the  defendant, 
by  his  attorneys,  did,  in  the  presence  of  the  jury  and 
before  they  retired  to  deliberate  upon  their  verdict, 
take  the  following  exceptions : 

Defendant's  Exceptions  to  Instructions  of  Court  to 

Jury. 

The  defendant  excepts  to  Instruction  Number  12 
given  and  read  to  the  jviry,  for  the  reason  that  it  is 
an  abstraction  purely,  and  not  directing  the  jury's 
attention  to  the  particular  evidence  referred  to,  and 
in  nowise  aiding  them  to  come  to  a  correct  conclusion 
as  to  the  evidence  the  effect  of  which  is  sought  to  be 
limited. 

The  defendant  excepts  to  Instruction  Number  13 
as  given  and  read  to  the  jury,  as  not  correctly  stating 
the  law  attempted  to  be  covered  in  said  instruction. 

The  defendant  excepts  to  Instruction  Number  15 
as  given  and  read  to  the  jury,  for  the  reason  that  it 
is  an  abstraction,  tends  to  mislead,  and  is  not  a  correct 
statement  of  the  law  attempted  to  be  charged. 

The  defendant  excepts  to  Instruction  Number  17 
as  given  and  read  to  the  jury,  as  not  a  correct  state- 
ment of  the  law  attempted  to  be  covered  in  said  in- 
struction.    [615] 

Defendant  excepts  to  Instruction  Number  18  as 
given  and  read  to  the  jury,  as  singling  the  defendant 
out  from  all  other  witnesses  in  the  case,  and  laying 
special  stress  upon  the  question  of  his  interest  in  the 
result  of  the  trial,  and  as  a  matter  of  fact,  the  in- 
struction should  apply  to  all  witnesses  in  the  case 
if  the  jury  believe  they  have  any  interest  in  the  result 
of  the  trial. 
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Defendant  excepts  to  Instruction  Number  20  as 
given  and  read  by  the  Court,  for  the  reason  that  the 
same  is  not  a  complete  or  accurate  statement  of  the 
law  attempted  to  be  covered  by  said  instruction,  and 
not  properly  covered  by  other  instructions  in  the 
case. 

Defendant  excepts  to  Instruction  Number  21  as 
given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  not  a  correct  statement  of  the  lav^  attempted 
to  be  charged  therein;  for  the  further  reason  that 
nowhere  else  in  said  instructions  are  the  omissions, 
constituting  a  correct  statement  of  the  law  involved 
in  this  construction  of  the  law,  supplied. 

Defendant  excepts  to  Instruction  Number  22  as 
given  and  read  by  the  Court,  for  the  reason  that  the 
same  is  not  an  accurate  statement  of  the  law  in- 
volved and  attempetd  to  be  charged  in  said  instruc- 
tion, nor  is  the  error  corrected  or  cured  by  any 
correct  instruction  in  the  case.     [616] 

Defendant  excepts,  to  Instruction  Number  23  as 
given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  not  a  correct  statement  of  the  law  attempted 
to  be  charged  in  said  instruction. 

The  defendant  excepts  to  Instruction  Number  24 
as  given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  not  a  correct  statement  of  the  law  attempted 
to  be  charged  in  said  instruction,  and  that  the  de- 
fects therein  are  not  supplied  by  any  other  instruc- 
tion. 

The  defendant  excepts  to  Instruction  Number  25 
as  given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  not  correct  instruction  of  the  law  attempted 
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to  be  set  out  in  said  instruction. 

The  defendant  excepts  to  Instruction  Number  26 
as  given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  an  incorrect  statement  of  the  law,  misleading ; 
and  for  the  further  reason  that  the  jury  should  have 
been  instructed  to  totally  disregard  statements  made 
by  the  witness  Laura  Herrington  to  said  Ed  Hall, 
and  for  the  further  reason  that  they  are  not  compe- 
tent to  prove  any  fact  involved  in  this  case. 

The  defendant  excepts  to  Instruction  Number  27 
given  and  read  to  the  jury,  for  the  reason  that  the 
same  is  incomplete,  misleading,  and  not  a  correct 
statement  of  the  law  attempted  to  be  given  in  said 
instruction.     [017] 

The  defendant  excepts  to  Instruction  Number  28 
given  and  read  by  the  Court,  for  the  reason  that  the 
same  is  incomplete,  misleading,  not  a  correct  state- 
ment upon  the  question  of  intent  and  the  necessary 
proof  required  to  prove  such  intent  upon  the  part  of 
the  defendant. 

The  defendant  excepts  to  Instruction  Number  29 
as  given  and  read  by  the  Court,  for  the  reason  that 
the  same  is  incomplete,  misleading,  and  not  a  correct 
statement  or  an  accurate  statement  of  the  law  of 
corroboration  of  a  female  upon  whom  a  rape  is 
alleged  to  have  been  conunitted. 

The  defendant  excepts  to  Instruction  Number  30 
as  given  and  read  by  the  Court,  for  the  reason  that 
the  same  is  an  abstraction,  and  for  the  further  reason 
that  the  latter  part  of  said  instruction  has  no  appli- 
cation to  any  facts  in  this  case  or  to  the  crimes 
charged  iu  this  case,  and  is  misleading,  and  tends 
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to  confuse  and  mislead  the  jury  upon  the  question  of 
abandonment. 

The  defendant  excepts  to  Instruction  Number  32 
as  given  and  read  by  the  Court,  for  the  reason  that 
the  same  is  involved,  contradictory  in  itself,  mislead- 
ing, not  applicable  to  the  issues  presented  by  the 
Indictment;  that  it  is  not  the  law  of  the  case  from 
any  standpoint,  and  the  hypothesis  upon  which  it 
is  based  fails  to  collate  all  the  material  elements  of 
the  charge  as  a  basis  for  the  conclusion  of  the  Court. 
[618] 

The  COURT. — All  of  which  exceptions  are 
allowed. 

I  will  change  Instruction  Number  12,  and  read  the 
same  to  the  jury. 

Gentlemen  of  the  jury:  The  Court  desires  to 
modif}^  or  explain — not  explain,  but  to  modify 
Instruction  Number  12.  The  Court  will  now  read 
to  you  Instruction  Number  12     (reads)  : 

^^You  are  instructed  that  certain  testimony 
has  been  admitted  in  this  case  for  specified  and 
limited  purposes  which,  at  the  time  of  its  recep- 
tion by  the  Court,  was  so  limited.  You  will 
bear  in  mind,  and  confine  yourselves  in  the 
consideration  of  such  testimony,  to  the  limited 
purpose  for  which  it  was  so  admitted." 
That  is  instruction  Number  12  as  originally  read 
to  you. 

Now,  in  addition  to  that,  the  Court  has  added 
(reads) : 

''A  particular  application  of  this  instruction 
is  directed  to  the  evidence  of  the  witness  J.  H. 
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Miller  wherein  he  testified  to  statements  made 
to  him  by  Laura  Herrington  prior  to  the  investi- 
gation testified  to  by  him ;  said  testimony  having 
been  admitted  for  limited  purposes  as  stated  to 
the  jury  by  the  Court  at  the  time  of  its  recep- 
tion." 
The  defendant  excepts  to  Instruction  Number  12 
as  amended  by  the  Court  and  as  read  to  the  jury,  for 
the  reason  that  the  same  is  an  abstraction,  and  is  fail- 
ing to  tell  the  jury  or  direct  them  as  to  what  purpose, 
if  at  all,  the  same  could  be  lawfully  and  legally  con- 
sidered by  them ;  that  the  Court  should  have  instruc- 
ted the  jury  in  this  connection  that  all  of  the  evidence 
of  the  witness  J.  H.  Miller  with  reference  to  any 
conversation  upon  the  part  of    Laura  Herrington 
relative  to  the  commission  of  the  offense  charged  in 
Court    1    of    the    indictment    herein    was    hearsay 
evidence,  not  competent  to  be  considered  by  the  jury 
for  any  purpose,  and  should  have  been  withdrawn 
by  the  instruction  of  the  Court  from  the  consider- 
ation of  the  jury;  that  if  there  is  any  lawful  purpose 
or  legal  reason  why  said  testimony  might  or  should 
[619]     be  considered  by  the  jury,  that  such  specific 
purpose  should  be  pointed  out  to  the  jury,  and  should 
not  be  left  to  the  jury  to  guess  at. 

The  COURT. — Which  exception  is  allowed. 
[G20] 

The  defendant  presented  to  the  Court,  and  re- 
quested the  Court  to  give  to  the  jury  the  following 
written  instructions :     [621] 
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Instructions  Requested  by  Defendant. 

No.  708-Cr. 

No.  1. 

The  Court  instructs  the  jury  that  they  are  the  sole 
judges  of  the  credibility  of  any  witnesses  who  testir 
tied  in  this  case,  and  if  they  believe  from  the  evidence 
that  any  witness  has  testified  falsely  herein  they  are 
at  liberty  to  disbelieve  his  or  her  testimony  in  whole 
or  in  part.  And  if  any  witness  before  testifying  in 
this  case,  has  made  any  statement  out  of  court,  con- 
cerning any  of  the  material  matters,  materially  dif- 
ferent and  at  variance  with  what  he  or  she  stated  on 
the  witness-stand,  then  this  jury  are  instructed  by  the 
Couil;  that  these  facts  tend  to  impeach  either  the 
recollection  or  the  truthfulness  of  such  witness ;  and 
the  jury  should  consider  these  facts  in  estimating  the 
weight  which  ought  to  be  given  to  his  or  her  testi- 
mony. 

Refused  as  requested— CHARLES  E.  BUN- 
NELL.    [622] 

No.  2. 

The  jury  is  instructed  that  evidence  is  of  two 
classes:  direct  and  positive  or  indirect,  presumptive 
and  circumstantial,  and  if  the  evidence  in  this  case 
discloses  that  a  portion  of  the  evidence  is  indirect, 
presumptive  and  circumstanltial,  then  in  the  con- 
sideration of  such  indirect,  presumptive  and  circum- 
stantial evidence  the  jury  must  be  convinced  that  such 
circumstances  are  absolutely  incompatible,  upon  any 
reasonable  hypothesis  with  the  innocence  of  the  de- 
fendant and  incapable  of  explanation  upon  any  rea- 
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sonable  hypothesis  other  than  the  guilt  of  the  accused 
and  if  the  jury  is  not  so  convinced  of  the  guilt  of  the 
defendant  from  such  indirect,  presumptive  and  cir- 
cumstantial evidence  together  with  the  direct  and 
positive  evidence,  the  verdict  must  be  to  acquit  the 
defendant. 

Covered  by  instructions  given — CHARLES  E. 
BUNNELL.     [623] 

No.  3. 
The  jury  is  further  instructed  that  the  rule  of  law 
which  clothes  every  person  accused  of  crime  with  the 
presumption  of  imiocence,  and  imposes  upon  the 
government  the  burden  of  establishing  his  guilt  be- 
yond a  reasonable  doubt,  is  not  intended  to  aid  anyone 
who  is  in  fact  guilty  of  crime  to  escape,  but  is  a  hu- 
mane provision  of  law,  intended,  so  far  as  human 
agencies  can,  to  guard  against  the  danger  of  any  in- 
nocent person  being  unjustly  convicted.  By  a  rea- 
sonable doubt  is  meant  that  kind  of  a  doubt  inter- 
posed in  the  graver  transactions  of  life,  after  com- 
parison and  consideration  of  the  facts  and  testimony 
involved,  would  cause  a  reasonable  and  prudent  man 
to  hesitate  and  pause.  It  follows  therefore  that  after 
such  consideration  the  jury  should  acquit  defendant 
unless  they  can  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  (*harge  ])ey()iKl  a  n^asou- 
able  doubt. 

Covered  by  instructions  given — CHARLES  E. 
BUNNELL.     [624] 

No.  4. 
The  jury  is  further  instructed  that  the  presump- 
tion of  innocence  is  not  a  mere  form,  to  l)e  disreuarded 
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at  pleasure,  but  it  is  an  essential,  substantial  part  of 
the  law  of  the  land  and  binding  on  the  jury  in  this 
ease,  as  in  all  criminal  eases ;  and  it  is  the  duty  of  the 
jury  to  give  the  defendant  in  this  case  the  full  benefit 
of  this  presumption,  which  clings  to  him,  surrounds, 
shields  and  protects  him  throughout  the  entire  trial 
of  this  case,  and  to  acquit  the  defendant  unless  the 
evidence  in  the  case  convinces  you  of  his  guilt  as 
charged,  beyond  all  reasonable  doubt. 

Eefused  as  requested.— CHARLES  E.  BUN- 
NELL.    [625] 

No.  5. 
The  jury  are  instructed  that,  when  a  man's  con- 
duct may  be  consistently  and  as  reasonably,  from  the 
evidence,  referred  to  one  of  two  motives,  one  criminal 
and  the  other  innocent,  it  is  your  duty  to  presume 
that  such  conduct  is  actuated  by  the  innocent  and  not 
by  the  criminal. 

Refused  as  requested— CHARLES  E.  BUN- 
NELL.    [826] 

No.  6. 
The  jury  is  instructed  that  if  the  testimony  in 
this  case  in  its  weight  and  effect  be  such  that  two  con- 
clusions can  be  reasonably  drawn  from  it,  the  one 
favoring  the  innocence  of  the  defendant,  and  the 
other  tending  to  establish  his  guilt,  the  law  makes  it 
you  duty  to  accept  the  conclusion  tending  towards  the 
innocence. 

Refused  as  requested.— CHARLES  E.  BUN- 
NELL.    [627] 

No.  7. 
(The  jury  is  instructed  that  the  witness  Laura 
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Herrington  is  in  law  a  competent  witness;  but  the 
credibility  of  her  testimony  and  how  far  she  is  to  be 
believed,  is  to  be  determined  by  the  jury,  and  is  more 
or  less  credible  according  to  the  circumstances  of 
facts  that  concur  in  that  testimony.) 

Given. 
(It  is  one  thing  whether  the  testimony  of  a  witness 
be  heard;  another  thing  whether  that  testimony  be 
believed  when  it  is  heard.) 

Refused. 
It  is  true  that  the  accusation  of  rape  is  one  easily 
to  be  made  and  hard  to  be  proved,  and  harder  to  be 
defended  by  the  party  accused,  though  ever  so  in- 
nocent.) 

Covered.— CHARLES  E.  BUNNELL. 
[628] 

No.  8. 
The  jury  is  instructed  that  the  testimony  of  the 
witness  Laura  Herrington  should  be  cautiously  scru- 
tinized, and  the  jury  should  diligently  guard  them- 
selves from  the  undue  influence  of  the  s}Tiipathy  in 
her  behalf  which  her  testimony  is  apt  to  excite.  If 
she  concealed  or  imparted  information  of  the  offense ; 
the  person  to  whom  such  information  was  imparted, 
the  conditions  under  which  it  was  so  imparted;  as 
well  as  the  place  of  the  commission  of  the  offense 
charged,  the  surroundings,  the  time,  the  season,  the 
condition  of  weather,  these  and  other  circumstances 
should  be  considered  by  the  jury;  also  the  manner 
in  which  she  testifies,  the  consistencv  of  lier  testi- 
mony,  its  probability  or  improbability  and  Ium*  do- 
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meanor  on  the  witness-stand  should  be  fairly  and 
carefully  viewed  by  the  jury,  before  the  jury  is  satis- 
fied with  the  truth  of  her  evidence. 

Refused   except   as    covered    in    instructions 
given.— CHARLES  E.  BUNNELL. 
[629] 

No.  9. 

The  first  count  of  the  indictment  charges  the  de- 
fendant with  the  crime  of  statutory  rape  alleged  to 
have  been  committed  by  him  in  a  vacant  cabin  in 
Fairbanks,  on  the  evening  of  December  23,  1914,  by 
carnally  knowing  one  Laura  Herrington,  she  then 
and  there  being  a  female  person  under  the  age  of 
sixteen  years  and  he  being  over  that  age.  The 
Government  upon  this  charge  relies  for  a  conviction 
on  the  testimony  of  the  said  Laura  Herrington,  and 
no  other  wdtness  was  called  by  the  Government  to 
testify  directly  to  the  time  and  place  or  circum- 
stances of  the  alleged  offense. 

You  are  instructed  that  w^here,  as  in  this  case,  to 
prove  the  charge  contained  in  the  said  first  count, 
the  Government  relies  upon  the  uncorroborated 
testimony  of  the  said  female  person  unsustained  by 
other  evidence,  or  by  facts  or  circumstances  corrobo- 
rating it,  you  should  view  her  testimony  with  great 
caution. 

You  are  further  instructed  that  in  considering  her 
testimony,  you  may  take  into  consideration  the  facts 
and  circumstances  surrounding  the  place  where  the 
alleged  offense  is  charged  to  have  been  committed — 
all  the  facts  and  circumstances  at  the  time  and  im- 
mediately after  the  alleged  offense  was  committed — 
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in  determining  the  weight  of  her  testimony,  and  the 
reasonableness  thereof,  as  showing  to  your  minds 
the  credit  to  be  given  to  the  same. 

Refused.— CHARLES  E.  BUNNELL. 
[630] 

No.  10. 

In  the  second  count  in  the  indictment  the  defendant 
is  charged  with  an  attempt  to  commit  the  crime  of 
statutory  rape,  by  carnally  knowing  and  abusing  one 
Laura  Herrington,  she  being  at  the  time  under  the 
age  of  sixteen  years  and  he  being  over  that  age. 

An  attempt  to  commit  a  crime  is  an  act  done  in 
part  execution  of  a  criminal  design,  amounting  to 
more  than  mere  preparation,  but  falling  short  of 
actual  consummation,  and  possessing,  except  for 
failure  to  consummate,  all  the  elements  of  the  sub- 
stantive crime.  There  is  a  class  of  acts  which  may 
be  done  in  pursuance  of  an  intention  to  commit  a 
crime,  but  not  in  legal  sense,  a  part  of  it,  and  do  not 
constitute  an  indictable  attempt;  such  as  the  pur- 
chase of  a  gun  with  the  design  of  committing  mur- 
der, or  the  procuring  of  poison  with  the  same  intent. 
These  and  like  acts  are  considered  in  the  nature  of 
mere  preliminary  preparation,  and  not  as  acts  to- 
w^ards  the  consummation  of  the  crime.  To  consti- 
tute an  indictable  attempt  to  commit  the  crime  of 
statutory  rape,  something  more  than  mere  intention 
is  necessary  and  even  more  than  solicitation. 

It  follows  from  these  principles  of  law,  that  if  you 
find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  at  the  house  of  said  Laura  Herrington,  in  Faii'- 
banks,  on  the  evening  of  February  14,  191(),  the  de- 
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fendant  arranged  and  agreed  with  said  girl  (she  then 
being  under  sixteen  years  [631]  of  age  and  he  be- 
ing over  that  age),  to  meet  her  at  the  shop  of  J.  P. 
Rose,  on  Lacey  Street,  in  said  town  on  the  evening 
of  February  15,  1916,  for  the  purpose  of  then  and 
there  having  eamal  intercourse  with  her;  that  on 
the  evening  of  said  February  15,  1916,  defendant  did 
go  to  said  shop,  and  after  getting  there  engaged  in 
conversation  with  said  Rose  who  was  present  in  said 
shop,  but  if  you  further  find  from  the  evidence  or 
entertain  a  reasonable  doubt  of  the  truth  thereof 
that,  Avhile  in  said  shop  on  said  evening,  defendant 
committed  no  act  in  furtherance  of  said  arrange- 
ment with  Laura  Herrington,  but  on  the  contrary 
for  some  or  any  reason,  abandoned  such  arrange- 
ment and  purpose;  that  after  such  abandonment  of 
arrangement  and  purpose  the  said  Laura  Herring- 
ton  came  to  the  shop  of  said  Rose  pursuant  to  said 
arrangement,  but  the  defendant  did  and  said  nothing 
to  her  in  furtherance  of  such  previous  agreement  at 
her  home,  then  I  charge  you  that  he  is  not  guilty  of 
an  attempt  to  commit  rape  as  charged  in  said  second 
count,  and  you  should  acquit  him  of  such  charge  of 
attempt. 

The  defendant  denies  that  he  made  any  arrange- 
ment or  had  any  agreement  at  any  time  with  said 
Laura  Herrington  at  her  home,  or  at  any  other  place, 
to  have  carnal  intercourse,  with  her  on  the  evening 
of  February  15,  1916,  or  at  any  other  time,  at  the 
shop  of  J.  P.  Rose,  on  Lacey  Street,  in  [632] 
Fairbanks,  or  at  any  other  place.  If  you  be- 
lieve from  all  the  evidence  in  the  case,  both  direct 
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and  circumstantial,  that  such  denial  is  true,  or  enter- 
tain a  reasonable  doubt  of  its  truth,  then  you  must 
acquit  of  the  charge  of  attempt  contained  in  said 
second  count. 

Eefused  as  requested.— CHAELES  E.  BUN- 
NELL.    [633] 

No.  11. 

If  you  find  from  the  evidence  that  the  said  Laura 
Herrington  at  and  before  the  time  she  gave  her  testi- 
mony before  you,  was  a  person  of  bad  morals  in  the 
matter  of  chastity  and  was  at  such  times  unchaste, 
that  fact  of  itself  would  not  mean  that  the  crime  of 
statutory  rape  and  the  attempt  to  commit  such  crime 
upon  her,  wdth  her  consent,  could  not  be  effected. 
Such  evidence  could  only  be  considered  by  you  as 
effecting  her  credibility  as  a  witness.     * 

Eefused.— CHARLES  E.  BUNNELL. 

[  Indorsement.  ]     [634] 

The  defendant,  in  the  presence  of  the  jury  and  be- 
fore they  retired  to  deliberate  upon  their  verdict, 
took  the  following  exceptions: 

The  defendant  excepts  to  the  ruling  of  the  Court 
refusing  to  give  and  read  to  the  jury  Instructions 
from  Number  1  to  11  requested  by  the  defendant, 
for  the  reason  that  the  same  are  correct  statements 
of  law  as  to  the  points  covered  by  said  instructions, 
and  no  similar,  proper  or  adequate  statements  of  the 
law  have  been  given  elsewhere  by  the  Court  iu  its 
instructions  as  given  and  read  to  the  jury. 

Which  exception  is  allowed  by  the  Court.      [635] 

And  now  in  furtherance  of  justice,  and  that  right 


630  W.  H.  Wooldridge  vs, 

may  be  done,  the  defendant  presents  the  foregoing 
as  his  Bill  of  Exceptions  in  this  case,  and  prays  that 
the  same  may  be  settled  and  allowed  and  signed  and 
certified  by  the  Judge  of  this  Court  in  the  manner 
provided  by  law. 

T.  A.  MARQUAM, 
BION  A.  DODGE, 
Attorneys  for  Defendant, 

Fairbanks,  Alaska. 
Due  service  of  the  above  proposed  Bill  of  Excep- 
tions is  hereby  admitted  this  eighth  day  of  May, 
1916. 

R.  F.  ROTH, 
United  States  District  Attorney.     [636] 
[Title.] 

Order  Approving,  Allowing  and  Settling  Bill  of 

Exceptions. 

BE  IT  REMEMBERED :  That  upon  this  the  15th 
day  of  May,  1916,  the  above-named  defendant  duly 
presented  the  foregoing  bill  of  exceptions  for  settle- 
ment, which  said  proposed  bill  of  exceptions  was 
served  and  filed  within  the  time  allowed  by  law  by 
the  orders  of  this  Court,  which  said  bill  of  excep- 
tions consists  of  the  foregoing  typewritten  pages  of 
the  proceedings  and  testimony  of  the  witnesses  given 
on  behalf  of  the  plaintiff  and  defendant  as  well  as 
the  exhibits  and  documentary  evidence  introduced 
on  the  trial  of  said  cause  and  the  instructions  of  the 
Court  and  defendant's  exceptions  thereto  and  the 
instructions  proposed  by  the  defendant  with  the  de- 
nial of  the  Court  to  give  the  same  and  the  exceptions 
thereto  by  defendant. 
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The  foregoing  constitutes  a  full  and  true  report 
of  all  the  proceedings  had  upon  the  trial  of  said 
cause  and  of  the  objections  and  excejjtions  made  and 
taken  during  said  trial  and  the  rulings  of  the  Court 
thereon. 

And  it  appearing  to  the  Court  from  an  exami- 
nation of  said  bill  of  exceptions  that  the  same 
contains  all  the  evidence,  testimony  and  exhibits 
introduced  and  given  upon  the  trial  of  said  cause 
as  well  as  the  proceedings  therein  not  of  record,  and 
is  in  all  respects  true  and  correct.     [637] 

Now,  therefore,  on  motion,  it  is  hereby  ordered 
that  the  foregoing  typewritten  pages  be  and  the 
same  is  hereby  approved,  allowed  and  settled  as  the 
bill  of  exceptions  in  the  above-entitled  cause  and 
made  a  part  of  the  record  herein. 

It  is  further  ordered  and  adjudged  that  the  fore- 
going bill  of  exceptions  constitutes  all  of  the  evi- 
dence, testimony,  exhibits  and  proceedings  had  in 
the  above-entitled  cause  not  appearing  of  record, 
and  that  the  same  is  in  all  respects  full,  true  and  cor- 
rect, and  has  been  filed  and  presented  within  the  time 
allowed  by  law  and  the  orders  of  this  Court. 

Done  at  Fairbanks,  Alaska,  this  15th  day  of  May, 
1916. 

CHARLES  E.  BUNNELL, 
Judge  of  the  District  Court,  Territory  of  Alaska, 
Fourth  Division. 

Entered  in  Court  Journal  No.  13,  page  562. 

[Indorsement.]      [638] 

[Endorsed]:  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.     May  15,  1916.     J.  E.  (^ark, 
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Clerk.  By  Sidney  Stewart,  Deputy.  Refiled  in  the 
District  Court,  Territory  of  Alaska,  4th  Div.  May 
15,  1916.  J.  E.  Clark,  Clerk.  By  Sidney  Stewart, 
Deputy.     [639] 


[Title.] 

Petition  for  Writ  of  Error  and  Supersedeas. 

W.  H.  Wooldridge,  the  defendant  in  the  above- 
entitled  cause,  feeling  himself  aggrieved  by  the  ver- 
dict of  the  jury  in  said  cause,  and  the  judgment 
pronounced  and  entered  on  the  eighth  day  of  April, 
A.  D.  1916,  comes  now  by  T.  A.  Marquam  and  Bion 
A.  Dodge,  his  attorneys,  and  complains  that  in  the 
record  and  proceedings  had  in  said  cause,  and  also 
in  the  rendition  of  the  said  verdict  and  judgment  in 
said  above-entitled  cause  in  said  District  Court  for 
the  Territory  of  Alaska,  Fourth  Judicial  Division, 
thereof,  at  the  March  A.  D.  1916  term  thereof,  mani- 
fest error  has  happened  to  the  great  damage  of  said 
defendant,  and  petitions  said  Court  for  an  order 
allowing  said  defendant  to  prosecute  a  writ  of  error 
to  the  Honorable  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  under  and  according 
to  the  laws  of  the  United  States  in  that  behalf  made 
and  provided,  and  also  that  an  order  be  made  fixing 
the  amount  of  security  and  bond  which  the  defend- 
ant shall  give  and  furnish  upon  said  writ  of  error 
as  a  supersedeas,  and  that  upon  the  giving  of  such 
security  all  further  proceedings  in  this   Court  be 
suspended  and   stayed  until   the  determination  of 
said  writ  of  error  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 


The  United  States  of  America.  633 

WHEREFORE  said  defendant  prays  for  the  al- 
lowance of  a  writ  of  error,  and  for  an  order 
fixing  the  amount  of  security  by  bond  for  a  stay  of 
proceedings  and  supersedeas  in  said  cause,  and  for 
such  other  orders  and  process  as  may  cause  the  same 
to  be  corrected  by  [640]  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 
Dated  this  11th  day  of  April,  A.  D.  1916. 

T.  A    MARQUAM, 
BION  A.  DODGE, 
Attorneys  for  Defendant. 
Allowed. 

CHARLES  E.  BUNNELL, 

District  Judge. 
Received  a  copy  hereof  this  11th  day  of  April, 
1916. 

R.  F.  ROTH, 
Dist.  Atty. 

[Endorsed]:  No.  708— Cr.  In  District  Court, 
Territory  of  Alaska,  Fourth  Division.  United 
States  of  America  vs.  W.  H.  Wooldridge.  Petition 
for  Writ  of  Error  and  Supersedeas.  Filed  in  tne 
District  Court,  Territory  of  Alaska,  4th  Div.  Apr. 
11,  1916.  J.  E.  Clark,  Clerk.  By  Sidney  Stewart, 
Deputy.     [641] 


[Title.] 

Assignment  of  Errors. 
Comes  now  W.  H.  Wooldridge,  the  plaintiiT  in 
error,  and  files  thc^  following  Assignment  of  Kri'ors 
upon  which  he  will  rely  upon  his  prosecution  o\  tlu^ 
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Writ  of  Error  in  the  above-entitled  cause : 

I. 
The  Court  erred  in  overruling  defendant's  objec- 
tion to  the  introduction  of  any  testimony  whatever 
under  the  indictment  and  the  two  counts  thereof, 
for  the  reason  and  upon  the  grounds  that  the  state- 
ment of  facts  set  forth  therein  (count  two)  do  not 
constitute  a  crime ;  excepted  to  by  defendant. 

II. 
The  Court  erred  in  allowing  the  testimony  of 
Laura  Herrington  a  witness  for  the  prosecution,  to 
go  to  the  jury  during  the  trial  of  said  cause  over  the 
objection  of  defendant's  counsel,  to  the  effect  that 
she  had  a  conversation  wdth  Ed  Hall  (a  witness) 
and  told  Ed  Hall  she  had  been  out  that  night  with 
Wooldridge,  and  that  Wooldridge  had  given  her 
two  dollars  and  a  half  and  ow^ed  her  a  dollar  more, 
all  of  w^hich  was  duly  excepted  to  by  defendant. 

III. 
The  Court  erred  in  allowing  the  testimony  of 
said  witness  Laura  Herrington  to  go  before  the  jury 
during  said  trial  over  the  objection  of  defendant's 
counsel,  to  the  effect  that  two  or  three  days  after  her 
alleged  meeting  with  Wooldridge^  she  met  her  sister 
Catherine  on  the  street  one  day  and  '4iad  a  talk 
with  her  about  the  [642]  affair  that  occurred  be- 
tween her  and  Wooldridge,"  and  ''I  showed  her  the 
money";  duly  excepted  to  by  defendant. 

IV. 
The  Court  erred  in  admitting  the  testimony  of 
Ed  Hall,  a  witness  for  the  prosecution,  before  the 
jury  during  said  trial  over  the  objections  of  defend- 
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ant's  counsel,  to  the  effect  that  he  met  Laura  Her- 
rington  at  Morency's  home  two  or  three  days  before 
Chirstmas  and  ^'she  showed  me  two  dollars  and  a 
half  which  she  said  she  got  from  Wooldridge  and 
would  get  a  dollar  more,"  w^hich  w^as  for  going  to 
a  cabin  with  Wooldridge  who  had  done  something  to 
her;  duly  excepted  to  by  defendant. 

V. 

The  Court  erred  in  admitting  the  testimony  of 
George  Berg,  a  witness  for  the  prosecution  before 
the  jury  during  said  trial,  over  the  objections  of  de- 
fendant's counsel  and  motion  to  strike  same  as  to 
what  was  said  and  done  in  Rose's  shop  February  15, 
1916,  about  8  o'clock  P.  M.,  the  same  being  the  con- 
clusions of  witness  from  what  he  afterwards  heard 
and  not  what  he  heard  or  witnessed,  the  testimony 
showing  he  (Berg)  admitted  he  could  not  hear  what 
was  said  *^only  a  word  now  and  then" ;  excepted  to  by 
defendant. 

VI. 

The  Court  erred  in  admitting  the  testimony  of 
said  witness  George  Berg  before  the  jury  at  said 
trial  over  the  objection  of  defendant's  counsel,  to 
the  effect  ^^Some  time  in  the  fore  part  of  February 
I  was  informed  I  was  to  undertake  the  investigation 
of  Wooldridge  and  learn  whether  or  not  Laura  Her- 
rington  was  telling  the  truth,"  and  testimony  of  liki^ 
and  similar  character,  exceptions  by  defendant. 

VII. 

The  Court  erred  in  allowing  thc^  testimony  of 
J.  H.  Miller,  a  deputy  marshal,  a  witness  for  \\\v 
Government,  to  go  before  the  jury  at  said  trial  owv 
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the  objections  of  defendant's  counsel,  to  the  effect 
that  Roth,  the  United  States  Attorney,  first  apprised 
witness  of  facts  out  of  which  the  indictment  grew, 
and  that  Roth  requested  witness  to  get  Laura  Her- 
rington  and  her  father  and  bring  them  to  Roth's 
[643]     office,  and  witness  sent  Berg  out  and  he  got 
them,  brought  them  up  and  had  a  conversation  re- 
garding another  case  of  a  similar  nature,  the  Bobby 
Jones  case,  then  Roth  or  I  asked  her  (Laura  Her- 
rington)  if  anyone  else  had  ever  bothered  her  and 
she   stated   Wooldridge   had,   then   I   asked   her  if 
Wooldridge  had  ever  bothered  her  or  attempted  a 
thing  like  that  since,  and  she  said  to  me  that  Wool- 
dridge had  many  times,  that  he  had  bothered  her 
many  times  since  that  time.     I  told  her  if  he  ever 
bothered  her  again  and  tried  to  make  a  date  with 
her  to  go  ahead  and  make  a  date  with  him  and  then 
let  me  know  about  it,  and  she  said  she  would  do  so. 
My  idea  was  to  get  them  together  and  determine 
from  their  conversation  whether  the  girl  was  tel- 
ling the  truth.     The  next  I  heard  was  when  her 
father,  George  Herrington,  came  to  me  February  14, 
1916,  and  told  me  his  girl  had  made  a  date  that 
evening  with  Wooldridge;  then  I  went  down  and 
looked  over  the  house  to  see  if  I  could  put  men  in 
there,  asked  Berg  to  get  a  man.     I  got  one  and  went 
down  and  2)repared  the  three  men  and  the  house. 
Berg  returned  that  nothing  came  of  it,  so  I  wanted 
to  go  down  there  and  find  out  from  the  girl  why  the 
arrangement  had  not  been  carried  out.     Next  morn- 
ing George  Herrington  came  to  the  office  and  told  me, 
after  Berg  and  I  had  left,  Wooldridge  came  to  the 
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house  and  she  had  made  a  date  with  him  at  Rose's 
bicycle  shop  for  8  o'clock  next  evening.  I  went  up 
and  took  a  look  around  Rose's  shop  to  see  if  there 
were  a  chance  to  place  anybody  there  in  shape  to 
overhear  a  conversation  between  these  people.  I 
found  a  place  through  McDermott's  store.  Then  I 
called  my  deputies  and  told  them  of  my  plan,  told 
Frank  Hall,  a  deputy,  to  get  the  keys  of  Judge 
Pratt's  office,  told  McMullen,  another  deputy,  to  go 
with  Hall.  I  told  Deputy  Berg  and  Deputy  Wood 
to  place  themselves  by  a  door  where  they  could  see 
and  listen,  and  I  stayed  outside  and  met  the  girl  and 
her  father.  I  told  the  girl  to  talk  '*  about  the  time 
you  claim  Wooldridge  had  sexual  intercourse  with 
you,"  and  she  said  she  w^ould,  ^^And  I  also  told  her, 
if  anything  comes  up"  to  say  ^'be  careful,"  or  some 
such  words,  and  there  would  be  something  that 
would  cause  a  stop,  but  to  hold  a  conversation  with 
him,  to  the  admission  of  which  testimony,  and  the 
whole,  and  every  part  thereof,  [644]  objection 
was  repeatedly  made  by  defendant's  counsel,  over- 
ruled and  excepted  to.  Motion  w^as  made  by  defend- 
ant's counsel  to  strike  same  and  every  part  thereof, 
and  denied  by  the  Court,  which  exception  was  duly 
taken. 

VIII. 
The  Court  erred  in  allowing  the  testimony  of 
said  J.  H.  Miller,  over  the  objection  of  defendant's 
counsel  to  the  effect  that  ^^Berg  and  I  started  to  take 
the  girl  home;  we  got  down  a  little  ways  and  we 
concluded  if  we  wanted  to  q:^^^^  the  truth,  wo  had 
better  question  Mr.  Rose  before  he  and  Wooldridge 
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talked  together.  I  went  to  oiBce  and  sent  Deputy 
McMullen  after  Mr.  Rose  and  I  asked  him,  took  a 
pad  of  paper,  I  had  the  other  boys  come  in.  I  asked 
him  some  questions,  he  volunteered  some  'ques- 
tions' Berg  spoke  to  him  about  parts  of  his  state- 
ment, and  I  wrote  them  all  down,  repeated  it,  handed 
him  the  paper  and  told  him  to  read  it.  He  hadn't 
his  glasses  and  I  told  Deputy  Hall  to  read  it.  Rose 
signed  it  and  swore  to  it.  (Paper,  Plaintiff's  Ex- 
hibit 1,  shown  witness),"  and  all  testimony  of  like 
and  similar  nature,  which  was  objected  to  by  de- 
fendant's counsel,  who  also  moved  to  strike  such 
testimony  of  Miller,  and  every  part  and  portion 
thereof,  which  motion  was  denied  and  exception 
taken. 

IX. 

The  Court  erred  in  allowing  the  testimony  of 
J.  P.  Rose,  a  witness  for  the  prosecution  upon  said 
trial,  upon  the  objections  of  defendant's  counsel,  as 
to  what  had  been  said  and  had  occurred  in  his  place, 
as  he  had  stated  same  to  Chief  Deputy  Miller  and 
the  other  deputies  in  the  absence  of  the  defendant. 

X. 

The  Court  erred  in  allowing  the  testimony  of  wit- 
ness George  Berg  for  the  prosecution  upon  said  trial, 
over  the  objections  of  defendant's  counsel,  as  to 
what  Berg  said  what  Rose  had  said,  and  what  Miller 
and  Hall  had  said,  in  the  marshal's  office  relative  to 
what  had  occurred  in  Rose's  place  of  business  that 
evening  in  the  absence  of  defendant,  and  as  to  what 
Berg  himself  said  upon  the  same  subject  to  Rose  and 
others  during  the  absence  of  defendant.     [645] 
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XI. 

The  Court  erred  in  peimitting  the  testimony  of 
P.  McMullen,  a  witness  for  the  prosecution  upon 
said  trial,  over  the  objections  of  defendant's  counsel, 
as  to  the  conversation  had  bv  and  with  witness 
Miller,  Berg,  Rose  and  others  in  the  Marshal's  office 
in  the  absence  of  defendant. 

XII. 

The  Court  erred  in  pemiitting  the  testimony  of 
J.  P.  Eose,  a  witness  for  the  prosecution  upon  said 
trial,  over  the  objections  of  defendant's  counsel,  as 
to  his  testimony  before  the  grand  jury  in  the  absence 
of  defendant. 

XIII. 

The  Court  erred  in  permitting  the  testimony  of 
J.  P.  Norris,  R.  M.  Crawford,  H.  X.  Shead,  William 
Pendergraft  and  Tom  Utigaard,  members  of  the 
grand  jury^  and  witnesses  for  the  prosecution  upon 
said  trial,  over  the  objections  of  defendant's  counsel, 
to  the  effect  that  the  witness  Rose  was  sworn  before 
said  grand  jury,  and  that  Government  counsel  read 
witnesses  purported  extracts  from  the  purported 
signed  statements  of  witness  Rose  and  asked  them  if 
that  was  what  Rose  testified  to  before  the  grand  jury, 
to  which  questions  the  said  witnesses,  and  each  of 
them,  answered  ''Yes,"  and  like  and  similar  (pies- 
tions,  all  of  which  were  duly  excepted  to  by  defend- 
ant's counsel,  overruled,  exceptions  taken,  moved  to 
be  stricken,  denied,  and  exceptions  taken. 

XIV. 

The  Court  erred  in  permitting  the  introdui^tiou  in 
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evidence  before  said  jury  at  said  trial,  over  the  ob- 
jections of  defendant's  counsel,  of  the  alleged  signed 
statement  of  J.  P.  Rose,  marked  Plaintiff's  Exhibit 
One  (1). 

XV. 

The  Court  erred  in  permitting  the  testimony  of 
Laura  Herrington,  a  witness  for  the  prosecution, 
to  go  before  the  jury  at  said  trial  over  the  objection 
of  defendant's  counsel,  upon  her  redirect  exami- 
nation, to  the  effect:  Q.  ''Did  you  lay  down  on  the 
coat?  A.  ''Yes."  Q.  "Were  your  legs  apart?" 
A.  "Yes."  [646]  Q.  "What  did  defendant  do  to 
you  ?  "  A.  "  I  can 't  explain  it. "  Q.  "  Did  you  have 
sexual  intercourse?"    A.  "Yes." 

XV. 

The  Court  erred  in  refusing  to  permit  Bion  A. 
Dodge  to  testify  on  behalf  of  the  defendant  at  said 
trial,  upon  objections  by  Government  counsel,  rela- 
tive to  the  witness,  Mrs.  George  Herrington,  having 
told  him  that  Wooldridge  had  loaned  her  a  dollar, 
which  testimony  was  excluded  upon  the  grounds 
that  a  proper  foundation  had  not  been  laid. 

XVI. 

The  Court  erred  in  refusing  to  permit  J.  E.  Clark, 
Clerk  of  the  Court,  a  witness  called  on  behalf  of  the 
defendant,  to  testify  at  said  trial,  over  the  objection 
of  Government  counsel,  in  answer  to  the  following 
question  propounded  by  defendant's  counsel:  "Have 
you  among  your  records  a  record  in  your  office  of 
an  indictment  against  J.  P.  Rose  for  rape"? 
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XVII. 

The  Court  erred  in  denying  the  motion  made  by  the 
defendant  !s  counsel,  upon  the  close  of  the  testimony 
of  the  Government,  that  the  Court  direct  the  jury 
to  return  a  verdict  of  not  guilty  upon  the  second 
count  in  the  indictment,  upon  the  grounds,  in  sub- 
stance: That  the  evidence  was  insufficient  to  justify 
a  verdict  of  guilty  and  that  it  was  against  the  law, 
and  that  upon  motion  for  a  new  trial  the  Court 
should  set  a  verdict  of  guilty  aside,  and  that  the 
testimony  fails  to  establish  the  commission  of  the 
offense  charged,  or  any  offense;  there  was  no  in- 
tent, no  overt  act,  and  whatever  was  done  amounted 
at  the  most  to  but  solicitation,  and  the  Alaska  stat- 
ute making  an  attempt  a  substantive  offense,  solici- 
tation is  not  an  attempt;  that  the  testimony  did  not 
disclose  any  act  tending  to  prove  the  commencement 
of  the  consummation  of  any  attempt  whatever,  and 
also  that  the  defendant  was  not  prevented  or  inter- 
cepted by  any  person  or  persons  whomsoever  or 
cause  whatsoever  and  also  that  said  second  count 
failed  to  charge  any  offense  under  the  Alaska  statute. 

XVIII. 

The  Court  erred  in  denying  the  motion  made  by 
the  defendant  [647]  upon  the  close  of  the  testi- 
mony of  the  Government,  in  substance,  that  the  Gov- 
ernment then  and  there  elect  upon  which  count  in 
said  indictment  the  Government  would  stand,  and 
upon  which  count  it  would  elect  to  have  a  verdict 
found,  which  motion  was  denied  and  exception  taken 
by  defendant's  counsel. 
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XIX. 

The  Court  erred  in  denying  the  renewal  of  the 
motion  of  defendant  to  instruct  the  jury  to  find  a 
verdict  of  not  guilty  upon  the  conclusion  of  all  of  the 
testimony,  substantially  upon  the  same  ground  as 
stated  upon  the  previous  motion,  to  the  denial  of 
which  motion  defendant  excepted. 


The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction  during  the  course  of  the  charge 
to  the  jury: 

INSTRUCTION  NO.  1. 

The  Court  instructs  the  jury  that  they  are  the  sole 
judges  of  the  credibility  of  an};^  witnesses  who  tes- 
tified in  this  case,  and  if  they  believe  from  the  evi- 
dence that  any  witness  has  testified  falsely  herein, 
they  are  at  liberty  to  disbelieve  his  or  her  testimony 
in  whole  or  in  part.  And  if  any  witness  before  tes- 
tifying in  this  case,  has  made  any  statement  out  of 
court,  concerning  any  of  the  material  matters,  ma- 
terially different  and  at  variance  with  what  he  or 
she  stated  on  the  witness-stand,  then  this  jury  are 
instructed  by  the  Court  that  these  facts  tend  to  im- 
peach either  the  recollection  or  the  truthfulness  of 
such  witness;  and  the  jury  should  consider  these  facts 
in  estimating  the  weight  which  ought  to  be  given  to 
his  or  her  testimony. 

XXI. 

The  said  Court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 

INSTRUCTION  NO.  2. 

The   jury   is   instructed   that   evidence  is  of  two 


The  United  States  of  America,  643 

classes;  direct  and  positive,  presumptive  and  circum- 
stantial, and  if  the  evidence  in  this  case  discloses  that 
a  portion  of  the  evidence  is  indirect,  presumptive 
[648]  and  circumstantial,  then  in  the  consid- 
eration of  such  indirect,  presumptive  and  circum- 
stantial evidence  the  jury  must  be  convinced  that 
such  circumstances  are  absolutely  incompatible, 
upon  any  reasonable  hypothesis  with  the  innocence 
of  the  defendant  and  incapable  of  explanation  upon 
any  reasonable  hypothesis  other  than  the  guilt  of 
the  accused  and  if  the  jury  is  not  so  convinced  of 
the  guilt  of  the  defendant  from  such  indirect,  pre- 
sumptive and  circumstantial  evidence  together  with 
the  direct  and  positive  evidence,  the  verdict  must  be 
to  acquit  the  defendant. 

XXII. 
The  Court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction : 

INSTRUCTION  NO.  3. 

The  jury  is  further  instructed  that  the  rule  of  law 
which  clothes  every  person  accused  of  crime  with 
the  presumption  of  innocence,  and  imposes  upon  the 
Government  the  burden  of  establishing  his  guilt  be- 
yond a  reasonable  doubt,  is  not  intended  to  aid  any- 
one who  is  in  fact  guilty  of  crime  to  escape,  but  is 
a  humane  provision  of  law,  intended,  so  far  as  hmnan 
agencies  can,  to  guard  against  the  danger  of  any 
innocent  person  being  unjustly  convicted.  By  a 
reasonable  doubt  is  meant  that  kind  of  a  doubt  in- 
terposed in  the  graver  transactions  of  Hfe,  after 
comparison  and  consideration  of  the  facts  and  tes- 
timony involved,  would  cause  a  reasonable  and  pru- 
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dent  man  to  hesitate  and  pause.  It  follows,  there- 
fore, that  after  such  consideration  the  jury  should 
acquit  defendant  unless  they  can  feel  an  abiding  con- 
viction to  a  moral  certainty  of  the  truth  of  the 
charge  beyond  a  reasonable  doubt. 

XXIII. 
The  said  Court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 

INSTRUCTION  NO.  4. 

The  jury  is  further  instructed  that  the  presumption 
of  innocence  is  not  a  mere  form,  to  be  disregarded  at 
pleasure,  but  it  is  an  [  649]  essential  substantial  part 
of  the  law  of  the  land  and  binding  on  the  jury  in  this 
case,  as  in  all  criminal  cases;  and  it  is  the  duty  of 
the  jury  to  give  the  defendant  in  this  case  the  full 
benefit  of  this  presumption  which  clings  to  him,  sur- 
rounds, shields  and  protects  him  throughout  the  en- 
tire trial  of  this  case,  and  to  acquit  the  defendant 
imless  the  evidence  in  the  case  convinces  you  of  his 
guilt  as  charged,  beyond  all  reasonable  doubt. 

XXIV. 
The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction : 

INSTRUCTION  NO.  6. 

The  jury  is  instructed  that  if  the  testimony  in  this 
case  in  its  weight  and  effect  be  such  that  two  con- 
clusions can  be  reasonably  drawn  from  it,  the  one 
favoring  the  innocence  of  the  defendant,  and  the 
other  tending  to  establish  his  guilt,  the  law  makes  it 
your  duty  to  accept  the  conclusion  tending  towards 
the  innocence. 
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XXV. 

The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instructions : 

INSTRUCTION  NO.  7. 

The  jury  is  instructed  that  the  witness  Laura  Her- 
rington  is  in  law  a  competent  witness ;  but  the  credi- 
bility of  her  testimony  and  how  far  she  is  to  be 
believed,  is  to  be  determined  by  the  jury,  and  is  more 
or  less  credible  according  to  the  circumstances  of 
fact  that  concur  in  that  testimony.  It  is  one  thing 
whether  the  testimony  of  a  witness  be  heard;  an- 
other thing  whether  that  testimony  be  believed  when 
it  is  heard.  It  is  true  that  the  accusation  of  rape  is 
one  easily  to  be  made  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused,  though 
ever  so  innocent. 

XXVI. 

The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction: 

INSTRUCTION  NO.  8. 
The  jury  is  instructed  that  the  testimony  of  the 
witness  [650]  Laura  Herrington  should  be  cau- 
tiously scrutinized,  and  the  jury  should  diligently 
guard  themselves  from  the  undue  influence  of  the 
sympathy  in  her  behalf  which  her  testimony  is  apt 
to  incite.  If  she  concealed  or  imparted  information 
of  the  oifense,  the  person  to  whom  such  information 
was  imparted,  as  well  as  the  place  of  the  commission 
of  the  offense  charged,  the  surroundings,  the  time, 
the  season,  the  condition  of  weather,  these  and  other 
circumstances  should  be  considered  by  the  jury;  also 
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the  mnnner  in  which  she  testifies,  the  consistency 
of  her  testimony,  its  probability  or  improbabihty  and 
her  demeanor  on  the  witness-stand  should  be  fairly 
and  carefully  viewed  by  the  jury,  before  the  jury  is 
satisfied  with  the  truth  of  her  evidence. 

XVIII. 
The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction : 

INSTRUCTION  NO.  10. 

In  the  second  count  in  the  indictment  the  defend- 
ant is  charged  w  ith  an  attempt  to  commit  the  crime 
of  statutory  rape,  by  carnally  knowing  and  abusing 
one  Laura  Herrington,  she  being  at  the  time  under 
the  age  of  sixteen  years  and  he  being  over  that  age. 

An  attempt  to  commit  a  crime  is  an  act  done  in 
part  execution  of  a  criminal  design,  amounting  to 
more  than  mere  preparation,  but  falling  short  of 
actual  consummation,  and  possessing,  except  for  fail- 
ure to  consummate,  all  the  elements  of  the  substan- 
tive crime.  There  is  a  class  of  acts  which  may  be 
done  in  pursuance  of  an  intention  to  commit  a  crime, 
but  not  in  legal  sense,  a  part  of  it,  and  so  not  consti- 
tute an  indictable  attempt;  such  as  the  purchase  of 
a  gun  with  the  design  of  committing  murder,  or  the 
procuring  of  poison  with  the  same  intent.  These 
and  like  acts  are  considered  in  the  nature  of  mere 
preliminary  preparation,  and  not  as  acts  towards  the 
consummation  of  the  crime.  To  institute  an  indict- 
able attempt  to  commit  the  crime  of  statutory  rape, 
something  more  than  intention  is  necessary  and  even 
more  than  solicitation. 
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It  follows  from  these  principles  of  law,  that  if  you 
find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  at  the  house  of  said  Laura  Herrington,  in  Fair- 
banks, on  the  evening  of  February  14,  1916,  [651] 
the  defendant  arranged  and  agreed  with  said  girl 
(she  then  being  under  sixteen  years  of  age  and  he 
being  over  that  age),  to  meet  her  at  the  shop  of  J.  P. 
Rose,  on  Lacey  Street,  in  said  town  on  the  evening 
of  February  15,  1916,  for  the  purpose  of  then  and 
there  having  carnal  intercourse  with  her;  that  on 
the  evening  of  said  February  15, 1916,  defendant  did 
go  to  said  shop,  and  after  getting  there  engaged  in 
conversation  with  said  Rose,  who  was  present  in  said 
shop,  but  if  you  further  find  from  the  evidence  or 
entertain  a  reasonable  doubt  of  the  truth  thereof 
that,  while  in  said  shop  on  said  evening,  defendant 
committed  no  act  in  furtherance  of  said  arrangement 
with  Laura  Herrington,  but  on  the  contrary,  for  some 
or  any  reason,  abandoned  such  arrangement  and 
purpose;  that  after  such  abandonment  of  arrange- 
ment and  purpose  the  said  Laura  Herrington  came 
to  the  shop  of  said  Rose  pursuant  to  said  arrange- 
ment, but  the  defendant  did  and  said  nothing  to  her 
in  furtherance  of  such  previous  agreement  at  her 
home,  then  I  charge  you  that  he  is  not  guilty  of  an 
attempt  to  commit  rape  as  charged  in  said  second 
count,  and  you  should  acquit  him  of  such  charge  of 
attempt. 

The  defendant  denies  that  he  made  any  arrange- 
ments or  had  any  agreement  at  any  time  with  said 
Laura  Herrington  at  her  home,  or  at  any  other  place, 
to  have  carnal  intercourse  with  lior  on  the  evening 
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of  February  15,  1916,  or  at  any  other  times,  at  the 
shop  of  J.  P.  Rose,  on  Lacey  Street,  in  Fairbanks, 
or  at  any  other  place.  If  you  beheve  from  all  the 
evidence  in  this  case,  both  direct  and  circumstantial, 
that  such  denial  is  true,  or  entertain  a  reasonable 
doubt  of  its  truth,  then  you  must  acquit  of  the  charge 
of  attempt  contained  in  said  second  count. 

XXVIII. 
The  Court  erred  in  refusing  to  give  to  the  jury  the 
following  instruction: 

INSTRUCTION  NO.  11. 

If  you  find  from  the  evidence  that  the  said  Laura 
Herrington  at  and  before  the  time  she  gave  her  testi- 
mony before  you,  was  a  person  [652]  of  bad  mor- 
als in  the  matter  of  chastity  and  was  at  such  time 
unchaste,  that  fact  of  itself  would  not  mean  that  the 
crime  of  statutory  rape  and  the  attempt  to  commit 
such  crime  upon  her,  with  her  consent,  could  not  be 
effected.  Such  evidence  could  only  be  considered  by 
you  as  affecting  her  credibility  as  a  witness.     [653] 

29. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 

NUMBER  12. 

You  are  instructed  that  certain  testimony  has  been 
admitted  in  this  case  for  specified  and  limited  pur- 
poses, which  at  the  time  of  its  reception  by  the  Court 
w^as  so  limited.  You  will  bear  in  mind  and  confine 
yourself,  in  the  consideration  of  such  testimony,  to 
the  limited  purpose  for  which  it  was  so  admitted. 

A  particular  application  of  this  instruction  is  di- 
rected to  the  evidence  of  the  witness  J.  H.  Miller, 
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wherein  he  testified  to  statements  made  to  him  by 
Laura  Herrington  prior  to  the  investigation  testi- 
fied to  by  him,  said  testimony  having  been  admitted 
for  limited  purposes  as  stated  to  the  jury  by  the 
Court  at  the  time  of  its  reception. 

30. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 

NUMBER  15. 

You  are  instructed  that  corroborating  evidence 
must  be  such  as  tends  to  connect  the  accused  with  an 
alleged  offense,  and,  as  distinguished  from  evidence 
of  the  act  itself,  is  additional  evidence  of  a  different 
character  to  the  same  point.  It  means  to  strengthen, 
to  add  weight  or  credibility  to  a  thing.     [654] 

31. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury. 

NUMBER  17. 

You  are  instructed  that  there  are  two  general 
classes  of  evidence ;  direct  and  circumstantial.  Evi- 
dence as  to  the  existence  of  the  main  fact  in  issue, 
is  direct  evidence;  while  circumstantial  evidence  re- 
lates to  the  existence  of  facts  which  raise  a  logical 
inference  as  to  the  existence  of  the  fact  in  issue. 

You  are  instructed  that  circumstantial  evidence  is 
legal  and  competent  evidence,  and  if  it  be  of  such 
a  character  as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  defendant's  guilt,  then 
it  is  sufficient  to  warrant  a  conviction.  Tn  other 
words,  such  evidence  is  sufficient  to  warrant  a  con- 
viction when  it  convinces  the  minds  of  the  jury  of 
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the  guilt  of  the  accused  beyond  a  reasonable  doubt. 

It  is  not  necessary  to  prove  the  defendant's  guilt 
by  the  testimony  of  eye-witnesses  who  have  seen  the 
offense  committed,  but  such  guilt  may  be  established 
by  facts  and  circumstances  from  which  it  may  be 
reasonably  and  satisfactorily  inferred,  provided  such 
facts  and  circumstances  establish  such  guilt  beyond 
all  reasonable  doubt. 

Circumstantial  evidence  is  to  be  regarded  by  the 
jury  in  all  cases  where  it  is  offered.  It  is  sometimes 
quite  as  conclusive  in  its  convincing  power  as  the 
direct  and  positive  testimony  of  eye  witnesses;  and, 
when  it  is  strong  and  satisfactory,  the  jury  should 
so  consider  it,  neither  enlarging  nor  belittling  its 
force.  But  in  order  to  warrant  a  conviction  on  cir- 
cumstantial evidence,  the  circumstances  taken  to- 
gether should  be  of  a  conclusive  nature  and  tendency, 
leading  on  the  whole  to  a  satisfactory  conclusion,  and 
producing  in  effect  a  reasonable  and  moral  certainty 
that  the  accused  and  no  one  else  committed  the  of- 
fense charged.     [655] 

And  it  is  an  invariable  rule  of  law  that  to  warrant 
a  conviction  upon  circumstantial  evidence,  such  facts 
and  circumstances  must  be  shown  as  are  consistent 
with  the  guilt  of  the  person  charged,  and  as  cannot 
upon  any  reasonable  theory  be  true  and  the  person 
charged  be  innocent. 

32. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 

NUMBER  18. 

You  are  instructed  that  a  person  charged  with  the 
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commission  of  a  crime  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness  in  his 
own  behalf,  the  credit  to  be  given  to  his  testimony 
being  left  entirely  to  the  jury,  under  the  instructions 
of  the  Court. 

And  you  are  instructed  that  in  this  case  the  credit 
to  be  given  to  the  testimony  of  the  defendant  W.  H. 
Wooldridge  is  left  solely  to  you,  and  you  should  give 
it  the  same  fair  and  candid  consideration  you  do  to 
the  testimony  of  other  witnesses  in  the  case,  but 
you  have  a  right  to  take  into  consideration  the  in- 
terest of  the  defendant  in  the  result  of  this  trial,  as 
affecting  his  credibility.     [656] 

33. 

The  Court  erred  in  giving  the  folio w^ing  instruction 

to  the  jury: 

NUMBER  22. 

You  are  further  instructed  that  it  is  the  policy 
of  our  law,  as  expressed  in  the  statute,  that  any  fe- 
male under  the  age  of  sixteen  years  shall  be  incapable 
of  consenting  to  the  act  of  sexual  intercourse,  and 
that  anyone  committing  the  act  with  a  girl  within 
that  age  shall  be  guilty  of  rape,  notwithstanding  he 
obtained  her  consent  thereto;  and  whether  the  girl 
in  fact  consented  or  resisted  is  immaterial  in  this 
case. 

In  the  present  case,  neither  the  element  of  force 
nor  the  question  of  consent  has  any  application. 

The  witness  Laura  Herrington  could  not  consent, 
and  the  law  resists  for  her. 

34. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 
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NUMBER  26. 

Evidence  has  been  admitted  tending  to  show  that 
the  witness  Laura  Herrington  informed  Ed  Hall, 
shortly  after  the  commission  of  the  crime  charged 
in  the  first  comit  of  the  indictment,  that  she  had  been 
ravished  by  the  defendant.  Such  information,  if  any, 
would  not  be  evidence  corroborating  the  testimony 
of  said  witness  tending  to  connect  the  defendant  with 
the  commission  of  the  offense  of  rape,  if  such  offense 
was  committed.  The  evidence  of  such  information 
was  admitted  as  tending  to  confirm  or  corroborate 
the  truth  of  her  testimony.  The  law  is,  that  a  failure 
by  one,  who  claims  the  crime  of  rape  to  have  been 
committed  upon  her,  to  immediately  inform,  is  looked 
upon  as  a  suspicious  circumstance  that  her  story  is  a 
fabrication.  Hence,  the  testimony  of  such  [657] 
information  was  admitted  for  the  purpose  of  testing 
the  accuracy  and  veracity  of  the  witness  Laura  Her- 
rington, and  for  no  other  purpose. 

35. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 

NUMBER  28. 

The  intent  to  have  sexual  intercourse,  where  the 
female  is  under  the  age  of  consent,  is  an  essential  ele- 
ment in  the  crime,  and  must  be  proved  beyond  a  rea- 
sonable doubt;  and  this  may  be  done  by  proof  of  any 
facts  or  circumstances  tending  to  show  such  intent. 

36. 

The  Court  erred  in  giving  the  following  instruction 
to  the  jury: 
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NUMBER  32. 

You  are  instructed  that  with  reference  to  the  sec- 
ond count  of  the  indictment,  an  attempt  to  commit 
a  crime  is  composed  of  two  elements;  First,  the  in- 
tent to  commit  it,  and  second,  a  direct  ineffectual  act 
done  towards  its  commission.  The  act  must  reach 
far  enough  toward  the  accomplishment  of  the  de- 
sired result  to  amount  to  the  commencement  of  the 
consummation.  While  it  need  not  be  the  last 
proximate  act  to  the  commission  of  the  offense 
attempted  to  be  perpetrated,  it  must  approach 
sufficiently  near  to  it  to  stand  either  as  the  first 
or  some  subsequent  step  in  a  direct  movement 
tow^ard  [658]  the  commission  of  the  offense  after 
the  preparations  are  made. 

Applying  these  principles  of  law,  if  you  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  the 
home  of  Laura  Herrington  in  Fairbanks,  on  the  even- 
ing of  February  14th,  1916  (the  said  Laura  Herring- 
ton  being  under  the  age  of  sixteen  years  and  the  de- 
fendant being  over  the  age  of  sixteen  years),  the 
defendant  arranged  and  agreed  with  the  said  Laura 
Herrington  to  meet  her  at  the  shop  of  J.  P.  Rose, 
on  Lacey  Street,  in  said  town,  on  the  evening  of  Feb- 
ruary 15th,  1916,  for  the  purpose  of  then  and  there 
having  unlawful  and  felonious  sexual  interc^ourse  with 
her,  and  that  in  pursuance  of  said  arrangement  the 
said  Laura  Herrington  kept  her  appointment  by 
going  to  said  shop  as  agreed,  and  was  there  met  by 
the  defendant  still  intendng  to  carry  out  said  arrange- 
ment to  have  unlawful  and  felonious  sexual  inti^r- 
course    with    her,    and    regardless  of  whether  said 
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Laura  Herrington  would  or  would  not  have  contin- 
ued to  surrender  herself  to  the  completed  act  of  sex- 
ual intercourse,  you  further  find,  beyond  a  reason- 
able doubt,  that  without  any  change  of  purpose  or 
intent  on  the  part  of  the  defendant  he  was  prevented 
from  perpetrating  said  crime  by  the  intervention 
of  any  outside  agency,  then  T  instruct  you  that  he  is 
guilty  of  attempt  to  commit  rape  as  charged  in  the 
second  count  of  the  indictment.  If,  on  the  other 
hand,  you  find  from  the  evidence  that  the  defendant 
on  the  14th  day  of  February,  1916,  simply  solicited 
the  said  Laura  Herrington  [659]  to  have  unlawful 
and  felonious  sexual  intercourse  with  him  at  the 
shop  of  J.  P.  Rose  on  the  evening  of  February  15th, 
1916,  and  thereafter  made  no  arrangement,  nor  at- 
tempted to  make  any  arrangement  with  the  said 
J.  P.  Rose  for  the  use  of  said  shop  for  said  unlawful 
and  felonious  purpose,  and  entirely  abandoned  said 
arrangement  with  Laura  Herrington,  then  you 
should  acquit  the  defendant  of  the  charge  contained 
in  the  second  count  of  the  indictment.     [660] 

XXXVII. 

The  Court  erred  in  refusing  to  grant  a  new  trial 
to  defendant  upon  his  motion  duly  made  therefor. 

XXXVIIL 

The  Court  erred  in  refusing  to  grant  defendant's 
motion  in  arrest  of  judgment. 

XXXIX. 

The  Court  erred  in  pronouncing  judgment  and  sen- 
tence upon  the  defendant. 

WHEREFORE  the  said  defendant  and  plaintiff 
in  error  prays  that  the  judgment  of  the  said  District 
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Court  for  the  Fourth  Division  of  the  Territory  of 
Alaska  be  reversed  and  that  said  District  Court  be 
directed  to  dismiss  the  indictment  in  said  cause  or 
to  grant  a  new  trial  of  said  cause. 

T.  A.  MARQUAM, 

BION  A.  DODGE, 

Attorneys  for  Defendant  and  Plaintiff  in  Error. 

Received  a  copy  hereof  this  11th  day  of  April,  1916. 

R.  F.  ROTH, 
Dist.  Atty. 

[Endorsed] :  No.  708-Cr.  In  District  Court,  Ter- 
ritory of  Alaska,  Fourth  Division.  United  States  of 
America  vs.  W.  H.  Wooldridge.  Assignment  of  Er- 
rors. Filed  in  the  District  Court,  Territory  of 
Alaska,  4th  Div.  Apr.  11,  1916.  J.  E.  Clark,  Clerk. 
By  Sidney  Stewart,  Deputy.     [661] 


[Title.] 

Minutes  of  Court— April  11,  1916. 
Order  Allowing  Petition  for  Writ  of  Error. 

Now,  at  this  time,  came  R.  F.  Roth,  United  States 
Attorney  and  in  behalf  of  the  Government;  came  also 
the  defendant  in  the  custody  of  the  United  States 
marshal  with  his  attorney  Bicn  A.  Dodge  and  defend- 
ant's petition  for  Writ  of  Error  having  been  duly 
filed  in  said  cause,  said  petition  is  hereby  allowed  by 
the  Court. 

CHARLES  E.  BUNNELL, 

District  Judge.     [662] 
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[Title.] 

Order  Allowing  Writ  of  Error  and  Fixing  Amount  of 

Supersedeas  Bond. 
The  defendant,  W.  H.  Wooldridge,  having  this  day 
duly  filed  his  petition  for  a  writ  of  error  from  the 
record  and  proceedings  had  in  said  cause  and  also 
the  verdict  and  judgment  therein  and  thereon,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  together  with  an  Assignment  of  Errors, 
within  due  time,  and  also  praying  that  an  order  be 
made  fixing  the  amount  of  bond  for  a  supersedeas 
in  said  cause,  and  for  such  other  orders  and  process 
as  may  cause  the  same  to  be  corrected  by  the  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  said  petition  having  this  day  been  duly 

allowed; 

IT  IS  ORDERED,  that  a  writ  of  error  be,  and 
hereby  is  allowed  to  have  reviewed  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit the  proceedings  and  record,  verdict,  judgment, 
and  sentence  herein. 

AND  IT  IS  FURTHER  ORDERED,  that  upon  the 
defendant  filing  w^ith  the  Clerk  of  this  Court  a  good 
and  sufficient  bond  in  the  sum  of  Seven  Thousand 
Dollars  ($7,000),  to  the  effect  that  the  said  defendant 
and  plaintiff  in  error  shall  in  all  respects  abide  and 
perform  the  orders  and  judgments  of  the  Appellate 
Court,  the  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  if  he  fail  to  do  so  in 
any  particular,  the  principal,  sureties  and  signers  of 
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said  bond  will  pay  to  the  United  States  of  America 
the  said  sum  of  Seven  Thousand  Dollars  ($7,000), 
which  bond  shall  in  form  and  substance  [663] 
comply  with  the  requirements  of  law  and  shall  be  ap- 
proved by  this  Court,  and  when  said  bond  is  given 
and  approved,  all  further  proceedings  in  this  court 
under  said  record,  judgment  and  sentence  be,  and 
they  are  hereby  suspended  and  stayed  until  the  de- 
termination of  said  writ  of  error  by  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  in  the  meantime  and  while  the  said  defend- 
ant and  plaintiff  in  error  shall  be  entitled  to  his  dis- 
charge from  custody  and  imprisonment. 

Dated  this  11th  day  of  April,  A.  D.  1916. 

CHAELES  E.  BUNNELL, 
Judge  District  Court,  Fourth  Judicial  Division,  Dis- 
trict and  Territor}^  of  Alaska. 

Received  a  copy  hereof  this  11th  day  of  April, 
1916. 

R.  F.  ROTH, 
Dist.  Atty. 

Entered  in  Court  Journal  No.  13,  page  505. 

[Endorsed]:  No.  708— Cr.  In  District  Court, 
Territory  of  Alaska,  Fourth  Division.  United 
States  of  America  vs.  W.  H.  Wooldridge.  Order 
Allowing  Writ  of  Error  and  Fixing  Amount  of 
Supersedeas  Bond.  Filed  in  the  District  Court, 
Territorv  of  Alaska,  4th  Div.,  Apr.  11,  1916.  J.  E. 
Clark,  Clerk.     By  Sidney  Stewart,  Deputy.     [664] 
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[Title.] 

Bond  on  Writ  of  Error. 
A  judgment  having  been  given  on  the  eighth  day 
of  April,  A.  D.  1916,  whereby  the  defendant  herein, 
W.  H.  Wooldridge,  was  adjudged  and  found  guilty 
of  the  crime  of  attempt  to  commit  rape  upon  the  per- 
son of  one  Laura  Herrington,  and  was  condemned 
and  sentenced  by  the  Honorable  Charles  E.  Bunnell, 
the  Judge  of  said  court,  to  imprisonment  in  the 
United  States  Penitentiary  at  McNeil's  Island,  in 
the  State  of  Washington,  for  the  period  of  six  years, 
and  he  having  appealed  and  been  granted  a  writ  of 
error  from  said  judgment,  and  been  duly  admitted 
to  bail  in  the  sum  of  seven  thousand  dollars  ($7,000)  ; 
We,  Edgar  Wickersham,  property  owner,  Thomas 
Keel,  merchant,  C.  P.  Gius,  miner,  all  residents  of 
the  tow^n  of  Fairbanks,  Alaska,  hereby  undertake 
that  the  above-named  W.  H.  Wooldridge  shall  in  all 
respects  abide  and  perform  the  orders  and  judgment 
of  the  Appellate  Court,  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  upon  the 
appeal,  or  if  he  fail  to  do  so  in  any  particular,  that 
we  will  pay  to  the  United  States  the  sum  of  seven 
thousand  dollars  ($7,000). 

IN  WITNESS  WHEREOF  we  have  hereunto 
set  our  hands  and  seals  this  17th  day  of  April,  A.  D. 
1916. 

EDGAR  WICKERSHAM.     (Seal) 
THOMAS  KEEL.  (Seal) 

C.  P.  GIUS.  (Seal) 
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In  presence  of : 

BION  A.  DODGE. 

SIDNEY  STEWART.     [665] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Edgar  Wickersham,  Thomas  Keel,  C.  P.  Gius,  each 
being  first  duly  sworn,  upon  oath,  each  for  himself 
says,  that  he  is  one  of  the  sureties  named  in  and  who 
subscribed  his  name  to  the  above  and  within  under- 
taking; that  he  is  a  resident  of  the  Territory  of 
Alaska;  that  he  is  not  an  attorney  or  counselor  at 
law;  marshal,  clerk  of  any  court,  or  other  officer  of 
any  court,  and  that  he  is  worth  the  sum  of  Five 
Thousand  Dollars  ($5,000),  exclusive  of  property 
exempt  from  execution,  and  over  and  above  all  his 
just  debts  and  liabilities. 

EDGAR  WICKERSHAM. 

THOMAS  KEEL. 

C.  P.  GIUS. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  April,  1916. 

CHARLES  E.  BUNNELL, 

District  Judge. 
Taken  and  acknowledged  before  me  this  17th  day 
of  April,  A.  D.  1916. 

CHARLES  E.  BUNNELL, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Foui-th  Division. 

Approved  this  17th  day  of  April,  1916. 

CHARLES  E.  BUNNELL, 
District  Judge. 
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[Endorsed] :  No.  708— Cr.  In  the  District  Court, 
Territory  of  Alaska,  Fourth  Division.  United 
States  of  America  vs.  W.  H.  Wooldridge.  Bond  on 
Writ  of  Error.  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.,  Apr.  17,  1916.  J.  E.  Clark, 
Clerk.     By  Sidney  Stewart,  Deputy.     [666] 


[Title.] 

Minutes  of  Court— April  19, 1916. 
Order  Approving  Bond. 

2 :00  P.  M. 
Now,  on  April  17th,  1916,  R.  F.  Roth,  United 
States  Attorney,  appearing  in  behalf  of  the  Govern- 
ment and  Bion  A.  Dodge  appearing  in  behalf  of  the 
defendant  the  matter  of  the  qualifications  of  the 
sureties  on  the  bond  of  defendant  herein  came  before 
the  Court  and  the  bond  of  defendant  herein  was  ap- 
proved by  the  Court. 

CHARLES  E.  BUNNELL, 
District  Judge.     [667] 


[Title.] 

Order  Directing  Release  of  Defendant. 
ORDER  TO  UNITED  STATES  MARSHAL. 

To  the  United  States  Marshal  for  the  Fourth  Divi- 
sion of  the  Territory  of  Alaska. 
W.  H.  Wooldridge,  who  is  detained  by  you  in  exe- 
cution of  a  judgment,  whereby  he  is  condemned  to  a 
tenn  of  imprisonment  in  the  United  States  Peniten- 
tiary at  NcNeil's  Island,  in  the  State  of  Washing- 
ton, for  a  period  of  six  years,  having  appealed  from 
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said  judgment  and  given  siiflScient  bail  to  abide  and 
perform  the  judgment  of  the  Appellate  Court,  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  you  are  commanded  forthwith  to  dis- 
charge him  from  your  custody. 

Dated  this  April  17th,  1916. 

CHARLES  E.  BUNNELL, 
Judge  District  Court,  Territory  of  Alaska,  Fourth 
Division. 

Entered  in  Court  Journal  No  13,  page  520. 

[Endorsed] :  No.  708— Cr.  In  the  District  Court, 
Territory  of  Alaska,  Fourth  Division.  United 
States  of  America  vs.  W.  H.  Wooldridge.  Order  to 
U.  S.  Marshal,  4th  Div.  Received  Apr.  17,  1916. 
Fairbanks,  Alaska.  Marshal's  Docket  No.  836. 
Writ  Docketed  Apr.  17,  1916.  Return  Docketed 
Apr.  17,  1916.  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  4th  Div.  Apr.  20,  1916.  J.  E.  Clark, 
Clerk.     By  Sidney  Stewart,  Deputy.     [668] 


Writ  of  Error. 

UNITED  STATES  OF  AMERICA —SS. 
The  President  of  the  United  States  of  America,  to 
the    Honorable    CHARLES    E.    BUNNELL, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Fourth  Division,  GREETING: 
Because  in  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  verdict,  sentence  and  judgment, 
of  a  plea  of  which  is  in  said  District  Court,  before 
you,  between  the  United  States  of  America,  plain- 
tiff, and  W.   H.   Wooldridge,   defendant,   manifest 
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error  has  happened  to  the  great  prejudice  and  dam- 
age of  the  defendant,  W.  H.  Wooldridge,  as  is  said 
and  appears  by  the  petition  herein. 

We,  being  willing  that  said  error,  if  any  have  been, 
should  be  duly  corrected,  and  full  speedy  justice  done 
to  the  parties  aforesaid,  in  this  behalf,  do  command 
you  if  judgment  be  therein  given,  that  then  under 
your  seal  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  in  the  City  of  San 
Francisco,  in  the  State  of  California,  together  with 
this  writ,  so  that  you  have  the  same  in  said  Circuit 
on  the  second  day  of  June,  A.  D.  1916,  that  the  rec- 
ord and  proceedings  aforesaid  being  inspected,  the 
said  United  States  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  those 
errors  what  of  right  and  according  to  the  laws  and 
customs  of  the  United  States  should  be  done. 

WITNESS  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  Supreme  Court  of  the  United 
States  this  third  day  of  May,  A.  D.  1916. 

Attest  my  hand  and  seal  of  the  District  Court  for 
the  Territory  of  Alaska,  Fourth  Division,  on  the  day 
and  year  last  above  written. 

[Seal]  J.  E.  CLARK, 

Clerk  District  Court  for  the  Territory  of  Alaska, 
Fourth  Division.     [669] 

Allowed  this  third  day  of  May,  A.  D.  1916. 

CHARLES  E.  BUNNELL, 
Judge  District  Court,  Territory  of  Alaska,  Fourth 
Division. 
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Service  of  the  above  Writ  of  Error  is  hereby  ad- 
mitted this  third  day  of  May,  1916. 

R.  F.  ROTH, 
U.  S.  Attorney. 

[Endorsed] :  708 — Cr.  United  States  of  America, 
Plaintiff  and  Defendant  in  Error,  vs.  W.  H.  Wool- 
dridge.  Defendant  and  Plaintiff  in  Error.  Writ  of 
Error.     [670] 


Citation. 

UNITED  STATES  OF  AMERICA— ss. 
The  President  of  the  United  States  of  America  to 
R.  F.  ROTH,  United  States  Attorney  for  the 
Fourth  Division  of  the  Territory  of  Alaska, 
Greeting : 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  term  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  .to  be  held  at  the 
City  of  San  Francisco,  in  the  State  of  California, 
within  thirty  days  from  the  date  of  this  writ,  pursu- 
ant to  a  writ  of  error  filed  in  the  clerk's  office  of  the 
District  Court  for  the  Territory  of  Alaska,  Fourth 
Division,  wherein  the  United  States  of  America  is 
the  plaintiff  and  defendant  in  error,  and  W.   H. 
Wooldridge  is  the  defendant  and  plaintiff  in  error, 
to  show  cause,  if  anv  there  be,  whv  the  sentence  and 
judgment  in  said  writ  of  error  mentioned  should  not 
be  corrected  and  speedy  justice  should  not  be  done 
to  the  plaintiff  in  error  in  that  behalf. 

WITNESS      the      Honorable      EDWARD      D. 
WHITE,  Chief  Justice  of  the  Supreme  Court  of  the 
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United  States  of  America,  this  third  day  of  May, 
A.  D.  1916. 

CHARLES  E.  BUNNELL, 
Judge  District  Court,  Territory  of  Alaska,  Fourth 
Division. 
[Seal]  Attest:    J.E.CLARK, 

Clerk. 

Service  of  the  above  Citation  admitted  this  3d  day 
of  May,  A.  D.  1916. 

R.  F.  ROTH, 
United  States  Attorney. 

[Endorsed]  :  708 — Cr.  United  States  of  America, 
— ss.  United  States  of  America,  Plaintiff  and  De- 
fendant in  Error,  vs.  W.  H.  Wooldridge,  Defendant 
and  Plaintiff  in  Error.     Citation.     [671] 


[Title.] 

Order  Extending  Return  Day  on  Writ  of  Error,  etc. 

Whereas  it  appearing  from  the  records  and  files 
in  the  said  action  that  the  Writ  of  Error  and  Cita- 
tion in  the  above-entitled  cause  are  made  returnable 
on  the  second  day  of  June,  A.  D.  1916,  and 

Whereas,  because  of  the  delays  and  uncertainties 
in  the  matter  of  the  transmission  and  transportation 
of  mail  matter  between  Fairbanks,  Alaska,  and  San 
Francisco,  California,  and 

Whereas,  the  time  at  which  said  Writ  of  Error 
and  Citation  are  made  returnable  as  aforesaid  is  in- 
sufficient in  which  to  prepare,  copy  and  certify  to 
the  same,  and  transmit  the  same  to  said  city  of  San 
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Francisco,  at  which  the  same  are  made  returnable, 
and, 

Whereas,  the  said  time  is  also  insufficient  in  which 
to  permit  the  clerk  of  the  District  Court  of  the  Ter- 
ritory of  Alaska,  Fourth  Division,  to  prepare,  copy 
and  certify  to  the  transcript  of  the  records  in  said 
cause,  and  to  transmit  the  same  to  said  City  of  San 
Francisco, 

IT  IS  ORDERED  that  the  time  for  making  said 
return  on  said  return  on  said  Writ  of  Error  and  Ci- 
tation, and  the  time  of  filing  the  said  transcript  in 
the  above-entitled  cause,  be  enlarged  and  extended 
until  the  first  day  of  September^  A.  D.  1916. 

CHARLES  E.  BUNNELL, 
Judge  of  the  District  Court  for  the  Fourth  Division, 
District  and  Territory  of  Alaska. 

[Seal]  Attest:    J.E.CLARK, 

Clerk.     [672] 

Service  of  the  above  Order  admitted  this  11th  day 
of  May,  1916. 

R.  F.  ROTH, 
United  States  District  Attorney. 
Entered  in  Court  Journal  No.  13,  page  555. 

[Endorsed] :  In  the  United  States  Circuit  Court 
of  Appeals,  Ninth  Circuit,  at  Sau  Francisco.  Califor- 
nia. United  States  of  America,  Plaintiif  and  De- 
fendant in  Error,  vs.  W.  H.  Wooldridge,  Defendant 
and  Plaintiff  in  Error.  Order  Enlarging  Return 
Day.     [673] 
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[Title.] 

Certificate    of    Clerk    U.    S.    District    Court    to 
Transcript  of  Record. 

United  States  of  America, 
Territory  of  Alaska, 
Fourth  Division, — ss. 

I,  J.  E.  Clark,  Clerk  of  the  United  States  District 
Court,  Territory  of  Alaska,  Fourth  Division,  do 
hereby  certify  that  the  foregoing,  consisting  of  six 
hundred  and  seventy-three  pages,  numbered  from  1 
to  673,  inclusive,  constitutes  a  full,  true  and  correct 
transcript  of  the  record  on  writ  of  error  in  Cause 
No.  708,  Criminal,  entitled  United  States  of  Amer- 
ica, Plaintiff,  vs.  W.  H.  Wooldridge,  Defendant, 
wherein  W.  H.  Wooldridge  is  plaintiff  in  error  and 
the  United  States  of  America  is  defendant  in  error, 
and  was  made  pursuant  to,  and  in  accordance  with, 
the  praecipe  of  the  plaintiff  in  error  filed  in  this 
action  and  made  a  part  of  this  transcript,  and  by  vir- 
ture  of  the  citation  issued  in  said  cause,  and  is  the 
return  thereon  in  accordance  therewith. 

And  I  do  further  certify  that  the  index  thereof, 
consisting  of  pages  i  to  iv,  is  a  correct  index  of  said 
transcript;  also  that  the  costs  of  preparing  said 
transcript  and  this  certificate,  amounting  to  Two 
Hundred  and  Forty-seven  and  25/100  Dollars  has 
been  paid  to  me  by  counsel  for  plaintiff  in  error  in 
said  action. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 


The  United  States  of  America.  667 

my  hand  and  affixed  the  seal  of  said  Court,  this  24th 
day  of  July,  1916. 

[Seal]  J.  E.  CLARK, 

Clerk  of  the  District  Court,  4th  Div.,  Territory  of 
Alaska. 

Bv  Sidney  Stewart, 

Deputy  Clerk. 


[Title.] 

Order  Extending  Return  Day  on  Writ  of  Error,  etc. 

Whereas  it  appearing  from  the  records  and  files 
in  the  said  action  that  the  Writ  of  Error  and  Cita- 
tion in  the  aboye-entitled  cause  are  made  returnable 
on  the  second  day  of  June,  A.  D.  1916;  and 

Whereas,  because  of  the  delays  and  uncertainties 
in  the  matter  of  the  transmission  and  transportation 
of  mail  matter  between  Fairbanks,  Alaska,  and  San 
Francisco,  California;  and 

Where  the  time  at  which  said  Writ  of  Error  and 
Citation  are  made  returnable  as  aforesaid  is  insuffi- 
cient in  w^hich  to  prepare,  copy  and  certify  to  the 
same,  and  transmit  the  same  to  said  City  of  San 
Francisco  at  which  the  same  are  made  returnable; 
and. 

Whereas  the  said  time  is  also  insufficient  in  which 
to  permit  the  clerk  of  the  District  Court  of  the  Ter- 
ritory of  Alaska,  Fourth  Division,  to  prepare,  copy 
and  certify  to  the  transcript  of  the  records  in  said 
cause,  and  to  transmit  the  same  to  said  City  of  San 
Francisco ; 

IT  IS  ORDERED  that  the  time  for  making  said 
return  on  said  return  on  said  Writ  of  Error  and  Ci- 
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tation,  and  the  time  of  filing  the  said  transcript  in 
the  above-entitled  cause,  be  enlarged  and  extended 
until  the  first  day  of  September,  A.  D.  1916. 

CHARLES  E.  BUNNELL, 
Judge  of  the  District  Court  for  the  Fourth  Division, 
District  and  Territory  of  Alaska. 
[Seal]  Attest:    J.E.CLARK, 

Clerk. 
Service  of  the  above  Order  admitted  this  11th 
day  of  May,  1916. 

R.  P.  ROTH, 
United  States  District  Attorney. 
Entered  in  Court  Journal  No  13,  page  555. 

[Endorsed] :  Docketed.  Original.  No.  2839.  In 
the  United  States  Circuit  Court  of  Appeals,  Ninth 
Circuit,  at  San  Francisco,  California.  United  States 
of  America,  Plaintiff  and  Defendant  in  Error,  vs. 
W.  H.  Wooldridge,  Defendant  and  Plaintiff  in  Er- 
ror.    Order  Enlarging  Return  Day. 


[Endorsed]:  No.  2839.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  W.  H. 
Wooldridge,  Plaintiff  in  Error,  vs.  The  United 
States  of  America,  Defendant  in  Error.  Transcript 
of  Record.  Upon  Writ  of  Error  to  the  United 
States  District  Court  of  the  Territorv  of  Alaska, 
Fourth  Division. 

Filed  August  9,  1916. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


Xo.  2839 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


W.   H.  WOOLDPJDGE 

Plaintiff  in  Error 


vs. 


The  United  States  of  America 
Defendant  in  Error 


Upon  Writ  of  Error  to  the  United  States  District 

Court  for  the  Territory  of  Alaska, 

Fourth  Division 


iBnef  of  plaintiff  in  Crror 


James  J.  Crossley,  of  Portland,  Oregon,  and 

BioN  A.  Dodge,  and  T.  A.  Marquam, 

of  Fairbanks,  Alaska, 

Attornevs  for  Plaintiff  in  Error. 


Filed  this    .  .  .   day  of  October,   IDIG 
Fraxic  D.  MoxrKTON,  Clerk 

Rv Deputv  Clerk 

' ^HT   1  ii  l.qm 


Filed 


F.  D.  AAonckton, 

Clerk. 


No.  2839 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOE  THE  NINTH  CIECUIT. 


W.  H.  WOOLDRIDGE 

Plaintiff  in  Error 


vs. 


The  United  States  of  America 
Defendant  in  Error 


Upon  Writ  of  Error  to  the  United  States  District 

Court  for  the  Territory  of  Alaslva, 

Fourth  Division 


prief  of  plaintiff  in  €rror 


STATEMENT  OF  THE  CASE. 
This  case  is  one  wherein  the  defendant  below 
and  plaintiff  in  error  here,  W.  H.  Wooldridge,  was 
indicted  February  18,  1916,  on  two  counts,  the  first 
being  for  statutory  rape  alleged  to  have  been  com- 
mitted on  December  23,  1914,  and  the  second  for  an 
attempt  to  commit  rape  on  February  14,  191G,  upon 
the  person  of  Laura  Herrington,  a  female  person 
under  the  age  of  sixteen  years,  the  said  Wooldridge 
being  over  the  age  of  sixteen  years,  as  set  forth  in 
the   indictment  attempted   to  be  drawn   under   Uw 
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pix)visions  of  Sections  1894  and  2073,  Compiled 
Laws  of  Alaslca,  1913.  Under  this  indictment  de- 
fendant was  held  in  jail  without  bail,  and  to  both 
counts  of  said  indictment  Wooldridge  plead  not 
guilty. 

Transcript  of  Record,  pp.  4-9. 

The  23laintiff  in  error  Wooldridge  is  a  white 
man,  fifty-two  years  of  age,  with  a  family  consist- 
ing of  a  wife  and  three  children,  and  the  prosecu- 
trix Laura  Herrington  is  a  girl  fourteen  and  one- 
half  years  old.  Upon  the  trial  of  the  case  before  a 
jury  in  the  court  at  Fairbanks,  Alaska,  lasting  from 
March  G  to  March  14,  191(),  the  said  Wooldridge  was 
acquitted  of  the  crime  charged  in  the  first  count 
and  convicted  of  the  crime  of  attempt  to  commit 
rape  charged  in  the  second  count  of  said  indict- 
ment. 

Transcript  of  Record,  pp.  4-(),  42,  7G,  520. 

It  appears  from  the  record  and  evidence  pro- 
duced at  the  trial  of  the  case  that  said  Wooldridge 
had  located  at  Fairbanks,  Alaska,  about  the  same 
time  the  Herrington  family  did  when  gold  was  dis- 
covered there  in  1903,  and  that  they  had  been  ac- 
quainted since  that  time. 

Transcript  of  Record,  pp.  384,  521. 

The  record  and  evidence  also  shows  that  said 
Wooldridge  had  incurred  the  bitter  enmity  of  the 
Ignited  States  marshal,  L.  T.  Irwin,  and  the  United 
States  attorney,  R.  F.  Roth,  because  he  had  as  a 
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notary  public  acknowledged  the  signature  and  af- 
fixed his  seal  to  an  affidavit  against  Marshal  Irwin 
and  likewise  to  an  affidavit  against  United  States 
Attorney  Eoth. 

Transcript  of  Kecord,  pp.  18-24,  336-338,  577, 
578,  581. 

The  United  States  marshal,  L.  T.  Irwin,  his  dep- 
uties and  agents,  the  United  States  attorney,  R.  F. 
Roth,  and  his  agents  laid  a  trap  for  said  Wool- 
dridge,  enveigled  him  into  the  same  and  got  rid  of 
him  by  sending  him  to  the  penitentiary.  In  this 
scheme  they  secured  the  co-operation  of  the  girl 
and  her  parents. 

Transcript  of  Record,  pp.  71-74,  97,  137,  138, 
191,  315-321,  383,  407-409,  413. 

The  girl  alone  testified  that  she  and  Wooldridge 
on  the  evening  of  February  14,  1916,  made  arrange- 
ments to  meet  the  next  evening  at  8  o'clock  at  J.  P. 
Rose-s  bicycle  repair  shop  on  Lacey  Street,  in  the 
Town  of  Fairbanks,  Alaska.  This  was  positively 
denied  by  Wooldridge. 

Transcript  of  Record,  pp.  96,  533. 

On  the  evening  of  February  15,  1916,  said  Wool- 
dridge was  in  the  repair  shop  of  J.  P.  Rose  visiting 
with  Rose,  as  he  was  accustomed  to  do  for  a  few 
minutes  four  or  five  times  a  week,  when  this  girl 
came  into  Rose's  shop,  and  Wooldridge  testified 
that  she  said  that  somebody  was  following  lier  and 
she  wanted  to  hide,  but  she  denied  that. 

Transcri])t  of  Record,  ])]>.  231,  235,  537. 
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It  developed  that  five  deputy  marshals  were  on 
watch  there,  and  two  of  them  were  back  of  Kose's 
back  room,  where  they  had  holes  cut  throusjh  the 
partition  Avail  to  see  and  hear  what  happened,  and 
within  a  very  few  feet  of  Rose,  Wooldrid^e  and  the 
Herrington  girl,  so  that  they  could  hear  and  see 
everything  that  was  said  and  done. 

Transcript  of  Record,  pp.  274-277,  368. 

The  prosecution  offered  in  evidence  plaintiff's 
exhibit  1,  an  alleged  statement  of  J.  P.  Rose,  forced 
from  Rose  late  at  night  in  the  office  of  the  United 
States  marshal  by  five  deputy  marshals,  without 
place  or  date  designating  where  it  was  taken  or 
when,  for  the  purpose  of  impeaching  their  own  wit- 
ness Rose,  and  this  was  objected  to  by  defendant, 
but  overruled  by  the  court. 

Transcript  of  Record,  pp.  229-231,  302. 

No  demurrer  to  the  indictment  was  interposed 
by  defendant,  but  objections  to  the  introduction  of 
evidence  were  duly  made  and  taken  at  the  trial  by 
the  defendant  before  any  testimony  was  given,  as 
provided  by  Section  2207,  Compiled  Laws  of  Alaska, 
11)13,  for  the  reason  that  the  alleged  facts  stated  in 
the  second  count  of  the  indictment  do  not  consti- 
tute a  crime,  which  objection  was  overruled  by 
the  court ;  exception  to  said  ruling  was  duly  made 
by  defendant  and  same  granted. 

Transcri])t  of  Record,  pp.  75,  76. 
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At  the  close  of  the  Government's  ease  in  chief, 
defendant  moved  for  an  instructed  verdict  of  not 
guilty  upon  the  second  count  of  said  indictment, 
for  the  reasons  that  (a)  the  allegations  contained 
in  the  second  count  of  the  indictment  are  not  suf- 
ficient to  constitute  a  crime;  (b)  there  is  not  suf- 
ficient evidence  produced  upon  the  part  of  the  pros- 
ecution to  sustain  the  allegation  of  said  second 
count  if  the  same  did  constitute  a  crime;  (c)  the 
evidence  adduced  on  the  part  of  the  prosecution  is 
insufficient  to  warrant  the  jury  in  returning  a  ver- 
dict of  guilty  thereon  in  that  no  proof  of  an  attempt 
toward  the  commission  of  the  crime  of  rape  had 
been  established,  which  motion  was  denied  by  the 
court,  excepted  to  by  the  defendant  and  exception 
duly  allowed. 

Transcript  of  Eecord,  pp.  487,  488. 

This  same  motion  for  instructed  verdict  of  not 
guilty  on  the  second  count  of  said  indictment  was 
made  when  all  the  evidence  on  both  sides  was  in, 
on  the  grounds  that  (a)  the  allegations  contained 
in  said  second  count  in  said  indictment  are  not 
sufficient  to  constitute  a  crime,  in  that  there  are 
no  facts  alleged  of  an  attempt,  no  facts  alleged  as 
to  the  commission  of  any  acts,  or  the  attempted 
commission  of  any  acts,  toward  the  consummation 
of  the  crime  of  rai)e;  (b)  the  evidence  introduced 
in  this  case  is  insufficient  to  support  a  verdict  of 
guilty,  and  it  does  not  even  tend  to  prove  any  acts 
or  any  attempt  to  commit  any  acts  toward  tlie  con- 
summation of  the  offense  alleged:  and  (c)  the  said 
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second  count  in  said  indictment  does  not  attempt 
to  state  the  commission  of  any  crime,  which  motion 
was  denied  by  the  court,  excepted  to  by  the  defend- 
ant and  exceptions  duly  allowed. 

Transcript  of  Kecord,  pp.  597,  598. 

There  were  also  many  other  motions  and  objec- 
tions made  by  the  defendant  and  interposed  to  the 
evidence  introduced  by  the  prosecution,  which  the 
court  denied  and  overruled  and  to  which  the  defend- 
ant duly  excepted,  and  said  exceptions  were  al- 
lowed, and  particularly  were  objections  and  motions 
made  to  the  admission  of  details  in  connection  with 
the  complaint  first  made  by  the  prosecutrix,  as  tes- 
tified to  by  the  prosecutrix,  Ed  Hall  and  Catherine 
Herrington,  and  likewise  to  the  admission  of  the 
testimony  of  the  witness  J.  H.  Miller  with  reference 
to  what  prosecutrix  told  him  during  the  month  of 
February,  191G,  in  Eoth's  office  and  elsewhere  as 
to  Wooldridge  having  had  sexual  intercourse  with 
her,  and  all  that  testimony  relating  thereto  when 
they  were  laying  a  trap  for  Wooldridge  in  Eoth's 
office  and  elsewhere,  for  the  reasons  that  it  was 
hearsay,  said  statements  of  prosecutrix  to  the  wit- 
ness Miller  having  been  made  some  fourteen  months 
after  the  alleged  offense  charged  in  the  first  count 
of  the  indictment  occurred,  and  in  the  absence  of 
the  defendant  Wooldridge. 

Transcript  of  Record,  pp.  83-87,  202-203,  314- 
321. 
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Likewise  the  defendant  took  exceptions  to  many 
of  the  court's  instructions  to  the  jury,  because  they 
did  not  state  the  law  correctly,  and  said  exceptions 
were  allowed,  and  said  defendant  requested  certain 
instructions,  which  stated  the  law  correctly,  to  be 
given  to  the  jury,  practically  all  of  which  were  re- 
fused by  the  court. 

Transcript  of  Record,  pp.  617-629. 

Following  the  verdict  of  guilty  on  the  second 
count  rendered  by  the  jury,  defendant  filed  a  motion 
for  a  new  trial,  because  of  (a)  irregularities  in  the 
proceedings  of  the  court  and  abuse  of  discretion 
exercised  by  the  court  by  which  defendant  was  pre- 
vented from  having  a  fair  trial;  (b)  insufficiency 
of  the  evidence  to  justify  the  verdict  of  guilty  upon 
said  second  count  in  said  indictment  and  that  it  is 
against  the  law;  and  (c)  errors  in  law  occurring 
at  the  trial  and  duly  excepted  to  by  defendant; 
and  defendant  also  filed  a  motion  in  arrest  of  judg- 
ment because  the  facts  stated  in  said  second  count 
of  indictment  did  not  constitute  a  crime,  and  both 
of  these  motions  were  denied  by  the  court,  excep- 
tions duly  taken  by  the  defendant  and  allowed  by 
the  court. 

Transcript  of  Record,  pp.  43-63. 

That  on  account  of  ( 1 )  irregularities  in  the  pro- 
ceedings of  the  court  and  abuse  of  discretion  exer- 
cised by  the  court  Avhereby  defendant  was  pre- 
vented from  having  a  fair  trial:  (2)  the  errors  of 
law  occurring  at  the  trial :  and  (3)  the  insufficiency 
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of  the  evidence,  the  defendant  was  unjustly  con- 
victed upon  the  second  count  in  said  indictment 
whereb.y  he  was  charged  with  the  attempt  to  com- 
mit the  crime  of  rape,  judgment  was  entered 
against  him  and  he  was  sentenced  to  serve  a  term 
of  six  years  in  the  United  States  penitentiary  at 
McNeil's  Island,  in  the  County  of  Pierce,  State  of 
Washington,  and  it  is  to  reverse  this  judgment  that 
plaintiff  in  error,  W.  H.  Wooldridge,  is  now  here 
before  this  court,  and  for  that  purpose  he  relies 
upon  the  following 

ASSIGNMENT  OF  EKROKS. 

I. 

The  court  erred  in  overruling  defendant's  objec- 
tion to  the  introduction  of  any  testimony  whatever 
under  the  indictment  and  the  two  counts  thereof, 
for  the  reason  and  upon  the  grounds  that  the  state- 
ment of  facts  set  forth  therein  (count  two)  do  not 
constitute  a  crime ;  excepted  to  by  defendant. 

II. 

The  court  erred  in  allowing  the  testimony  of 
Laura  Herrington,  a  witness  for  the  prosecution,  to 
go  to  the  jury  during  the  trial  of  said  cause  over 
the  objection  of  defendant's  counsel,  to  the  effect 
that  she  had  a  conversation  with  Ed  Hall  (a  wit- 
ness) and  told  Ed  Hall  that  she  had  been  out  that 
night  with  Wooldridge,  and  that  Wooldridge  had 
given  her  two  dollars  and  a  half  and  owed  her  a 
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dollar  more,  all  of  which  was  duly  excepted  to  by 
defendant. 

III. 

The  court  erred  in  allowing  the  testimony  of 
said  witness  Laura  Herrington  to  go  before  the 
jury  during  said  trial  over  the  objection  of  defend- 
ant's counsel,  to  the  effect  that  two  or  three  days 
after  her  alleged  meeting  with  Wooldridge  she  met 
her  sister  Catherine  on  the  street  one  day  and  ^^had 
a  talk  with  her  about  the  ( 642 )  affair  that  occurred 
between  her  and  Wooldridge/'  and  "I  showed  her 
the  money";  duly  excepted  to  by  defendant. 

lY. 

The  court  erred  in  admitting  the  testimony  of 
Ed  Hall,  a  witness  for  the  prosecution,  before  the 
jury  during  said  trial  over  the  objections  of  defend- 
ant's counsel,  to  the  effect  that  he  met  Laura  Her- 
rington at  Morency's  home  two  or  three  days  before 
Christmas  and  "she  showed  me  tw^o  dollars  and  a 
half  which  she  said  she  got  from  Wooldridge  and 
would  get  a  dollar  more,"  which  was  for  going  to 
a  cabin  with  Wooldridge,  who  had  done  something 
to  her;  duly  excepted  to  by  defendant. 

V. 

The  court  erred  in  admitting  the  testimony  of 
George  Berg,  a  witness  for  the  prosecution,  before 
the  jury  during  said  trial,  over  the  objections  of 
defendant's  counsel,  and  motion  to  strike  same  as 
to  what  was  said  and  done  in  Eose's  shop  Febru- 
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ary  15,  191G,  about  8  o'clock  P.  M.,  the  same  being 
the  conclusions  of  witness  from  what  he  afterwards 
heard  and  not  what  he  heard  or  witnessed,  the  tes- 
timony showing  that  he  (Berg)  admitted  he  could 
not  hear  what  was  said,  "only  a  word  now  and 
then'';  excepted  to  by  defendant. 

VI. 

The  court  erred  in  admitting  the  testimony  of 
said  witness  George  Berg  before  the  jury  at  said 
trial  over  the  objection  of  defendant's  counsel,  to 
the  effect  "some  time  in  the  fore  part  of  February 
I  was  informed  I  was  to  undertake  the  investiga- 
tion of  Wooldridge  and  learn  whether  or  not  Laura 
Herrington  was  telling  the  truth,"  and  testimony 
of  like  and  similar  character;  exceptions  by  de- 
fendant. 

VII. 

The  court  erred  in  allowing  the  testimony  of 
J.  H.  Miller,  a  deputy  marshal,  a  witness  for  the 
Government,  to  go  before  the  jury  at  said  trial  over 
the  objections  of  defendant's  counsel,  to  the  effect 
that  Both,  the  United  States  attorney,  first  ap- 
prised witness  of  facts  out  of  which  the  indictment 
grew,  and  that  Both  requested  witness  to  get  Laura 
Herrington  and  her  father  and  bring  them  to 
Both's  ( f)43 )  office ;  and  witness  sent  Berg  out  and 
he  got  them,  brought  them  up  and  had  a  conversa- 
tion regarding  another  case  of  a  similar  nature, 
the  Bobby  Jones  case;  then  Both  or  I  asked  her 
(Laura  Herrington)   if  anyone  else  had  ever  both- 


— Page  Eleven 

ered  her,  and  she  stated  Wooldridge  had;  then  I 
asked  her  if  Wooldridge  had  ever  bothered  her  or 
attempted  a  thing  like  that  since,  and  she  said  to 
me  that  Wooldridge  had  many  times,  that  he  had 
bothered  her  many  times  since  that  time.  I  told 
her  if  he  ever  bothered  her  again  and  tried  to  make 
a  date  with  her  to  go  ahead  and  make  a  date  with 
him  and  then  let  me  know  about  it,  and  she  said 
she  would  do  so.  My  idea  was  to  get  them  together 
and  determine  from  their  conversation  Avhether  the 
girl  was  telling  the  truth.  The  next  I  heard  was 
when  her  father,  George  Herrington,  came  to  me 
February  14,  1916,  and  told  me  his  girl  had  made 
a  date  that  evening  with  Wooldridge;  then  I  went 
down  and  looked  over  the  house  to  see  if  I  could  put 
men  in  there,  asked  Berg  to  get  a  man.  I  got  one 
and  went  down  and  prepared  the  three  men  and 
the  house.  Berg  returned  that  nothing  came  of  it, 
so  I  wanted  to  go  down  there  and  find  out  from 
the  girl  why  the  arrangement  had  not  been  carried 
out.  Next  morning  George  Herrington  came  to  the 
office  and  told  me  after  Berg  and  I  had  left  Wool- 
dridge came  to  the  house  and  she  had  made  a  date 
with  him  at  Kose's  bicycle  shop  for  8  o'clock  next 
evening.  I  went  up  and  took  a  look  around  Rose's 
shop  to  see  if  there  were  a  chance  to  place  anybody 
there  in  shape  to  overhear  a  conversation  between 
these  people.  I  found  a  place  through  McDer- 
mott's  store.  Then  I  called  my  deputies  and  told 
them  of  my  ])lan,  told  Frank  Hall,  a  dei)uty,  to  get 
the  keys   of  Judge   l^ratt's   office,   told   McMnllen, 
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another  deputy,  to  ^o  with  Hall.  I  told  Deputy 
Berg  and  Dei)utv  Wood  to  place  themselves  by  a 
door  where  they  could  see  and  listen,  and  I  stayed 
outside  and  met  the  girl  and  her  father.  I  told  the 
girl  to  talk  "about  the  time  you  claim  Wooldridge 
had  sexual  intercourse  with  you,"  and  she  said  she 
would.  And  I  also  told  her,  "if  anything  comes 
up,"  to  say  "be  careful."  or  some  such  words,  and 
there  would  be  something  that  would  cause  a  stop, 
but  to  hold  a  conversation  with  him,  to  the  admis- 
sion of  which  testimony,  and  the  whole  and  every 
part  thereof  (644),  objection  was  repeatedly  made 
by  defendant's  counsel,  overruled  and  excepted  to. 
Motion  was  made  by  defendant's  counsel  to  strike 
same  and  every  part  thereof,  and  denied  by  the 
court,  which  exception  was  dulv  taken. 

VIII. 

The  court  erred  in  allowing  the  testimony  of  said 
J.  H.  Miller  over  the  objection  of  defendant's  coun- 
sel to  the  effect  that  "Berg  and  I  started  to  take 
the  girl  home;  we  got  down  a  little  ways  and  we 
concluded  if  we  wanted  to  get  the  truth  we  had 
better  question  Mr.  Rose  before  he  and  Wooldridge 
talked  together.  I  went  to  the  office  and  sent 
Deputy  McMullen  after  Mr.  Hose,  and  I  asked  him, 
took  a  pad  of  paper ;  I  had  the  other  boys  come  in. 
I  asked  him  some  questions;  he  volunteered  some 
^questions':  Berg  spoke  to  him  about  parts  of  his 
statement  and  I  wrote  them  all  down,  repeated  it, 
handed  him  the  paper  and  told  him  to  read  it.    He 
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hadn't  his  glasses,  and  I  told  Deputy  Hall  to  read 
it.  Kose  signed  it  and  swore  to  it."  (Paper,  Plain- 
tiff's Exhibit  1,  shown  witness),  and  all  testimony 
of  like  and  similar  nature,  which  was  objected  to 
by  defendant's  counsel,  who  also  moved  to  strike 
such  testimony  of  Miller,  and  every  part  and  por- 
tion thereof,  which  motion  was  denied  and  excep- 
tion taken. 

IX. 

The  court  erred  in  allowing  the  testimony  of 
J.  P.  Eose,  a  witness  for  the  prosecution  upon  said 
trial,  upon  the  objections  of  defendant's  counsel,  as 
to  what  had  been  said  and  had  occurred  in  his  place, 
as  he  had  stated  same  to  Chief  Deputy  Miller  and 
the  other  deputies  in  the  absence  of  the  defendant. 

X. 

The   court  erred  in   allowing  the  testimony  of 

witness  George  Berg  for  the  prosecution  upon  said 

trial,  over  the  objections  of  defendant's  counsel,  as 

to  what  Berg  said  what  Kose  had  said,  and  what 

Miller  and  Hall  had  said,  in  the  marshal's  office 

relative  to  what  had  occurred  in  Hose's  place  of 

business  that  evening  in  the  absence  of  defendant, 

and  as  to  what  Berg  himself  said  upon  the  same 

subject  to  Rose  and  others  during  the  absence  of 

defendant  (645). 

XI. 

The  court  erred  in  permitting  the  testimony 
of  P.  McMullen,  a  Avitness  for  the  prosecution  upon 
said  trial,  over  the  objections  of  defendant's  coun- 
sel, as  to  the  conversation  had  by  and  with  witness 
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Miller,    Berg,    Rose   and   others    in   the    marshaPs 
office  in  the  absence  of  defendant. 

XII. 

The  court  erred  in  permitting  the  testimony  of 
J.  P.  Eose,  a  witness  for  the  prosecution  upon  said 
trial,  over  the  objections  of  defendant's  counsel,  as 
to  his  testimony  before  the  grand  jury  in  the  ab- 
sence of  defendant. 

XIII. 

The  court  erred  in  permitting  the  testimony  of 
J.  P.  Norris,  R.  M.  Crawford,  H.  N.  Shead,  William 
Pendergraft  and  Tom  Utigaard,  members  of  the 
grand  jury  and  witnesses  for  the  prosecution  upon 
said  trial,  over  the  objections  of  defendant's  coun- 
sel, to  the  effect  that  the  witness  Rose  was  sworn 
before  said  grand  jury,  and  that  Government  coun- 
sel read  witnesses'  purported  extracts  from  the  pur- 
ported signed  statements  of  witness  Rose  and  asked 
them  if  that  was  what  Rose  testified  to  before  the 
grand  jury,  to  which  questions  the  said  Avitnesses, 
and  each  of  them,  answered  "Yes,"  and  like  and 
similar  questions,  all  of  which  Avere  duly  excepted 
to  by  defendant's  counsel,  overruled,  exceptions 
taken,  moved  to  be  stricken,  denied,  and  exceptions 

taken. 

XIV. 

The  court  erred  in  permitting  the  introduction 
in  evidence  before  said  jury  at  said  trial,  over  the 
objections  of  defendant's  counsel,  of  the  alleged 
signed  statement  of  J.  P.  Rose,  marked  Plaintiff's 
Exhibit  One   (1). 


— Page  Fifteen 

XV. 

The  court  erred  in  permitting  the  testimony  of 
Laura  Herrington,  a  witness  for  the  prosecution, 
to  go  before  the  jury  at  said  trial  over  the  objec- 
tion of  defendant's  counsel,  upon  her  redirect  ex- 
amination, to  the  effect:  "Q.  Did  you  lay  down 
on  the  coat?  A.  Yes.  Q.  Were  your  legs  apart? 
A.  Yes."  (646).  "Q.  What  did  defendant  do  to 
you?  A.  I  can't  explain  it.  Q.  Did  you  have 
sexual  intercourse?     A.  Yes." 

XV. 

The  court  erred  in  refusing  to  permit  Bion  A. 
Dodge  to  testify  on  behalf  of  the  defendant  at  said 
trial,  upon  objections  by  Government  counsel,  rel- 
ative to  the  witness,  Mrs.  George  Herrington,  hav- 
ing told  him  that  Wooldridge  had  loaned  her  a  dol- 
lar, which  testimony  was  excluded  upon  the  grounds 
that  a  proper  foundation  had  not  been  laid. 

XVI. 

The  court  erred  in  refusing  to  permit  J.  E. 
Clark,  clerk  of  the  court,  a  witness  called  on  behalf 
of  the  defendant,  to  testify  at  said  trial,  over  the 
objection  of  Government  counsel,  in  answer  to  the 
following  question  propounded  by  defendant's  coun- 
sel: "Have  you  among  your  records  a  record  in 
your  office  of  an  indictment  against  J.   P.   Eose 

for  rape?" 

XVII. 

The  court  erred  in  den}  ing  the  motion  made  by 
the  defendant's  counsel,  upon  the  close  of  the  testi- 
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inony  of  the  Government,  that  the  court  direct  the 
jury  to  return  a  verdict  of  not  guilty  upon  the  sec- 
ond count  in  the  indictment,  upon  the  grounds,  in 
substance,  that  the  evidence  was  insufficient  to 
justify  a  verdict  of  guilty  and  that  it  was  against 
the  law,  and  that  upon  motion  for  a  new  trial  the 
court  should  set  a  verdict  of  guilty  aside,  and  that 
the  testimonv  fails  to  establish  the  commission  of 
the  offense  charged,  or  any  offense;  there  was  no 
intent,  no  overt  act,  and  whatever  was  done 
amounted  at  the  most  to  but  solicitation,  and  the 
Alaska  statute  making  an  attempt  a  substantive 
offense  solicitation  is  not  an  attempt;  that  the  tes- 
timony did  not  disclose  any  act  tending  to  prove 
the  commencement  of  the  consummation  of  any  at- 
tempt whatever,  and  also  that  the  defendant  was 
not  prevented  or  intercepted  by  any  person  or  per- 
sons whomsoever  or  cause  whatsoever,  and  also 
that  said  second  count  failed  to  charge  any  offense 
under  the  Alaska  statute. 

XVIII. 

The  court  erred  in  denying  the  motion  made  by 
the  defendant  (647)  upon  the  close  of  the  testimony 
of  the  Government,  in  substance,  that  the  Govern- 
ment then  and  there  elect  upon  which  count  in 
said  indictment  the  Government  would  stand,  and 
upon  which  count  it  would  elect  to  have  a  verdict 
found,  which  motion  was  denied  and  exception 
taken  by  defendant's  counsel. 
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XIX. 

The  court  erred  in  denying  the  renewal  of  the 
motion  of  defendant  to  instruct  the  jury  to  find  a 
verdict  of  not  guilty  upon  the  conclusion  of  all  of 
the  testimony,  substantially  upon  the  same  ground 
as  stated  upon  the  previous  motion,  to  the  denial 
of  which  motion  defendant  excepted. 

XX. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction  during  the  course  of  the 
charge  to  the  jury: 

Instruction  No.  1. 

The  court  instructs  the  jury  that  they  are  the 
sole  judges  of  the  credibility  of  any  witnesses  who 
testified  in  this  case,  and  if  they  believe  from  the 
evidence  that  any  witness  has  testified  falsely 
herein,  they  are  at  liberty  to  disbelieve  his  or  her 
testimony,  in  whole  or  in  part.  And  if  any  witness 
before  testifying  in  this  case  has  made  any  state- 
ment out  of  court,  concerning  any  of  the  material 
matters,  materially  different  and  at  variance  with 
what  'he  or  she  stated  on  the  witness  stand,  then 
this  jury  are  instructed  by  the  court  that  these  facts 
tend  to  impeach  either  the  recollection  or  the  truth- 
fulness of  such  witness;  and  the  jury  should  con- 
sider these  facts  in  estimating  the  weight  which 
ought  to  be  given  to  his  or  her  testimony. 

XXI. 

The  said  court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction: 
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Instruction  No.  2. 
The  jury  is  instructed  that  evidence  is  of  two 
classes — ^direct  and  positive,  presumptive  and  cir- 
cumstantial— and  if  the  evidence  in  this  case  dis- 
closes that  a  portion  of  the  evidence  is  indirect, 
presumptive  (648)  and  circumstantial,  then  in  the 
consideration  of  such  indirect,  presumptive  and 
circumstantial  evidence  the  jury  must  be  convinced 
that  such  circumstances  are  absolutely  incompati- 
ble, upon  any  reasonable  hypothesis,  with  the  in- 
nocence of  the  defendant  and  incapable  of  explana- 
tion upon  any  reasonable  hypothesis  other  than 
the  guilt  of  the  accused,  and  if  the  jury  is  not  so 
convinced  of  the  guilt  of  the  defendant  from  such 
indirect,  presumptive  and  circumstantial  evidence, 
together  with  the  direct  and  positive  evidence,  the 
verdict  must  be  to  acquit  the  defendant. 

XXII. 
The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 

Instruction  No.  3. 
The  jury  is  further  instructed  that  the  rule  of 
law  which  clothes  every  person  accused  of  crime 
with  the  presumption  of  innocence,  and  imposes 
upon  the  Grovernment  the  burden  of  establishing  his 
guilt  beyond  a  reasonable  doubt,  is  not  intended 
to  aid  any  one  who  is  in  fact  guilty  of  crime  to 
escape,  but  is  a  humane  provision  of  law,  intended, 
so  far  as  human  agencies  can,  to  guard  against  the 
danger  of  any  innocent  person  being  unjustly  con- 
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victed.  By  a  reasonable  doubt  is  meant  that  kind 
of  a  doubt  interposed  in  the  graver  transactions  of 
life,  after  comparison  and  consideration  of  the 
facts  and  testimony  involved,  would  cause  a  reason- 
able and  prudent  man  to  hesitate  and  pause.  It 
follows,  therefore,  that  after  such  consideration 
the  jury  should  acquit  defendant  unless  they  can 
feel  an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge  beyond  a  reasonable  doubt. 

XXIII. 

The  said  court  erred  in  refusing  to  give  to  the 
jury  the  following  instruction: 

Instruction  Xo.  4. 

The  jury  is  further  instructed  that  the  presump- 
tion of  innocence  is  not  a  mere  form,  to  be  disre- 
garded at  pleasure,  but  it  is  an  (649)  essential, 
substantial  part  of  the  law  of  the  land  and  binding 
on  the  jury  in  this  case,  as  in  all  criminal  cases; 
and  it  is  the  duty  of  the  jury  to  give  the  defendant 
in  this  case  the  full  benefit  of  this  presumption 
which  clings  to  him,  surrounds,  shields  and  protects 
him  throughout  the  entire  trial  of  this  case,  and 
to  acquit  the  defendant  unless  the  evidence  in  the 
case  convinces  you  of  his  guilt  as  charged,  beyond 
all  reasonable  doubt. 

XXIV. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 


Page  Twenty-- 

Instruction  No.  6. 
The  jury  is  instructed  that  if  the  testimony  in 
this  ease  in  its  weight  and  effect  be  such  that  two 
conclusions  can  be  reasonably  drawn  from  it,  the 
one  favoring  the  innocence  of  the  defendant,  and 
the  other  tending  to  establish  his  guilt,  the  law 
makes  it  your  duty  to  accept  the  conclusion  tending 
towards  the  innocence. 

XXV. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 

Instruction  No.  7. 
The  jury  is  instructed  that  the  witness  Laura 
Herrington  is  in  law  a  competent  witness;  but  the 
credibility  of  her  testimony  and  how  far  she  is  to 
be  believed  is  to  be  determined  by  the  jury,  and  is 
more  or  less  credible  according  to  the  circumstances 
of  fact  that  concur  in  that  testimony.  It  is  one 
thing  whether  the  testimony  of  a  witness  be  heard, 
another  thing  whether  that  testimony  be  believed 
when  it  is  heard.  It  is  true  that  the  accusation  of 
rape  is  one  easily  to  be  made  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accused, 
though  ever  so  innocent. 

XXVI. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction : 

Instruction  No.   8. 
The  jury  is  instructed  that  the  testimony  of  the 
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witness  (650)  Laura  Herrington  should  be  cau- 
tiously scrutinized,  and  the  jury  should  diligently 
guard  themselves  from  the  undue  influence  of  the 
sympathy  in  her  behalf  which  her  testimony  is  apt 
to  incite.  If  she  concealed  or  imparted  information 
of  the  offense,  the  person  to  whom  such  informa- 
tion was  imparted,  as  well  as  the  place  of  the  com- 
mission of  the  offense  charged,  the  surroundings, 
the  time,  the  season,  the  condition  of  weather,  these 
and  other  circumstances  should  be  considered  by 
the  jury;  also  the  manner  in  which  she  testifies, 
the  consistency  of  her  testimony,  its  probability  or 
improbability,  and  her  demeanor  on  the  witness 
stand  should  be  fairly  and  carefully  viewed  by  the 
jury,  before  the  jury  is  satisfied  with  the  truth  of 

her  evidence. 

XXVII. 

The  court  erred  in  refusing  to  give  to  the  jury 
the   following  instruction : 

Instruction  No.  10. 

In  the  second  count  in  the  indictment  the  de- 
fendant is  charged  with  an  attempt  to  commit  the 
crime  of  statutory  rape,  by  carnally  knowing  and 
abusing  one  Laura  Herrington,  she  being  at  the 
time  under  the  age  of  sixteen  years  and  he  being 
over  that  age. 

An  attempt  to  commit  a  crime  is  an  act  done  in 
part  execution  of  a  criminal  design,  amounting  to 
more  than  mere  preparation,  but  falling  short  of 
actual  consummation,  and  possessing,  except  for 
failure  to  consummate,  all  the  elements  of  the  sub- 
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stantive  crime.  There  is  a  class  of  acts  which  may 
be  (lone  in  pursuance  of  an  intention  to  commit  a 
crime,  but  not  in  legal  sense  a  part  of  it,  and  so 
not  constitute  an  indictable  attempt;  such  as  the 
purchase  of  a  gun  with  the  design  of  committing 
murder,  or  the  procuring  of  poison  with  the  same 
intent.  These  and  like  acts  are  considered  in  the 
nature  of  mere  preliminary  preparation,  and  not 
as  acts  towards  the  consummation  of  the  crime.  To 
institute  an  indictable  attempt  to  commit  the  crime 
of  statutory  rape  something  more  than  intention 
is  necessary  and  even  more  than  solicitation. 

It  follows  from  these  principles  of  law  that  if 
you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  at  the  house  of  said  Laura  Herrington, 
in  Fairbanks,  on  the  evening  of  February  14,  1916 
(651),  the  defendant  arranged  and  agreed  with  said 
girl  (she  then  being  under  sixteen  years  of  age  and 
he  being  over  that  age)  to  meet  her  at  the  shop  of 
J.  P.  Rose,  on  Lacey  Street,  in  said  town,  on  the 
evening  of  February  15,  1916,  for  the  purpose  of 
then  and  there  having  carnal  intercourse  with  her; 
that  on  the  evening  of  said  February  15,  1916.  de- 
fendant did  go  to  said  shop,  and  after  getting  there 
engaged  in  conversation  Avith  said  Rose,  Avho  Avas 
present  in  said  shop;  but  if  you  further  find  from 
the  evidence  or  entertain  a  reasonable  doubt  of 
the  truth  thereof  that,  while  in  said  shop  on  said 
evening,  defendant  committed  no  act  in  further- 
ance of  said  arrangement  with  Laura  Herrington, 
but,  on  the  contrary,  for  some  or  any  reason,  aban- 
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doned  such  arrangement  and  purpose;  that  after 
such  abandonment  of  arrangement  and  purpose  the 
said  Laura  Herrington  came  to  the  shop  of  said 
Rose  pursuant  to  said  arrangement,  but  the  de- 
fendant did  and  said  nothing  to  her  in  furtherance 
of  such  previous  agreement  at  her  home,  then  I 
charge  you  that  he  is  not  guilty  of  an  attempt  to 
commit  rape  as  charged  in  said  second  count,  and 
you  should  acquit  him  of  such  charge  of  attempt. 
The  defendant  denies  that  he  made  any  arrange- 
ments or  had  any  agreement  at  any  time  with  said 
Laura  Herrington  at  her  home,  or  at  any  other 
place,  to  have  carnal  intercourse  with  her  on  the 
evening  of  February  15,  1916,  or  at  any  other  times, 
at  the  shop  of  J.  P.  Rose,  on  Lacev  Street,  in  Fair- 
banks, or  at  any  other  place.  If  you  believe  from 
all  the  evidence  in  this  case,  both  direct  and  cir- 
cumstantial, that  such  denial  is  true,  or  entertain 
a  reasonable  doubt  of  its  truth,  then  you  must  ac- 
quit of  the  charge  of  attempt  contained  in   said 

second  count. 

XXYIII. 

The  court  erred  in  refusing  to  give  to  the  jury 
the  following  instruction: 

Instruction  No.  11. 
If  you  find  from  the  evidence  that  the  said 
Laura  Herrington  at  and  before  the  time  she  gave 
her  testimony  before  you  was  a  person  (052)  of  bad 
morals  in  the  matter  of  chastity  and  was  at  such 
time  unchaste,  that  fact  of  itself  Avould  not  mean 
that  the  crime  of  statutory  rai)e  and  the  attempt 
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to  commit  such  crime  upon  her,  with  her  consent, 
could  not  be  effected.  Such  evidence  could  only  be 
considered  by  you  as  affecting  her  credibility  as 
a  witness   (G53). 

XXIX. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

XUMBER  12. 

You  are  instructed  that  certain  testimony  has 
been  admitted  in  this  case  for  specified  and  limited 
purposes,  which  at  the  time  of  its  reception  by  the 
court  was  so  limited.  You  will  bear  in  mind  and 
confine  yourself,  in  the  consideration  of  such  tes- 
timony, to  the  limited  purpose  for  which  it  was  so 
admitted. 

A  particular  application  of  this  instruction  is 
directed  to  the  evidence  of  the  witness  J.  H.  Miller, 
wherein  he  testified  to  statements  made  to  him  by 
Laura  Herrington  prior  to  the  investigation  testi- 
fied to  by  him,  said  testimony  having  been  admitted 
for  limited  purposes,  as  stated  to  the  jury  by  the 
court  at  the  time  of  its  reception. 

XXX. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

Number  15. 

You  are  instructed  that  corroborating  evidence 
must  be  such  as  tends  to  connect  the  accused  with 
an  alleged  offense,  and,  as  distinguished  from  evi- 
dence of  the  act  itself,   is   additional   evidence   of 
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a  different  character  to  the  same  point.     It  means 

to   strengthen,   to  add  weight   or  credibility  to   a 

thing  (654). 

XXXI. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

XUMBER  17. 

You  are  instructed  that  there  are  two  general 
classes  of  evidence — direct  and  circumstantial.  Ev- 
idence as  to  the  existence  of  the  main  fact  in  is- 
sue, is  direct  evidence;  while  circumstantial  evi- 
dence relates  to  the  existence  of  facts  which  raise 
a  logical  inference  as  to  the  existence  of  the  fact 
in  issue. 

You  are  instructed  that  circumstantial  evidence 
is  legal  and  competent  evidence,  and  if  it  be  of  such 
a  character  as  to  exclude  every  other  reasonable 
hypothesis  than  that  of  the  defendant's  guilt,  then 
it  is  sufficient  to  warrant  a  conviction.  In  other 
words,  such  evidence  is  sufficient  to  warrant  a  con- 
viction when  it  convinces  the  minds  of  the  jury  of 
the  guilt  of  the  accused  beyond  a  reasonable  doubt. 

It  is  not  necessary  to  prove  the  defendant's 
guilt  by  the  testimony  of  eye-witnesses  who  have 
seen  the  offense  committed,  but  such  guilt  may  be 
established  by  facts  and  circumstances  from  which 
it  may  be  reasonably  and  satisfactorily  inferred, 
provided  such  facts  and  circumstances  establish 
such  guilt  beyond  all  reasonable  doubt. 

Circumstantial  evidence  is  to  be  regarded  by  the 
jury  in  all  cases  where  it  is  offered.     It  is  some- 
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times  quite  as  conclusive  in  its  convincing  power 
as  the  direct  and  positive  testimony  of  eye-wit- 
nesses; and  when  it  is  strong  and  satisfactory  the 
jury  should  so  consider  it,  neither  enlarging  nor 
belittling  its  force.  But  in  order  to  warrant  a  con- 
viction on  circumstantial  evidence,  the  circum- 
stances taken  together  should  be  of  a  conclusive 
nature  and  tendency,  leading,  on  the  whole,  to  a 
satisfactory  conclusion,  and  producing,  in  effect,  a 
reasonable  and  moral  certainty  that  the  accused 
and  no  one  else  committed  the  offense  charged 
(655). 

And  it  is  an  invariable  rule  of  law  that  to  war- 
rant a  conviction  upon  circumstantial  evidence, 
such  facts  and  circumstances  must  be  shown  as  are 
consistent  with  the  guilt  of  the  person  charged,  and 
as  cannot  upon  any  reasonable  theory  be  true  and 
the  person  charged  be  innocent. 

XXXII. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

Number  18. 

You  are  instructed  that  a  person  charged  with 
the  commission  of  a  crime  shall,  at  his  own  re- 
quest, but  not  otherwise,  be  deemed  a  competent 
witness  in  his  own  behalf,  the  credit  to  be  given 
to  his  testimony  being  left  entirely  to  the  jury, 
under  the  instructions  of  the  court. 

And  you  are  instructed  that  in  this  case  the 
credit  to  be  .2:1  ven  to  the  testimony  of  the  defendant 
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W.  H.  Wooldridge  is  left  solely  to  you,  and  you 
should  give  it  the  same  fair  and  candid  considera- 
tion you  do  to  the  testimony  of  other  witnesses  in 
the  case,  but  you  have  a  right  to  take  into  consid- 
eration the  interest  of  the  defendant  in  the  result 
of  this  trial,  as  affecting  his  credibility  (656). 

XXXIII. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

Number  22. 

You  are  further  instructed  that  it  is  the  policy 
of  our  law,  as  expressed  in  the  statute,  that  any 
female  under  the  age  of  sixteen  years  shall  be  in- 
capable of  consenting  to  the  act  of  sexual  inter- 
course, and  that  anyone  committing  the  act  with  a 
girl  within  that  age  shall  be  guilty  of  rape,  not- 
withstanding he  obtained  her  consent  thereto;  and 
whether  the  girl  in  fact  consented  or  resisted  is 
immaterial  in  this  case. 

In  the  present  case,  neither  the  element  of  force 
nor  the  question  of  consent  has  any  application. 

The  witness  Laura  Herrington  could  not  con- 
sent, and  the  law  resists  for  her. 


The  court  erred  in  giving  the  following  instruc 
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ed  i] 

tion  to  the  jury: 

Number  26. 

Evidence  has  been  admitted  tending  to  show  that 
the  witness  Laura  Herrington  informed  Ed  Hall, 
shortlv  after  the  commission  of  the  crime  charood 
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iu  the  first  count  of  the  indictment,  that  she  had 
been  ravished  by  the  defendant.  Such  information, 
if  any,  would  not  be  evidence  corroborating  the 
testimony  of  said  witness  tending  to  connect  the 
defendant  with  the  commission  of  the  offense  of 
rape,  if  such  offense  was  committed.  The  evidence 
of  such  information  was  admitted  as  tending  to 
confirm  or  corroborate  the  truth  of  her  testimony. 
The  law  is,  that  a  failure  by  one,  who  claims  the 
crime  of  rape  to  have  been  committed  upon  her,  to 
immediately  inform,  is  looked  upon  as  a  suspicious 
circumstance  that  her  story  is  a  fabrication.  Hence, 
the  testimony  of  such  (657)  information  was  ad- 
mitted for  the  purpose  of  testing  the  accuracy  and 
veracity  of  the  witness  Laura  Herrington,  and  for 

no  other  purpose. 

XXXV. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

Number  28. 

The  intent  to  have  sexual  intercourse,  where 
the  female  is  under  the  age  of  consent,  is  an  essen- 
tial element  in  the  crime,  and  must  be  proved  be- 
yond a  reasonable  doubt;  and  this  may  be  done  by 
proof  of  any  facts  or  circumstances  tending  to  show 

such  intent. 

XXXVI. 

The  court  erred  in  giving  the  following  instruc- 
tion to  the  jury: 

Number  32. 

You  are  instructed  that  with  reference  to  the 
second  count  of  the  indictment,  an  attempt  to  com- 
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mit  a  crime  is  composed  of  two  elements:  First, 
the  intent  to  commit  it;  and  second,  a  direct  in- 
effectual act  done  towards  its  commission.  The  act 
must  reach  far  enough  toward  the  accomplishment 
of  the  desired  result  to  amount  to  the  commence- 
ment of  the  consummation.  While  it  need  not  be 
the  last  proximate  act  to  the  commission  of  the 
offense  attempted  to  be  perpetrated,  it  must  ap- 
proach sufficiently  near  to  it  to  stand  either  as  the 
first  or  some  subsequent  step  in  a  direct  movement 
toward  (658)  the  commission  of  the  offense  after 
the  preparations  are  made. 

Applying  these  principles  of  law,  if  you  find 
from  the  evidence,  beyond  a  reasonable  doubt,  that 
at  the  home  of  Laura  Herrington  in  Fairbanks,  on 
the  evening  of  February  14,  1916  (the  said  Laura 
Herrington  being  under  the  age  of  sixteen  years 
and  the  defendant  being  over  the  age  of  sixteen 
years),  the  defendant  arranged  and  agreed  with 
the  said  Laura  Herrington  to  meet  her  at  the  shop 
of  J.  P.  Rose,  on  Lacey  Street,  in  said  town,  on  the 
evening  of  February  15,  1916,  for  the  purpose  of 
then  and  there  having  unlawful  and  felonious 
sexual  intercourse  with  her,  and  that  in  pursuance 
of  said  arrangement  the  said  Laura  Herrington 
kept  her  appointment  by  going  to  said  shop  as 
agreed,  and  was  there  met  by  the^  defendant  still 
intending  to  carry  out  said  arrangement  to  have 
unlawful  and  felonious  sexual  intercourse  with 
her,  and  regardless  of  whether  said  Laura  Herring- 
ton would  or  would  not  have  continued  to  surrender 
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herself  to  the  completed  act  of  sexual  intercourse, 
you  further  find,  beyond  a  reasonable  doubt,  that 
without  any  change  of  purpose  or  intent  on  the 
part  of  the  defendant  he  was  prevented  from  per- 
petrating said  crime  by  the  intervention  of  any  out- 
side agency,  then  I  instruct  you  that  he  is  guilty  of 
attempt  to  commit  rape  as  charged  in  the  second 
count  of  the  indictment.  If,  on  the  other  hand,  you 
find  from  the  evidence  that  the  defendant,  on  the 
14th  day  of  February,  1916,  simply  solicited  the  said 
Laura  Herrington  (659)  to  have  unlawful  and 
felonious  sexual  intercourse  with  him  at  the  shop 
of  J.  P.  Rose  on  the  evening  of  February  15,  1916, 
and  thereafter  made  no  arrangement,  nor  attempted 
to  make  any  arrangement  with  the  said  J.  P.  Rose 
for  the  use  of  said  shop  for  said  unlawful  and 
felonious  purpose,  and  entirely  abandoned  said  ar- 
rangement with  Laura  Herrington,  then  you  should 
acquit  the  defendant  of  the  charge  contained  in  the 
second  count  of  the  indictment   (660). 

XXXVII. 

The  court  erred  in  refusing  to  grant  a  new  trial 
to  defendant  upon  his  motion  duly  made  therefor. 

XXXVIII. 

The  court  erred  in  refusing  to  grant  defendant's 
motion  in  arrest  of  judgment. 

XXXIX. 

The  court  erred  in  pronouncing  judgment  and 
sentence  upon  the  defendant. 
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Wherefore,  the  said  defendant  and  plaintiff  in 
error  prays  that  the  judgment  of  the  said  District 
Court  for  the  Fourth  Division  of  the  Territory  of 
Alaska  be  reversed  and  that  said  District  Court  be 
directed  to  dismiss  the  indictment  in  said  cause  or 
to  grant  a  new  trial  of  said  cause. 

T.  A.  Marquam^ 

BlON    A.    DODGE^ 

Attorneys  for  Defendant  and  Plaintiff  in  Error. 

ARGUMENT. 

POINTS  AND  AUTHORITIES. 

I. 

The  first  assignment  of  error  is  for  overruling 
objection  to  the  introduction  of  any  testimony  what- 
ever under  the  second  count  of  the  indictment,  for 
the  reason  and  upon  the  grounds  that  the  statement 
of  facts  set  forth  therein  do  not  constitute  a  crime. 
A  discussion  of  this  assignment  of  error  involves 
many  sections  of  the  Compiled  Laws  of  Alaska, 
1913. 

(a)  Section  1894,  to  which  Section  2073  is  so 
closely  related  in  this  case,  was  taken  from  the 
revised  statute  of  Ohio,  and  as  this  statute  is  dif- 
ferent from  the  Oregon  statute  on  the  subject  of 
rape,  it  therefore  follows  that  the  form  of  the  in- 
dictment prescribed  by  the  Oregon  statute  and  en- 
acted into  law  by  the  Alaska  code,  is  not  applica- 
ble to  the  Ohio  statute,  which  is  the  Alaska  statute. 
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Nebraska  has  a  similar  statute.    The  Ohio  statute 
is  as  follows: 

"Whoever  has  carnal  knowledge  of  a  female  per- 
son, forcibly  and  against  her  will  or,  being  eighteen 
years  of  age,  carnally  knows  and  abuses  a  female 
person  under  sixteen  years  of  age,  with  her  consent, 
is  guilty  of  Eape." 

The  Alaska  statute  is  as  follows:  "That  who- 
ever has  carnal  knowledge  of  a  female  person  forci- 
bly and  against  her  will,  or,  being  sixteen  years  of 
age,  carnally  knows  and  abuses,  a  female  person 
under  sixteen  years  of  age,  with  her  consent,  is 
guilty  of  Kape." 

The  Oregon  statute  is  as  follows:  "If  any  per- 
son over  the  age  of  sixteen  years  shall  carnally 
know  any  female  child  under  the  age  of  sixteen 
years,  or  any  person  shall  forcibly  ravish  any  fe- 
male, such  person  shall  be  deemed  guilty  of  Eape." 

The  Nebraska  statute  is  as  follows :  "Or  if  any 
male  person  of  the  age  of  eighteen  years  or  up- 
wards, shall  carnally  know  or  abuse  any  female 
child  under  the  age  of  eighteen  years,  with  her  con- 
sent, unless  such  female  child  so  known  and  abused 
is  over  fifteen  years  of  age  and  previously  unchaste 
shall  be  deemed  guilty  of  Rape." 

Bates  Annotated  Statutes  of  Ohio,  Sec.  6816. 

Lord's  Oregon  Laws,  Sec.  1912. 

State  r.  Carl  71  Ohio  St.  259. 

Huhert  v.  State   (Neb.),  104  N.  W.  276. 

If  nil  r.  State  (Neb.),  58  N.  W.  929. 
Morgan  r.  State,  50  S.  W.  718. 
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State  V,  Wheat,  22  Atl.  720. 
State  V,  Home  (Ore.),  26  Pac.  665. 
Bishop's  Statutory  Crimes,  Sec.  495. 
Revised  Statutes  of  Nebraska,  Sec.  8588. 

(b)  The  Alaska  code  provides  "that  the  man- 
ner of  stating  the  act  constituting  the  crime  as  set 
forth  hereinafter  is  sufficient  in  all  cases  where 
the  forms  there  given  are  applicable,  and  in  other 
cases  forms  may  be  used  as  nearly  similar  as  the 
nature  of  the  case  will  permit." 

Now  as  these  forms  given  are  applicable  to  the 
Oregon  statute  on  this  subject  and  not  to  the  Alaska 
and  Ohio  statutes,  the  form  of  indictment  used 
should  be  that  which  governs  the  Ohio  statute. 

Sees.  1894,  2073,  2149,  Comp.  Laws  of  Alaska, 
1913. 

Bates  Annotated  Statutes  of  Ohio,  Sec.  6816. 

No.  170093,  Vol.  15,  Enc.  of  Forms,  570. 

State  V.  Hensley,  75  Ohio  St.,  261. 

State  V,  Laivrence,  74  Ohio  St.,  38. 

State  V.  Carl,  71  Ohio  St.,  259. 

(c)  Furthermore,  the  common  law  is  applicable 
to  Alaska. 

Sees.  796,  2099,  Comp.  Laws  of  Alaska,  1913. 

(d)  The  Alaska  statute  contains  both  the  com- 
mon-law definition  of  rape  and  creates  a  new  of- 
fense called  statutory  rape,  which  latter  offense 
being  in  derogation  of  the  common  law,  must  be  con- 
strued strictly.    Where  a  statute  prescribing  a  pen- 
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ally  is  susceptible  of  two  constructions,  that  con- 
struction which  is  most  favorable  to  defendant 
must  be  given  by  the  court. 

Title  XIV,  Criminal  Code  of  Alaska  in  Comp. 
Laws  of  Alaska,  1913. 

U,  S.  V.  Doo-noch-keeUy  2  Alaska  Kep.  624 

(e)  Now  under  the  laws  of  Alaska  the  indict- 
ment may  be  set  aside  (1)  on  motion;  (2)  by  de- 
murrer; (3)  by  objections  at  time  of  trial;  and 
(4)  motion  in  arrest  of  judgment.  And  while  in 
this  case  neither  of  the  first  two  courses  were  pur- 
sued, objections  to  the  introduction  of  evidence  was 
duly  made  at  the  time  of  the  trial  on  the  grounds 
that  the  facts  stated  in  the  indictment  did  not  con- 
stitute a  crime,  and  after  the  verdict  of  guilty  a 
motion  in  arrest  of  judgment  was  duly  made,  both 
of  which  were  overruled  by  the  court  and  excep- 
tions taken. 

Sees.  2191,  2197  and  2207,  Comp.  Laws  of 
Alaska,  1913. 

(f)  In  criminal  pleadings,  such  as  indictments 
setting  forth  a  statutory  crime,  the  courts  generally 
hold  that  they  must  be  technically  exact,  so  that  the 
defendant  may  be  duly  informed  of  the  sort  of 
proof  he  will  have  to  meet. 

Bishop's   New   Criminal   Procedure,   Vol.   2, 

p.  612. 
People  V,  Maxon,  10  N.  Y.  Supp.  593. 
LeJnnan  v.  People^  49  Am.  Dec.  340. 
^tate  V,  Skillman,  128  S.  W.  729. 
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Alexander  v.  State,  127  S.  W.  189. 
Crasman  v.  State,  129  S.  W.  1129. 
Hall  V.  State    (Neb),  58  N.  W.  929. 
Reinoehl  v.  State  (Neb.),  87  N.  W.  355. 
George  v.  State  (Neb.),  85  N.  W.  84. 
Farrel  v.  State  (N.  J.),  27  Atl.  723. 
Pratt  V.  State,  23  OMo  St.  514. 
Hagen  v.  State,  35  Ohio  St.  268. 
3  Cyc.  1444. 

(g)  The  indictment  charging  the  crime  alleged 
in  this  case  must  charge  facts  amounting  to  an 
actual  beginning  of  the  consummation  of  the  crime 
or  offense.  Mere  intention  to  commit  the  offense, 
and  solicitation  and  preparation  for  its  commission 
are  not  sufficient.  Some  overt  act  must  be  done 
toward  its  commission  after  the  preparations  are 
all  made. 

12  Cyc.  177-183. 

O'Nealy  v.  State,  17  Ohio  St.  516-518. 

Smith  V.  State,  12  Ohio  St.  466. 

Bishop's   New   Criminal   Procedure,   Vol.   3, 
Sees.  71,  81,  82. 

State  V.  Frazier,  36  Pac.  58. 

State  V,  Williams,  41  Tex.  98. 

Alexander  v.  State,  127  S.  W.  189. 

High  V.  Barr,  100  Pac.  48. 

State  V.  Ritssel,  68  Pac.  616. 

Robinson  v.  State,  44  S.  E.  814. 

People  V,  Everett,  101  Pac.  528. 

State  V.  Landers,  42  L.  K.  A.   (N.  S.),  424. 

U.  S.  V,  Williams  (Ore.),  2  Fed.  61. 
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State  V.  Taylor  (Ore.),  84  Pac.  82. 
State  V.  Douglas.  42  L.  K.  A.    (K  S.),  524. 
Wharton's  Criminal  Law,  Vol.  1,  268-280. 
280. 

33  Cye.  1431,  and  note. 

II. 

Assignment  of  errors  II,  III  and  IV  should  be 
sustained,  for  the  reason  that  while  testimony  of 
the  mere  voluntary  complaint  only  of  the  prosecu- 
trix on  a  charge  of  rape  may  be  admitted  if  made 
right  after  the  alleged  outrage,  the  details  and  the 
name  of  the  person  accused  should  be  excluded. 

State  V.  Hoskinson,  90  Pac.  138. 

People  v.  Wilmot,  72  Pac.  838. 

State  V,  Birchard,  59  Pac.  468. 

State  V.  Oswalt,  82  Pac.  586. 

State  V.  Griffin,  86  Pac.  954. 

Rorjers  t\  State,  41  L.  E.  A.   (N.  S.),  886. 

Wigmore  on  Evidence,  Sees.  1134  and  1135. 

Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sees. 
162/1  and  469c;  A^ol.  3,  Sec.  213. 

Wharton's  Criminal  Law,  Sec.  746. 

III. 

The  fifth  assignment  of  error  is  well  taken,  be- 
cause the  conclusions  of  the  witness  George  Berg 
as  to  what  was  said  and  done  in  Kose's  shop  on  the 
evening  of  February  15,  1916,  should  not  be  allowed 
to  stand  against  this  plaintiff  in  error,  Wooldridge. 

17  Cyc.  25. 

Wigmore  on  Evidence,  Sec.  657. 
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Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sec. 

441&. 

IV. 

The  testimony  set  forth  and  referred  to  in  the 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh  and 
twelfth  assignments  of  error  is  clearly  hearsay,  in- 
competent, immaterial  and  irrelevant,  and  was  in 
the  absence  of  the  defendant. 

State  V.  Hoskinson   (Kan.),  96  Pac.  140. 
33  Cyc.   1467,   1468. 

Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sees. 

98,  99. 

Wigmore  on  Evidence,  Sees.  1360,  1420. 

V. 

The  testimony  of  the  grand  jurors  described  in 
Assignment  of  Error  XIII  was  produced  and  per- 
mitted for  the  purpose  of  impeaching  J.  P.  Rose, 
the  Government's  own  witness,  but  the  proper  foun- 
dation had  not  been  laid. 

40  Cyc.  2559-60,  2691,  2740. 

Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sec. 
252. 

VI. 

It  was  evident  error,  as  set  forth  in  the  four- 
tetenth  assignment  of  error,  for  the  court  below  to 
permit  the  introduction  in  evidence  of  the  alleged 
written  and  signed  statement  of  the  witness  J.  P. 
Eose,  marked  Plaintiff's  Exhibit  1,  for  the  purpose 
of  impeaching  Rose,  for  the  reasons  that  Rose  was 
the  prosecution's  own  witness,  no  pro])er  founda- 
tion was  laid  to  impeach  him,  and  the  witness  Rose 
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was  not  permitted  to  read  over  and  inspect  said 
written  and  signed  statement,  but  he  was  ques- 
tioned generally  and  specifically  on  wholly  the 
same.  Nor  was  defendant's  counsel  permitted  to 
inspect  said  statement  before  said  Avitness  testified, 
as  is  required  and  provided  by  law. 

Sees.  1501,  1502  and  1504,  Comp.  Laws  of 
Alaska,  1913. 

Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sees. 
442  and  463. 

VII. 

The  questions  to  and  the  answers  of  the  pros- 
ecuting witness,  Laura  Herrington,  referred  to  in 
the  fifteenth  assignment  of  error,  were  clearly  in- 
admissible and  should  have  been  stricken  from  the 
record,  for  the  reasons  that  they  were  so  arrogantly 
leading  and  suggestive  and  were  not  proper  in  re- 
direct examination,  and  the  court  erred  in  granting 
permission  to  ask  such  questions  as  part  of  the 
direct  examination,  since  the  same  had  been  fully 
covered  in  the  original  direct  examination. 

State  V.  Ogden  (Ore.),  65  Pac.  449. 

Nurnherger  v.  U.  8,,  166  Fed.  721. 

Henry  v,  Sioux  City  P.  R,  Co,  (Iowa),  23 
K  W.  260. 

Greenleaf  on  Evidence  (16  Ed.),  Vol.  1,  Sec. 
434. 

VIII. 

The  second  fifteenth  assignment  of  errors  is 
well  taken,  for  the  reason  that  a  proper  foundation 
of  such  impeachment  had  been  laid,  as  it  appeared 
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that  the  impeaching  witness  was  about  to  speak 
concerning  the  same  conversation  to  which  the  at- 
tention of  the  principal  witness,  Exena  Herrington, 
had  been  called  on  her  cross-examination. 

40  Cyc.  2740. 

Laivler  v,  McPheeters^  73  Ind.  577. 

50  Century  Digest,  Par.  1247. 

IX. 

An  indictment  is  a  public  record  and  as  such 
subject  to  inspection.  The  accused  was  entitled  to 
any  evidence  that  would  explain  or  throw  any  light 
upon  the  testimony  of  the  witness  Rose,  his  motive, 
purpose,  etc.  It  was  apparent  that  Rose  testified 
under  a  severe  and  mental  strain.  Under  duress  he 
made  certain  statements  to  the  U.  S.  deputy  mar- 
shals quite  contradictory  to  the  actual  facts.  The 
nature  of  the  duress  was  apparent  from  the  fact 
that  five  deputy  marshals  were  hovering  over  him 
in  the  marshal's  office  at  the  time,  and  subse- 
quently a  secret  indictment  was  found  against  him, 
charging  him  with  the  statutory  offense  of  rape. 
At  the  time  of  his  making  the  statement  concerning 
the  Wooldridge  affair  it  is  a  fair  inference  that 
the  charge  against  him  was  held  over  him.  When 
he  was  on  the  stand  his  manhood  prompted  him  to 
tell  the  truth  and  exonerate  Wooldridge,  whereupon 
he  was  confronted  with  the  statement  theretofore 
made  and  impeached,  which  impeachment  and  the 
written  statement  had  such  an  effect  upon  the 
minds  of  the  jury  as  to  result  in  a  verdict  of  guilty 
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upon  the  second  count  in  the  indictment.  If  Rose 
had  been  indicted  on  March  2,  as  is  claimed  and 
the  records  both  in  the  court  at  Fairbanks  and  in 
this  court  show,  and  a  bench  warrant  for  his  ar- 
rest had  been  ordered  by  the  court,  there  was  cer- 
tainly no  excuse  why  the  same  should  not  have 
been  served,  except  for  the  purpose  of  holding  the 
same  secret  and  as  a  threat  over  the  witness  Rose 
until  after  the  trial  of  this  case. 

Sections  1871  and  2140,  Comp.  Laws  Alaska, 
1913. 

17  Cyc.  457. 

X. 

The  motions  for  directed  verdicts  of  not  guilty 
upon  the  second  count  in  the  indictment  set  forth 
in  the  seventeenth  and  nineteenth  assignments  of 
error  should  have  been  sustained,  for  the  reasons 
that  there  were  no  overt  acts  done  toward  the  com- 
mission of  the  crime  charged,  as  according  to  the 
prosecution*s  own  witnesses  there  was  at  the  most 
only  solicitation  and  preparation,  which  are  en- 
tirely insufficient. 

33  Cyc.  1431,  and  note. 
State  V.  Taylor  (Ore.),  84  Pac.  82. 
Other    authorities    cited    under    subdivision 
(g)   of  paragraph  I  hereof. 

XI. 

The  prosecution  should  have  elected  upon  which 
count  in  said  indictment  it  would  stand  and  have 
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a  verdict  found  as  claimed  by  plaintiff  in  error  in 
Assignment  of  Error  XVIII. 

Abbott's  Trial  Brief  (Crim.),  295. 
Bishop's   Xew   Criminal   Procedure,   Vol.    1, 
Sees.  374,  384,  459,  461. 

XII. 

Instructions  numbered  1,  2,  3,  4,  6,  7,  8,  10  and 
11,  requested  by  said  defendant  Wooldridge  in  the 
lower  court,  as  set  out  in  Assignments  of  Error  XX, 
XXI,  XXII,  XXIII,  XXIV,  XXV,  XXVI,  XXVII 
and  XXVIII,  should  have  been  given  by  the  court. 

12  Cyc.  633-637. 

33  Cyc.  1485. 

Section  1501,  Comp.  Laws  Alaska,  1913. 

State  V,  Taylor  (Ore.),  84  Pac.  83. 

State  V,  Hoskinson^  96  Pac.  138. 

State  V,  Apley,  48  L.  K.  A.  (X.  S.),  269  and 

note. 
State  V,  Roderick  (Ohio),  14  L.  K.  A.  (X.  S.), 

715. 
Stockslager  v,  U,  S.,  116  Fed.  599. 
Hughes,  Instructions  to  Juries,  Sees.  713-715. 

XIII. 

As  to  Assignment  of  Error  XXIX,  the  court 
surely  erred  in  giving  Instruction  No.  12  to  the  jury 
without  directing  the  jury's  attention  to  the  partic- 
ular evidence  referred  to  and  to  the  particularly 
specified  and  limited  purpose  for  which  it  was  so 
admitted,  and  the  court  should  have  instructed  the 
jury  that  all  the  evidence  of  the  witness  J.  H.  Miller 
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with  reference  to  any  conversation  upon  the  part  of 
Laura  Herrington  was  hearsay  evidence,  incom- 
petent for  any  purpose  and  withdrawn  from  the 
jury. 

12  Cyc.  G31. 

mate  V,  Miller  (Iowa),  4G  N.  W.  751. 

XIV. 

Instructions  numbered  15  and  26,  as  set  out  in 
Assignments  of  Error  XXX  and  XXXIV,  given  to 
the  jury  by  the  court  and  relating  to  corroborating 
evidence,  did  not  state  the  law  correctly  or  com- 
pletely and  should  not  have  been  so  given. 

Henderson    v.  State    (Neb.),  26    L.    R.    A. 

(N.  S.),  1149. 
Note  to  Ohio  and  Mississippi  R,  Co,  v.  Stein, 

19  L.  R.  A.  744. 

XV. 

The  instructions  of  the  court  numbered  17  and 
22,  set  forth  in  Assignments  of  Error  XXXI  and 
XXXIII,  are  not  correct  statements  of  the  law  in- 
volved and  attempted  to  be  covered  and  charged  in 
said  instructions,  nor  are  the  errors  corrected  or 
cured  by  any  correct  instructions  given  elsewhere 
in  the  case. 

Hughes,   Instructions   to   Juries,    Sees.    730- 
732. 

XVI. 
The  thirty-second  assignment  of  error  is  to  the 
eighteenth   instruction    of    the  court,  wherein  the 
court  singled  the  defendant  out  from  all  the  other 
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witnesses  in  the  ease  and  laid  special  stress  on  the 
question  of  his  interest  on  the  result  of  the  trial, 
Avhen  as  a  matter  of  fact  and  law  somewhat  similar 
instructions  should  apply  to  all  witnesses  in  the 
case  if  the  jury  believe  they  had  any  interest  in  the 
result  of  the  trial,  and  such  instructions  should 
have  been  given  as  particularly  applicable  in  this 
case,  where  it  was  shown  so  conclusively  by  the 
prosecution's  own  witnesses  that  the  marshal  and 
United  States  attorney,  their  deputies  and  agents, 
were  all  interested  in  the  outcome  of  the  trap  they 
had  conspired  and  laid  together,  and  so  were  in- 
terested in  the  result  of  the  trial.  The  eighteenth 
instruction  should  have  been  giA^en  with  the  tenth 
instruction. 

12  Cyc.  636-638. 

Argahright  v.  State  (Neb.),  69  N.  W.  102. 

XYII. 

Instruction  28  given  to  the  jury  by  the  court, 
as  set  forth  in  Assignment  of  Error  XXXV,  was 
incomplete,  misleading  and  an  incorrect  statement 
of  the  law  upon  the  question  of  intent  and  the  neces- 
sary proof  required  to  prove  such  intent  upon  the 
part  of  the  said  defendant.  Also  the  said  Wool- 
dridge  could  and  did  testify  to  his  own  intent. 

Bishop  on  Criminal  Law,  Sec.  759. 

Roberts  v.  The  People,  19  Mich.  401. 

Sackett's  Instruction  to  Juries,  488. 

Wigmore  on  Evidence,  Sec.  581. 

Brown  i\  Hickle  (Iowa),  27  N.  W.  276. 

12  Cyc.  403. 
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XVIII. 

Assignments  of  Error  XXXVI,  XXXVII, 
XXXVIII  and  XXXIX  are  all  well  founded, 
XXXVI  for  the  reason  that  Instruction  32  of  the 
court  to  the  jury  is  involved,  contradictory  in  itself, 
misleading,  not  applicable  to  the  issues  presented 
by  the  indictment  or  the  evidence  in  the  case,  that 
it  is  not  the  law  of  the  case  from  any  standpoint, 
and  the  hypothesis  upon  which  it  is  based  fails  to 
collate  all  the  material  elements  of  the  charge  as  a 
basis  for  the  conclusion  of  the  court. 

And  Assignments  of  Error  XXXVII,  XXXVIII 
and  XXXIX  for  the  reasons  set  forth  in  said  mo- 
tion for  a  new  trial  and  motion  in  arrest  of  judg- 
ment, and  particularly  because  of  (1)  the  facts 
stated  in  the  second  count  of  said  indictment  do  not 
constitute  a  crime,  as  is  fully  argued  under  Para- 
graph I  of  this  argument:  (2)  irregularities  in  the 
proceedings  of  the  court  and  abuse  of  discretion  ex- 
ercised by  the  court  by  which  defendant  was  pre- 
vented from  having  a  fair  trial,  in  improperly  ex- 
cusing the  jurors  J.  E.  Getrall  and  A.  J.  Painter, 
members  of  the  regular  panel,  from  service  on  the 
jury  in  this  case  after  they  had  properly  qualified 
as  such  jurors  and  during  the  trial  the  court  cor- 
rected counsel  for  defendant  when  said  counsel  re- 
ferred to  the  prosecutrix  as  a  woman  and  the  court 
stated  in  substance  "you  mean  this  child"  when  the 
authorities  hold  that  it  is  at  the  age  of  puberty  and 
not  at  majority  where  the  female  ceases  to  be  a 
child:    (3)    insufficiency    of   the   evidence   to   jus- 
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tify  said  verdict  of  guilty,  there  having  been  no 
overt  act  done,  shown  or  testified  to  having  been 
done  toward  the  commission  of  the  crime  and  solic- 
itation and  preparation  are  entirely  insufficient, 
even  if  admitted,  which  they  are  not.  The  indict- 
ment charges  that  the  alleged  crime  was  committed 
on  February  14,  while  the  evidence  shows  that  if 
any  offense  whatever  was  committed  it  was  on  Feb- 
ruary 15;  (4)  admission  of  details  and  name  of 
party  accused  in  testimony  of  Laura  Herrington, 
Ed  Hall  and  Catherine  Herrington  in  connection 
with  complaint;  (5)  admission  of  hearsay  evidence 
in  the  absence  of  defendant  when  the  scheme  was 
being  worked  out  to  lay  a  trap  for  Wooldridge,  and 
particularly  the  testimony  of  the  deputy  marshals. 
Miller,  Berg,  McMuUen  and  Hall,  and  witnesses 
J.  P.  Eose  and  Laura  Herrington  as  to  what  was 
said  and  done  by  them  and  each  of  them  in  the 
United  States  attorney's  office,  in  the  marshal's 
office  and  elsewhere,  relative  to  the  offense  charged 
to  have  been  committed. 

12  Cyc.  176-183,  631. 

State  V.  Wise  (Iowa),  50  K  W.  59. 

State  V.  Taylor  (Ore.),  84  Pac.  83. 

33  Cyc.  1431,  1467-1468. 

State  V,  Hoskinson  (Kan.),  96  Pac.  138. 

State  V,  Griffin  (Wash.),  86  Pac.  951. 

State  V,  Frazier  (Kan.),  36  Pac.  58. 

State  V,  Russell  (Kan.),  68  Pac.  615. 

U.  S.  V,  Doo-nochkcen,  2  Alaska  Rep.  624. 

O'Nealy  v.  State,  17  Ohio  St.  516-518. 
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Blackburn  v.  State,  22  Ohio  St.  102. 

Wiginore  on  Evidence,  Sees.  1134,  1135,  1360, 
1420. 

Sees.  1501,  1502  and  1504,  2207,  Comp.  Laws 
of  Alaska,  1913. 

Wharton's  Criminal  Law,  Vol.  1,  268-280. 

Bishop's   New   Criminal   Procedure,   Vol.   3, 

Sees.  71,  81,  82. 

CONCLUSIONS. 

We  therefore  submit  that  the  District  Court 
was  in  error  in  excusing  the  jurors  J.  E.  Oatrell 
and  A.  J.  Painter,  members  of  the  regular  panel, 
after  they  had  qualified  to  serve  in  this  case. 

That  the  Alaska  statute  against  rape  having 
been  borrowed  directly  from  the  Ohio  statute  on 
rape,  which  is  different  from  the  Oregon  statute  on 
that  offense,  it  therefore  follows  that  the  forms  of 
indictment  prescribed  by  the  Oregon  statute  and 
enacted  into  law  by  Congress  for  Alaska,  are  not 
applicable. 

That  the  second  count  of  the  indictment  does 
not  contain  a  statement  of  facts  sufficient  to  con- 
stitute the  offense  of  an  attempt  to  commit  the 
crime  of  rape  charged  therein  against  the  plaintiff 
in  error. 

The  facts  amounting  to  an  actual  beginning  of 
the  consummation  of  the  crime  should  have  been 
charged  in  the  indictment,  which  was  not  done. 

That  charging  facts  showing  intention  to  com- 
mit the  offense  and  solicitation  and  preparation 
for  its  commission  are  not  sufficient  as  some  overt 
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act  done  toward  its  commsision  after  all  prepara- 
tions have  been  made,  must  be  charged  in  the  in- 
dictment, and  no  such  acts  were  so  charged  in  the 
second  count  of  this  indictment. 

That  the  defendant's  objections  to  the  introduc- 
tion of  any  testimony  whatever  under  the  second 
count  of  this  indictment  should  have  been  sus- 
tained. 

That  permitting  the  witness  Laura  Herrington, 
Ed  Hall,  and  Catherine  Herrington  to  testify  as  to 
the  details  and  the  person  accused  when  the  prose- 
cutrix made  complaint  is  plainly  reversible  error. 

That  the  clearly  hearsay,  incompetent,  immate- 
rial and  irrelevant  testimony  of  J.  H.  Miller, 
George  Berg,  P.  McMullen,  Frank  Hall,  J.  P.  Rose, 
and  Laura  Herrington  as  to  what  was  said  and 
done  in  the  United  States  attorney's  office,  in  the 
marshal's  office,  and  elsewhere,  all  in  the  absence 
of  defendant,  should  have  been  excluded,  and  it  was 
reversible  error  for  the  court  to  admit  the  same,  so 
prejudicial  to  the  defendant. 

That  the  lower  court  committed  reversible  error 
in  permitting  the  government's  counsel  to  examine 
the  witness  Rose  as  he  did  upon  the  alleged  Avritten 
statement  of  Rose  introduced  as  Plaintiff's  Exhibit 
1,  for  the  purpose  of  impeaching  his  o\n\  witness 
and  without  permitting  the  witness  Rose  or  the  de- 
fendant's counsel  to  inspect  said  written  and  signed 
statement  until  after  the  conclusion  of  the  direct 
examination   of   said   witness   when    it   was   intro- 
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diiced  in  evidence  and  read  to  the  jury  to  the  great 
prejudice  of  defendant. 

That  the  predudicial  rulings  of  the  court  pre- 
vented the  defendant  from  having  a  fair  and  im- 
partial trial. 

That  there  Avas  no  testimony  whatever  showing 
that  there  was  any  overt  act  or  any  acts  on  the  part 
of  Wooldridge  toward  making  an  attempt  to  com- 
mit the  crime  of  rape  upon  the  person  of  Laura 
Herrington. 

That  there  is  not  a  scintilla  of  evidence  to  show 
that  defendant  took  or  attempted  to  take  the  key 
of  the  front  door  of  Eose's  repair  shop  alleged  to 
have  been  hanging  on  the  wall. 

That  there  is  not  an  iota  of  evidence  that  de- 
fendant touched  the  prosecutrix  or  even  made  an 
attempt  to  touch  her. 

That  there  is  no  evidence  whatever  showing  that 
the  defendant  said  anything  to  the  prosecutrix  at 
the  repair  shop  about  having  sexual  intercourse 
with  her. 

That  defendant  left  Rose's  repair  shop  as  soon 
as  the  prosecutrix  came  in.  < 

That  even  if  all  the  testimony  of  the  prosecut«x 
be  admitted  to  be  true,  which  it  is  not,  there  Avas 
nothing  more  than  solicitation  and  preparation 
shown,  all  of  which  is  absolutely  insufficient. 

That  the  defendant's  motions  for  directed  ver- 
dicts at  the  close  of  the  prosecution's  case  in  chief 
and  after  all  the  evidence  was  in,  should  have  been 
sustained,   particularly  as   to  the  second  count  of 
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the  indictment,  for  it  was  plainly  evident  that  the 
evidence  was  insufficient. 

That  the  defendant's  motion  for  a  new  trial 
should  have  been  granted  for  the  many  well  found- 
ed grounds  and  reasons  therein  stated. 

That  defendant's  motion  in  arrest  of  judgment 
should  have  been  granted  for  the  reason  that  the 
facts  stated  in  the  said  second  count  of  the  indict- 
ment were  not  sufficient  to  constitute  a  crime  even 
if  proven. 

That  finally,  not  only  in  justice  to  this  defend- 
ant and  plaintiff  in  error,  but  also  that  the  people 
of  the  territory  of  Alaska  may  be  assured  and  guar- 
anteed that  the  courts  so  established  by  the  Na- 
tional Government  and  the  only  courts  they  have 
shall  give  to  them  fair  and  impartial  trials,  such 
as  they  are  entitled  to  under  the  .Constitution,  this 
Federal  judgment  should  be  reversed  and  this  in- 
dictment dismissed  or  a  new  trial  of  said  cause 

granted. 

Eespectfully  submitted, 

James  J.  Crossley, 

BiON  A.  Dodge,   and 

T.  A.  Marquam, 

Attorneys  for  Plaintiff  in  Error. 
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In  the  District  Court  of  the  United  States,  in  and  for  the 

District  of  Montana. 

IN  EQUITY— No.  53. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

HARRY    CANNON    AND    WALTER    D. 
STOREY, 

Defendants. 

BE  IT  REMEMBERED  that  on  April  16,  1915, 
plaintiff  filed  its  Bill  of  Complaint  herein  in  the  words 
and  figures  following,  to-wit: — 
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In  the  District  Court  of  the  United  States,  District  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
HARRY    CANNON    AND    WALTER    D. 

STOREY,  ; 

Defendants. 

BILL  OF  COMPLAINT. 

To  the  Honorable  District  Court  of  the  United  States, 
in   and   for   the   District   of   Montana: 

The  United  States  of  America  by  the  Attorney  Gen- 
eral of  the  United  States  and  Burton  K.  Wheeler,  Unit- 
ed States  Attorney  for  the  district  of  Montana,  brings 
this  bill  of  complaint  against  Harry  Cannon,  a  resident 
of  the  state  and  district  of  Colorado,  and  Walter  D. 
Storey,  a  resident  of  the  state  and  district  of  Montana, 
defendants  herein,  and  thereupon  your  orator  complains 
and  says : 

I. 

That  on  and  prior  to  the  1st  day  of  May,  1909,  your 
orator  was  the  owner  in  fee  of  those  certain  ])ublic 
lands  situate  in  the  state  and  district  of  Montana  and 
within  the  Billings  land  district,  and  more  particularly 
described  as  follows,  to-wit:  The  west  half  of  the 
northwest  quarter  (W/2  NW/4),  the  northeast  quar- 
ter of  the  northwest  quarter  (NE/4  NW^/4)  and  the 
northwest  quarter  of  the  northeast  fiuarter  (NW/4 
NFy4)  of  section  twenty-four  (24),  township  two  (2) 
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south,  range  twenty-two  (22)  east  of  Montana  prin- 
cipal meridian,  containing  one  hundred  sixty  (160) 
acres  of  land,  situate,  lying  and  being  in  the  county  of 
Stillwater,  in  the  state  and  district  of  Montana,  and 
within  the  jurisdiction  of  this   court. 

11. 

That  one  Harry  Cannon  on  the  said  1st  day  of  May, 
1909,  under  and  by  virtue  of  the  provisions  of  sec- 
tion 2289  Revised  Statutes  of  the  'United  States,  made 
and  filed  in  the  local  land  office  of  the  United  States 
at  Billings,  in  the  state  and  district  of  Montana,  his 
written  application  and  affidavit  No.  02429,  under  oath, 
to  enter  as  a  homestead  the  lands  hereinbefore  de- 
scribed, which  said  application  and  affidavit  was,  on 
the  said  1st  day  of  May,  1909,  and  before  the  filing  of 
the  same  in  said  land  office,  signed,  subscribed  and 
sworn  to  by  the  said  Harry  Cannon  before  W.  M.  En- 
right,  the  Receiver  of  said  United  States  land  office  at 
Billings,   Montana. 

III. 

That  the  said  Harry  Cannon  in  his  said  application 
and  affidavit  No.  02429,  so  made,  signed,  subscribed 
and  sworn  to  as  aforesaid,  among  other  matters  and 
things,  stated  and  deposed  that  his  said  application  to 
enter  said  lands  as  a  homestead  was  honestly  and  in 
good  faith  made  for  the  purpose  of  actual  settlement 
upon  and  cultivation  of  said  lands;  that  he  would  faith- 
fully and  honestly  endeavor  to  comply  witli  all  of  the 
requirements  of  law  as  to  settlement,  residence  and  cul- 
tivalit^n    necessnrv    to   ac(|nirc   title   to   said   lands,   and 
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that  he  did  not  apply  to  enter  the  same  for  specula- 
tion but  in  good  faith  to  obtain  a  home  for  himself;  that 
thereupon  the  said  Harry  Cannon  then  and  there  paid 
tTie  Receiver  of  said  local  land  office  of  the  United 
States  at  Billings,  Montana,  the  sum  of  twenty-two 
dollars,  the  same  being  the  proper  and  legal  fee  then 
and  there  due  and  payable  to  said  Receiver  upon  the 
filing  of  said  application  and  affidavit  aforesaid,  and 
the  said  Register  and  Receiver  of  said  United  States 
land  office,  relying  upon  and  believing  the  statements 
of  the  said  Harry  Cannon  contained  in  said  homestead 
application  and  affidavit  to  be  true,  received,  accepted 
and  filed  the  said  homestead  application  and  affidavit 
of  the  said  Harry  Cannon,  and  received  and  accepted 
the  said  fee  for  the  filing  of  said  application  and  affi- 
davit; and  that  thereafter  and  on  the  1st  day  of  May, 
1909,  and  upon  such  payment  having  been  made  as 
aforesaid,  a  receipt  was  then  and  there  issued  and  de- 
livered by  the  said  Receiver  of  the  said  Billings  land 
office  to  the  said  Harry  Cannon  for  said  amount  of 
money  so  paid  by  him  as  aforesaid. 

IV. 
And  your  orator  further  showeth  unto  your  Honor 
that  the  said  acceptance  of  the  said  homestead  appli- 
cation and  affidavit  of  the  said  Harry  Cannon  by  the 
said  Register  and  Receiver  as  aforesaid,  and  the  ac- 
ceptance and  rccei])t  by  said  Receiver  of  said  fee  for 
the  filing  of  said  homestead  a])])lication  and  affidavit 
as  aforesaid,  and  the  issuance  of  said  receipt  therefor 
bv  said  Receiver  as  aforesaid,  were  had  and  done  by 
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the  officers  of  said  land  office  in  reliance  by  them,  and 
each  of  them,  upon  the  truth  of  the  statements  set  forth 
and  contained  in  the  aforesaid  homestead  apphcation 
and  affidavit  of  the  said  Harry  Cannon,  and  in  rehance 
by  them,  and  each  of  them,  upon  the  good  faith  of  the 
said  Harry  Cannon  in  the  premises,  and  not  otherwise. 

V. 
That  said  homestead  apphcation  and  affidavit  of  the 
said  Harry  Cannon  was  then  and  there  false,  fraudu- 
lent and  untrue  in  this,  to-wit:  that  said  application  to 
enter  said  lands  as  a  homestead  was  not  honestly  and 
in  good  faith  made  for  the  purpose  of  actual  settlement 
and  residence  upon  and  cultivation  of  said  lands  by  the 
said  Harry  Cannon,  and  that  said  Harry  Cannon  did 
not  intend,  at  the  time  of  making  and  filing  said  home- 
stead application  and  affidavit,  to  comply  w^ith  all  of  the 
requirements  of  law  as  to  settlement,  residence^  and  cul- 
tivation necessary  to  acquire  title  to  said  lands,  and  that 
the  said  Harry  Cannon  did  not  apply  to  enter  said  lands 
in  good  faith  to  obtain  a  home  for  himself,  but  that  said 
application  to  enter  said  lands  was  made  by  the  said 
Harry  Cannon  with  the  intent  of  fraudulently  acquir- 
ing title  to  said  lands  under  the  homestead  laws  of  the 
United   States   without   either    settlement   or   residence 
upon  or  cultivaUon  thereof  iby  the  spid  JrLarr\'  CaiiucMi,       / 
for  the  iHir])osc.of  obtainhig  a  h/me  iov  hinisclf,  and  ^ 
that  the  statements  contained  in  said  homestead  apjili- 
cation   and  affidavit   of  the   said  Harry  Cannon   were 
false,  fraudulent  and  untrue  as  liercinl^efore  set  forth, 
and  the  same   were  made  and    filecl    f(^r   tlie   false   and 
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fraiuliilcnt  purjxisc  of  imposing  upon  and  deceiving  the 
Register  and  Receiver  of  the  said  United  States  land 
office  at  Billings,  Montana,  and  to  cause  and  induce  the 
officers  of  your  orator  to  believe  the  statements  con- 
tained in  said  affidavit  were  true,  and  that  the  said  de- 
fendant, Harry  Cannon,  was  making  said  homestead 
application  and  entry  in  good  faith  for  the  purpose  of 
actual  settlement  and  residence  upon  and  cultivation  of 
said  lands  and  in  good  faith  to  obtain  a  home  for  him- 
self and  not  for  speculation,  and  for  the  false  and 
fraudulent  purpose  of  inducing  said  officers,  l)y  means 
of  the  fraud  and  deceit  hereinbefore  specifically  set 
forth,  to  accept  said  homestead  application  and  entry 
and  file  the  same. 

VI. 
That  thereupon,  in  order  to  entitle  the  said  Harry 
Cannon  to  obtain  and  procure  from  the  said  United 
States  a  patent  for  said  tract  of  land  under  the  home- 
stead laws  of  the  United  States,  it  was  incumbent  upon 
him,  and  he  was  rccjuired,  to  make  actual  settlement 
upon  said  lands  and  reside  thereon  and  cultivate  the 
same  for  a  period  of  five  years  from  and  after  the  time 
of  the  filing  in  said  local  land  office  at  Billings,  Mon- 
tana, of  his  application  and  affidavit  hereinbefore  set 
forth,  or  in  case  he  did  not  desire  to  remain  upon  said 
lands  the  full  ])eriod  of  five  years,  to  make  payment  for 
said  lands  at  any  time  after  the  expiration  of  fourteen 
calendar  months  from  and  after  the  filing  of  said  a])- 
plication  and  affidavit  as  aforesaid  at  the  rate  of  one 
dollar  and  twenty-five  cents  per  acre  and  make  proper 
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and  satisfactory  proof  before  the  Register  and  Receiver 
of  the  said  local  land  office  of  the  United   States  at 
Billings,    Montana,   of   settlement   and   residence   upon 
and  cultivation  of  said  lands  by  the  said  Harry  Can- 
non from  the  date  of  the  filing  of  said  application  and 
affidavit  down  to  the  time  of  making  of  such  proof  and 
payment ;  that  for  the  purpose  of  availing  himself  of  the 
privileges   afforded  by  section    2301    of    the    Revised 
Statutes  of  the  United  States  and  the  acts  amendatory 
thereof  and  supplemental  thereto  and  after  the  expira- 
tion of  fourteen  calendar  months  from  and  after  the 
filing  by  him  of  said  application  and  affidavit,  on  or 
about  the  1st  day  of  May,  1909,  as  aforesaid,  the  said 
Harry  Cannon  on  the  24th  day  of  January,   1911,  ap- 
peared with  his  final  proof  witnesses,  Albert  E.  Buster 
and  Chester  A.   Roberts,  before  W.   M.   Enright,   Re- 
ceiver  of    the   United    States    land   office    at    Billings, 
Montana,   said   land   office   then   and   there   being  the 
proper  United   States   land  office  of  the  land  district 
wherein  said  lands  were  situated,  and  offered  proof  be- 
fore the  said  W.  M.  Enright,  Receiver  of  said  United 
States  land  as  aforesaid,  that  he  had  settled  upon  said 
lands   and  premises    and   actually   resided  thereon  and 
cultivated  the  same  as  required  by  law  and  within  the 
meaning  and  intent  of  the  said  homestead  laws  of  the 
United  States,  and  then  and  there  gave,  made  out  and 
signed  his  deposition   and  affidavit   and  swore  to  the 
same  before  the  said  \\\  M.  Enright,  Receiver  of  said 
United   States   land   office   as   aforesaid,   and   the   said 
Harrv  Cannon  on  or  about  the  24th  dav  n\   Tanuarv, 
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1911,  filed  and  caused  to  be  filed  said  affidavit,  de- 
position and  sworn  statement  so  made,  signed  and 
sworn  to  by  the  said  Harry  Cannon,  to  and  with  the 
Register  and  Receiver  of  the  United  States  land  office 
as  proof  of  the  settlement  and  residence  upon  and  the 
cultivation  of  the  said  lands  and  premises  by  the  said 
Harry  Cannon  as  required  by  law  and  the  statutes  in 
such  case  made  and  provided,  and  the  same  were  ac- 
cepted by  the  said  Register  and  Receiver  of  said  land 
office. 

vn. 

And  your  orator  showeth  unto  your  Honor  that  the 
said  said  Harry  Cannon  in  said  affidavit,  deposition 
and  sworn  statement  so  made,  signed  and  sworn  to  by 
him  as  aforesaid,  and  offered,  presented,  delivered  and 
flied  with  the  said  Register  and  Receiver  and  accepted 
by  them  as  proof  of  the  settlement  and  residence  of  the 
said  Harry  Cannon  upon  the  said  lands  and  the  cultiva- 
tion of  the  same  by  the  said  Harry  Cannon,  among 
other  matters  and  things,  testified  and  deposed  that  he 
had  established  his  actual  residence  upon  said  lands 
during  the  month  of  ]\Iay,  1909,  and  had  resided  on 
said  lands  continuously  since  the  month  of  May,  1909, 
and  that  the  said  Harry  Cannon  had  never  been  absent 
from  said  lands  since  the  said  Harry  Cannon  had  estab- 
lished his  residence  thereon  in  the  month  of  ?^Iay,  1909, 
except  for  a  period  of  two  (2)  weeks  in  December,  1910; 
and  that  he  had  placed  improvements  on  said  lands  con- 
sisting of  a  log  house,  barn,  -^S^SJ^d  fencing  and  had 
cultivated  between  ten  and  twelve  acres  of  said  lands; 
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and  the  said  Harr}^  Cannon  procured  from  each  of  his 
said  final  proof  witnesses,  Albert  E.  Buster  and  Ches- 
ter A.   Roberts,   affidavits  and  depositions  and  sworn 
statements  taken  before  the  said  W.  M.  Enright,  Re- 
ceiver of  said  land  office  as   aforesaid,   made,   signed 
and  sworn  to  by  the  said  final  proof  w^itnesses  before 
the  said  Receiver  as  aforesaid,  to  the  same  effect  and 
corroborative  and  in  aid  of  the  said  affidavit,  deposi- 
tion and  sworn  statement,  made,  signed  and  sworn  to 
by  the  said  Harry  Cannon  and  filed  the  same,  together 
with  the  said  Harry  Cannon's  own  affidavit,  deposi- 
tion and  sworn  statement,  in  the  local  land  office  of  the 
United  States  at  Billings,  Montana,  and  offered,  pre- 
sented and  delivered  the  same  to  the  said  Register  and 
Receiver  of  said  land  office,  together  with  his  own  affi- 
davit, deposition  and  sworn  statement,  as  proof  of  the 
settlement  and  residence  upon  and  cultivation  of  said 
lands  by  the  said  Harry  Cannon  as  required  by  law, 
and  all  of  the  said  affidavits,  depositions  and  sworn 
statements   of   the   said   Harry   Cannon,   and   his   said 
final  proof  witnesses,  so  made,  signed  and  sworn  to  as 
aforesaid,  and  offered,  presented  and  delivered  to  the 
said  Reerister  and  Receiver  of  said  land  office  as  afore- 
said,  were,  and  each  of  them  was,  then  and  there  taken 
and  accepted  by  the  said  Register  and  Receiver  of  said 
land  office  as  proof  of  the  settlement  and  residence  of 
the  said  Harry  Cannon  upon  said  lands  and  premises, 
and  the  cultivation  thereof  by  the  said  Harry  Cannon. 

VHT. 
That  on  the  2-tth  day  of  January,  1^1 1,  on  the  ])rcs- 


10  United  States  of  Aineriea  vs. 

cntation  and  delivery  to  the  Register  and  Receiver  of 
the  said  land  office  by  the  said  Harry  Cannon  of  his 
said  affidavit,  deposition  and  sworn  statement,  and  the 
affidavits,  depositions  and  sworn  statements  of  his  said 
final  proof  witnesses,  and  after  the  acceptance  thereof 
by  the  said  Register  and  Receiver  of  the  said  land  of- 
fice as  aforesaid,  the  said  Register  of  the  said  land 
office  at  Billings,  Montana,  then  and  there  issued  to  the 
said  Harry  Cannon  his  certificate  for  said  lands,  cer- 
tifying that  in  pursuance  of  law  the  said  Harry  Can- 
non had  made  payment  in  full  for  said  lands,  and  upon 
presentation  of  said  certificate  to  the  Commissioner  of 
the  General  Land  Office,  said  Harry  Cannon  should 
be  entitled  to  receive  a  patent  for  said  lands  hereinbe- 
fore more  particularly  mentioned  and  described;  and 
that  thereafter  such  proceedings  were  had  that  on  the 
26th  day  of  June,  1911,  a  patent  was  issued  by  the 
United  States  to  the  said  Harry  Cannon  for  said  lands, 
which  patent  was  duly  delivered  to  the  said  Harry  Can- 
non and  received  by  him. 

IX. 
And  your  orator  further  showeth  unto  your  Honor 
that  the  said  acceptance  of  the  said  affidavits,  deposi- 
tions and  testimony  of  the  said  Harry  Cannon  and  of 
his  said  final  proof  witnesses,  Albert  E.  Buster  and 
Chester  A.  Roberts,  as  proof  of  the  settlement  and  res- 
idence of  the  said  Harry  Cannon  upon  said  lands  and 
the  cultivation  of  the  same  by  him  as  required  by  law, 
by  the  said  Register  and  Receiver,  and  the  issuance  of 
the  said  certificate  of  purchase  by  the  said  Register  as 
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hereinbefore  mentioned  and  set  forth,  and  the  issuance 
of  the  said  patent  for  said  tract  of  land  by  the  United 
States,  were  had  and  done  by  the  officers  of  the  said 
land  office  and  the  officers  of  the  United  States  in  re- 
liance by  them,  and  each  of  them,  upon  the  truth  of  the 
testimony  and  statements  contained  in  the  affidavits 
and  depositions  of  the  said  Harry  Cannon  and  in  re- 
liance by  them,  and  each  of  them,  upon  the  truth  of  the 
testimony  and  statements  contained  in  the  affidavits 
and  depositions  of  the  said  final  proof  witnesses,  and  in 
reliance  upon  the  good  faith  of  the  said  Harry  Cannon 
and  his  said  final  proof  witnesses  in  the  premises,  and 
not  otherwise. 

X. 
That  the  said  affidavit  and  deposition  of  the  said 
Harry  Cannon  and  the  said  affidavits  and  depositions 
of  the  said  final  proof  witnesses,  Albert  E.  Buster  and 
Chester  A.  Roberts,  were,  and  each  of  them,  was,  then 
and  there  false,  fraudulent  and  untrue,  as  was  then 
and  there  well  known  to  the  said  Harry  Cannon  and 
to  each  of  his  said  final  proof  witnesses,  and  was  made 
with  intent  to  deceive  the  officers  of  the  United  States 
and  with  intent  to  fraudulently  obtain  patent  to  said 
lands  hereinbefore  described,  and  by  fraud  and  deceit 
to  procure  a  patent  for  said  lands  and  premises  by 
means  of  the  false  and  fraudulent  testimony  and  state- 
ments made  and  contained  in  the  said  affidavits,  depo- 
sitions and  testimony  in  this,  to-wit:  that  the  said  Har- 
ry Cannon  had  not  and  did  not  establish  his  residence 
upon   said   lands,    or   anv   i)orti(^n    thereof,    durinq-   the 
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iiionth  of  May,  1909,  or  at  any  other  time,  or  at  all; 
that  tlie  said  Harry  Cannon  had  not  at  the  time  of  mak- 
ing his  said  final  proof  and  the  filing  of  the  same  in  the 
said  land  office,  resided  on  said  lands  or  any  part  or 
portion  thereof  continuously,  or  in  any  other  manner 
or  at  all,  since  the  month  of  May,  1909,  or  at  any  other 
time;  that  the  said  Harry  Cannon  had  not  made  at  the 
time  of  making  his  said  final  proof  and  the  filing  of 
the  same  in  said  land  office,  or  at  any  other  time,  or 
at  all,  any  improvements  of  any  kind  whatever  upon 
said  lands,  or  upon  any  part  thereof,  and  had  not  cul- 
tivated between  ten  and  twelve  acres  of  said  lands  or 
any  part  or  portion  thereof  whatever;  and  your  orator 
alleges  the  fact  to  be  that  the  said  Harry  Cannon  never 
did  make  settlement  upon  said  lands,  or  on  any  part 
or  portion  thereof;  and  never  did  establish  his  actual 
residence  upon  said  lands,  or  upon  any  part  or  por- 
tion thereof;  and  never  did  reside  upon  said  lands  con- 
tinuously, or  in  any  other  manner  or  at  all,  at  any  time, 
and  never  did  have  at  any  time  or  at  all  a  house,  barn, 
corrals,  fencing,  or  any  other  buildings  or  improve- 
ments of  any  kind  whatever  upon  said  lands,  or  upon 
any  part  or  portion  thereof,  and  never  did  cultivate 
any  part  or  portion  of  said  lands  whatever ;  and  that 
each  and  every  of  the  statements  so  made  by  the  said 
Harry  Cannon  and  his  said  final  proof  witnesses,  as 
hereinbefore  mentioned  and  set  forth  and  which  are 
contained  in  the  said  affidavits,  depositions  and  testi- 
monv  to  prove  the  settlement  and  residence  by  the  said 
Harry  Cannon  upon  said  lands  and  improvements  and 
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cultivation  thereof  required  by  the  homestead  laws  of 
the  United  States,  were  utterly  false,  fraudulent  and 
untrue  in  every  particular,  as  he,  the  said  Harry  Can- 
non then  and  there  well  knew. 

XI. 
And  your  orator  further  showeth  unto  your  Honor 
that  thiBsaid  Harry  Cannon,   by  means  of  said  false 
and  fraudulent  depositions  and  the  false  and  fraudu- 
lent statements  and  testimony  therein  contained,  given 
under  the  sanction  and  oath  of  the  said  Harry  Can- 
non and  his  final  proof  witnesses,   imposed  upon  and 
deceived   the   said   officers   and   agents   of   the   United 
States  and  caused  and  induced  the  said  officers  to  be- 
lieve that   the   testimony  and  statements   contained   in 
said   depositions   were   true   and   that   the   said   Harry 
Cannon  had   actually    settled    and    resided   upon  said 
lands  and  improved  and  cultivated  the  same  in  the  man- 
ner and  to  the  extent  as  stated  in  said  depositions,  and 
that  the  said  officers  of  the  United  States,  supposing 
and  believing  the  said  testimony  and  statements   con- 
tained in  said  depositions   of  the  said  Harry  Cannon 
and  his  final  proof  witnesses  to  be  true,  and  relying 
upon  the  truth  of  the  said  testimony  and  statements  so 
falsely  and   fraudulently  given   and  made  by  the   said 
Harry  Cannon  and  his  final  proof  witnesses  as  afore- 
said,  and  believing  and  su])])osing  on   the   strength   of 
said   de])ositions    and    testimony    that    the    said    Harry 
Cannon  had  actually  made  settlement  and  resided  upon 
said  lands  and  made  improvements  thereon  and  culti- 
vated the  same  in  the  mnnner  and   for  and  during  the 
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period  of  time  as  therein  stated  by  him,  the  said  Harry 
Cannon  and  his  final  proof  witnesses,  were  wholly  de- 
ceived and  misled  into  allowing  said  final  proof  to  be 
filed  and  accepted  and  in  permitting  the  issuance  of 
said  certificate  of  purchase  of  said  lands  and  the  United 
States  patent  therefor  by  the  said  officers  of  the  Unit- 
ed States,  as  hereinbefore  set  forth,  and  delivering  the 
said  patent  to  the  said  Harry  Cannon. 

XII. 
And  your  orator  further  showeth  unto  your  Honor 
that  since  the  issuance  of  said  certificate  and  patent 
for  said  lands  to  the  said  Harry  Cannon  as  aforesaid, 
the  said  Harry  Cannon  has  heretofore,  to-wit :  on  the 
5th  day  of  August,  1912,  conveyed  and  deeded  the  said 
lands  to  the  said  Walter  D.  Storey,  and  that  the  said 
Walter  D.  Storey  is  now  in  occupancy,  possession  and 
enjoyment  of  the  said  lands  and  premises,  but  your 
orator  alleges  that  by  whatever  pretended  right  or 
title  the  said  Walter  D.  Storey  now  holds  possession  of 
or  occupies  said  lands,  the  same  is  wholly  void  and  in- 
effectual as  against  the  rights  of  your  orator;  that  the 
existence  of  said  patent  so  fraudulently  obtained  and 
procured  by  the  said  Harry  Cannon  as  hereinbefore 
set  forth  on  its  face  entitled  the  said  Harry  Cannon 
and  those  claiming  under  him  to  exercise  the  right  of 
absolute  ownership  on  and  over  the  said  lands  and  as- 
sert a  legal  title  to  the  same,  to  which  the  defendants 
are  not  entitled;  that  if  the  said  patent  remains  un- 
cancelled and  in  force,  the  same  may  be  used  in 
fraud   of  vour  orator  anrl   all   ])ersons   relying  thereon 
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as  a  valid  and  substantial  conveyance  of  the  legal  title 
to  said  lands  and  premises. 

XIII. 

And  your  orator  further  avers  and  charges  that  the 
said  Walter  D.  Storey  was  not  a  purchaser  in  good 
faith  and  for  a  valid  consideration  of  the  lands  here- 
inbefore described,  but  if  he  purchased  the  same  at  all 
purchased  the  same  with  full  and  complete  notice  and 
knowledge  that  said  lands  were  entered  in  fraud  and 
that  patent  thereto  was  fraudulently  obtained  by  the 
'  said  defendant  Harry  Cannon  and  in  violation  of  the 
laws  of  the  United  States  and  against  the  legal  and 
equitable  rights  of  the  plaintiff,  and  that  said  pretended 
purchase  is  void  and  should  be  so  decreed  in  equity  in 
favor  of  this  plaintiff  and  against  the  said  Walter  D. 
Storey. 

All  of  which  actions,  doings  and  pretenses  of  the  de- 
fendants are  contrary  to  equity  and  good  conscience 
and  done  to  the  manifest  injury  and  oppression  of  the 
plaintiff  in  the  premises. 

IN  CONSIDERATION  WHEREOF,  and  for  as 
much  as  the  plaintiff  is  remediless  in  the  premises  at 
and  by  the  strict  rules  of  the  common  law,  and  is  rc- 
lievable  only  in  a  court  of  equity,  where  matters  of 
this  nature  are  ])roperly  cognizable  and  relievable ;  and 

TO  THE  END,  THEREFORE,  that  the  said  de- 
fendants, Harry  Cannon  and  \\'alter  D.  Storey,  make 
full,  true,  direct  and  i^erfect  answer  make  to  all 
and  singular  the  matters  hercinbef(^re  slated  and 
charged,  but    not    under    (an    answer    under    oath    l)e- 
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ing  hereby  expressly  waived),  as  full'Yand  particu- 
larly as  if  the  same  were  hereinafter  repeated  and 
they  thereunto  distinctly  interrogated;  and  to  the 
end  that  the  said  defendants  and  all  and  singu- 
lar their  agents,  employees  and  servants  may 
be  forthwith  and  forever  restrained  and  enjoined  from 
setting  up  and  asserting  or  claiming  any  rights,  privi- 
leges, benefits  or  advantages  under  and  by  reason  of 
said  patent,  or  said  pretended  deed  of  conveyance  here- 
inbefore mentioned;  and  to  the  end  that  said  patent  so 
issued  by  the  plaintiff  to  the  said  Harry  Cannon  may 
be  declared  void  and  cancelled;  and  that  the  said  pre- 
tended deed  of  conveyance  from  the  said  Harry  Can- 
non to  the  said  Walter  D.  Storey  may  be  by  decree  of 
this  Honorable  Court  treated  as  a  cloud  upon  the  title 
of  the  plaintiff  to  all  and  singular  the  lands  in  para- 
graph one  herein  described,  and  the  same  removed  as 
such;  and  that  the  legal  and  equitable  title  and  the  right 
of  possession  thereof  in  and  to  the  lands  hereinbefore 
and  in  this  bill  of  complaint  described,  be  restored  and 
given  to  the  plaintiff,  and  that  the  plaintiff  hav^e  such 
other  and  further  relief  in  the  premises  as  the  cir- 
cumstances of  this  cause  may  require  and  as  to  this 
Honorable  Court  may  seem  meet  and  proper,  and  as  is 
agreeable  to  equity  and  good  conscience. 

^[AY  TT  PLEASE  YOUR  HOXX)R  to  grant  unto 
the  plaintiff  a  writ  of  subpoena  to  be  directed  to  the 
said  Harry  Cannon  and  Walter  D.  Storey,  thereby 
commanding  them  and  each  of  them  at  a  certain  and 
place  and  under  a  certain  penalty  therein  to  be  speci- 
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fied,  personally  to  be  and  appear  before  this  Honorable 
Court,  and  then  and  there  to  answer  all  and  singular 
the  premises,  and  to  stand  to  and  abide  by  such  fur- 
ther order,  direction  or  decree  therein  as  to  this  Hon- 
orable   Court    may   seem    meet. 

T.   W.   GREGORY, 

Attorney  General. 
B.   K.  WHEELER, 
United   States  Attorney, 
District  of  Montana. 


UNITED  STATES  OF  AMERICA, 
District  of  Montana — ss. 

BURTON  K.  WHEELER,  being  first  duly  sworn, 
deposes  and  says  that  he  is  the  duly  and  regularly  ap- 
pointed, qualified  and  acting  United  States  Attorney 
for  the  district  of  Montana;  that  he  has  read  the  fore- 
going bill  of  complaint  and  knows  the  contents  thereof, 
and  that  the  matters  and  facts  therein  stated  are  true  to 
the  best  of  his  knowledge,  information  and  belief. 

BURTON    K.    WHEELER. 
« 

Subscribed  and  sworn  to  before  me  this  16th  day  of 
April,   1915. 

GEO.  W.  SPROULE, 
Clerk  U.  S.  Dist.  Court. 


(SEAL) 


By  HARRY  H.  WALKER, 

Deputy. 
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(Indorsed):  Title  of  Court  and  Cause.  Bill  of  Com- 
plaint. Filed  April  16,  1915,  Geo.  W.  Sproule,  Clerk. 
By  Harry  H.  Walker,  Deputy  Clerk. 


Thereafter,  on  the  same  day,  a  suhpoena  in  equity 
was  duly  issued  herein  in  the  words  and  figures  follow- 
ing, to-wit: 

UNITED  STATES  OF  AMERICA. 


District  Court  of  the  United  States,  District  of  Mon- 
tana. 
IN   EQUITY. 


The  President  of  the  United  States  of  America,  Greet- 
ing: To  Harry  Cannon  and  Walter  D.  Storey,  De- 
fendants. 

You  are  hereby  commanded  that  you  be  and  appear 
in  said  District  Court  of  the  United  States  aforesaid, 
at  the  Court  Room  in  Federal  Building,  Helena,  Mon- 
tana, on  the  6th  day  of  May,  1915,  to  answer  a  Bill 
of  Complaint  exhibited  against  you  in  said  Court  by 
United  States  of  America,  Complainant,  and  to  do  and 
receive  what  the  said  Court  shall  have  considered  in 
that  behalf.  And  this  you  are  not  to  omit,  under  pen- 
alty of  Five  Thousand  Dollars. 

Witness  the  Honorable  Geo.  M.  Bour(|uin,  Judge  of 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana,  this  16th  day  of  Ai)ri1,  in  the  year  of 
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our  Lord  one  thousand  nine  hundred  and  fifteen,  and 
of  our  Independence  the  139. 

GEO.  W.   SPROULE, 

Clerk. 

By  HARRY  H.  WALKER, 

(Seal)  Deputy  Clerk. 


MEMORANDUM  PURSUANT  TO  RULE  12, 
SUPREME  COURT  U.  S. 

You  are  hereby  required  to  file  your  answer  or  other 
defense  in  the  Clerk's  office  of  said  court  on  or  before 
the  twentieth  day  after  service,  excluding  the  day 
thereof;  otherwise  the  bill  may  be  taken  pro  confesso. 

GEO.   W.   SPROULE, 

Clerk. 
By  HARRY  H.  WALKER, 
Deputy  Clerk. 
T.  W.  GREGORY,  U.  S.  Atty.  Gen., 
B.  K.  WHEELER,  U.  S.  Atty., 

Solicitors  for  Complainant,  Butte,  Montana. 


UNITED  STATES  MARSHAL'S  OFFICE,  DIS- 
TRICT OF  MONTANA. 
I  hcrcl)y  certify  that  T  received  the  within  writ  on  the 
26th  day  of  April,  1915,  and  personally  served  the 
same  on  the  27th  day  of  A])ril,  1015,  by  delivering  to 
and  leaving  with  Walter  D.  Storey,  whose  true  name  is 
Walter  D.  Storey,  at  his  ranch  2  miles  West  of  Park 
City,  said  defendant  nnnuMl  therein  iicrsonally  at   ])lace 
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above  stated  in  the  county  of  Stillwater,  in  said  district, 
a  copy  thereof,  with  a  copy  of  the  complaint  attached. 

WILLIAM   LINDSAY, 

U.  S.  Marshal. 
By   THAD   C   POUND, 

Deputy. 
HELENA,  April  30,  1915. 

After  diligent  search  and  inquiry  the  therein  named 
Harry  Cannon  could  not  be  found  in  the  District  of 
Montana. 

(Indorsed.)  Title  of  Court  and  Cause.  Subpeona. 
Filed  April  30th,  1915,  Geo.  W.  Sproule,  Clerk,  by 
C.  R.  Garlow,  Deuty  Clerk. 

Thereafter  and  on  May  3rd,  1915,  the  defendants 
filed  their  answer  herein,   as   follow^s,   to-wit: 

ANSWER. 

Ill  the  District  Court  of  the  United  States,  District  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
HARRY     CANNON     and     WALTER     D. 
STOREY, 

Defendants. 

To  the  Honorable  District  Court  of  the  United  States, 

in  and  for  the  District  of  Montana: 

Comes  now,  Harry  Cannon  and  Walter  D.  Storey, 
and  makes  and   files  their  answer  to  the  bill   of  com- 
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[)laint  of  plaintiff  filed  herein  and  admits,  denies  and 
alleges  as  follows : 

1. 
Admits  the  matter  alleged  in  paragraph  one  of  plain- 
tiff's bill  of  complaint  contained. 

2. 
Admits    the    matters    alleged    in    paragraph    two    of 
plaintiff's  bill  of  complaint  contained. 

3. 
Admits  the  allegations  alleged  in  paragraph  three 
of  plaintiff's  bill  of  complaint  contained,  except  that 
the  defendants  deny  that  Harry  Cannon,  among  other 
things  in  said  application  contained,  stated  that  he 
would  "faithfully  and  honestly  endeavor  to  comply 
with  all  the  requirements  of  law  as  to  settlement,  resi- 
dence and  cultivation  necessary  to  acquire  title  to  said 

4. 
Admits    the   matters    alleged   in   paragraph    four    of 
plaintiff's  bill  of  complaint  contained. 

5. 
Answering  paragraph  five  of  plaintiff's  bill  of  com- 
plaint, the  defendants  deny  each  and  every  statement, 
allegation  and  thing  contained  and  the  whole  thereof. 

6. 
Admits  the  matters  and  statements  alleged  in  para- 
graph six  of  ]:)laintiff's  bill  of  complaint  contained. 
lands.'' 

7. 
Admits    the    matters    and    allegations    in    i)aragraph 
seven    of   i)laintiff's   bill    of   C()ni])1aint    contained. 
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8. 
Admits    the    matters    and    allegations    in    paragraph 
eight   as    alleged    in   plaintiff's    bill   of   complaint   con- 
tained. 

9. 

Admits    the    matters    and    allegations    in    paragraph 
nine  of  plaintiff's  bill  of  complaint  contained. 

10. 
Denies  each  and  every  statement,  matter  and  thing 
in  paragraph  ten  of  plaintiff's  bill  of  complaint  con- 
tained; and  avers  that  Harry  Cannon  fully  complied 
with  the  law  and  regulations  in  regard  to  his  entry, 
both  as  to  residence,  cultivation,  improvements  and 
payment  of  money;  that  each  and  all  and  every  one  of 
the  statements  made  to  departments  through  the 
United  States  District  Land  Office,  Billings,  Montana, 
with  reference  to  his  entry  w^as  and  is  the  truth;  de- 
nies each  and  every  allegation,  matter  and  thing  stated 
and  alleged  in  paragraph  ten  of  plaintiff's  bill  of  com- 
plaint contained. 

11. 
Answering  paragraph  eleven,  the  defendants  admit 
that  the  Register  and  Receiver  of  the  United  States 
Land  Office  at  Billings,  Montana,  relied  upon  and  be- 
lieved statements  made  by  Harry  Cannon,  as  his  wit- 
nesses concerning  final  ])roof  referred  to  in  ])laintiff's 
bill  of  complaint;  and  denies  that  such  statements  were 
false  and  defendants  re-asserts,  re-affirms  and  re- 
alleges  such  statements  to  be  true,  otherwise  defend- 
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ants  deny  each  and  every  allegation,  matter  and  thing 
in  said  paragraph  contained. 

12. 
Answering  paragraph  twelve  of  plaintiff's  bill  of 
complaint,  the  defendants  admit  the  transfer  referred 
to  thereof,  to  Walter  D.  Storey,  on  April  5th,  1912, 
and  that  he  is  the  present  owner  of  said  land,  and  is  in 
the  occupancy  and  possession  thereof;  denies  that  the 
patent  was  obtained  by  fraud  and  denies  that  plaintiff 
was  prejudiced  or  injured  by  such  transfer. 

13. 

Answering  paragraph  thirteen  of  plaintiff's  bill  of 
complaint,  the  defendants  deny  that  Walter  D.  Storey 
was  not  a  purchaser  in  good  faith  for  valuable  con- 
sideration, and  avers  that  Walter  D.  Storey  purch- 
ased such  land  about  a  year  after  the  final  proof  was 
accepted  and  payment  thereof  made,  and  avers  that 
such  purchase  was  made  in  good  faith  for  a  valuable 
consideration  to-wit:  the  sum  of  One  Thousand 
($1000.00)  Dollars,  in  lawful  money  of  the  United 
States  of  America,  in  hand  paid  to  Harry  Cannon; 
denies  that  said  land  was  purchased  from  said  Harry 
Cannon  with  full  and  complete  notice,  or  with  any 
notice,  knowledge  or  information  whatever  that  said 
land  was  entered  in  fraud  and  that  patent  thereto  was 
fraudulently  obtained  by  said  defendant,  Harry  Can- 
non, and  in  violation  of  the  laws  of  the  United  States, 
and  against  the  legal  and  equitable  rights  of  the  plain- 
tiff;  and   denies   that   such   land   was   so  obtained,   dc- 
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nies  that  said  pretended  purchase  is  void;  denies  that 
equity  should  decree  said  transfer  or  purchase  to  be 
void,  and  in  favor  of  the  plaintiff,  and  against  the  said 
Walter  D.  Storey.  Walter  D.  Storey,  defendants,  al- 
leges and  avers  that  said  transfer  was  made  in  good 
faith  for  valuable  consideration,  and  without  any  knowl- 
edge on  his  part  either  directly  or  indirectly — that  such 
land  was  fraudulently  obtained ;  or  that  said  Harry  Can- 
non or  any  of  his  witnesses  have  testified  falsely  with 
reference  to  said  entry  or  the  final  proof  thereof,  or  had 
made  any  false  or  fraudulent  statements  or  representa- 
tions concerning  the  same,  either  to  the  Register  or  Re- 
ceiver of  the  United  States  Land  Office  or  any  other  of- 
ficial of  the  Department  of  the  Interior;  avers  that  all 
of  his  actions  and  conduct  with  reference  to  the  pur- 
chase or  transfer  of  said  property  was  bona-fide  and  in 
conformity  to  equity  and  good  conscience.  W^alter  D. 
Storey  avers  that  he  had  no  knowledge  or  information 
that  the  plaintiff  herein  was  being  deceived  or  oppressed 
or  injured  by  any  of  the  transactions  of  Harry  Cannon 
with  reference  to  his  said  entry. 

Except  as  herein  expressly  denied  or  expressed,  the 
defendants  deny  each  and  very  allegation,  matter  and 
thing  contained  in  plaintiff's  bill  of  complaint  filed 
herein. 

These  defendants  hereby  reserving  all  manners  of 
exceptions  that  may  be  had  to  the  uncertainties  and  im- 
perfections of  plaintiff's  bill  of  complaint. 

Having  thus  made  full  answer  to  all  the  matters  and 
thinq-s  contained  in  said  bill   of  complaint,  the  defen- 
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dants  pray  to  be  dismissed  hence  with  costs  in  their  be- 
half incurred. 

C.  L.  HARRIS, 
Attorney  for  Defendants. 

State  of  Montana, 

County  of  Yellowstone, — ss. 

Personally  appeared  before  me  the  undersigned,  Wal- 
ter S.  Storey,  one  of  the  defendants  in  the  above  cause, 
who  being  duly  sworn,  says  that  he  is  one  of  the  de- 
fendants in  the  above  entitled  cause  and  that  the  mat- 
ters and  things  contained  in  said  answer  are  true. 

WALTER  D.  STOREY. 

Subscribed  and  sw^orn  to  before  me  this   1st  day  of 
May,  1915. 

C.  L.  HARRIS, 
'Nt)tary  Public  for  the  State  of  Montana,  Residing  at 

Billings,  ^Montana. 

My  commission  expires  June  5th,  1915. 
(Notary  Seal) 

Service   of   within    and    foregoing   answer    admitted 

and  receipt  of  copy  thereof  acknowledged  this  

day  of  :\lay,  1915. 

Attorney  for  Plaintiff. 

(Indorsed):       Filed     May     3rd,     1013.       Geo.     W. 
Sproulc  Clerk,  by  C.  R.  Carlo w.  Deputy. 
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Thereafter,  on  January  26th,  1916,  decree  was  filed 
d  em 
to-wit: 


and  entered  herein  in  the  words  and  figures  following, 


/;/  the  Distriet  Court  of  the  United  States,  in  and  for  the 
District  of  Montana,  Billings  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
HARRY     CANNON     and     WALTER     D. 
STOREY, 

Defendants. 

JUDGMENT. 

This  cause  came  on  for  trial  at  Billings,  Montana, 
December  24th,  1915,  to  the  court  sitting  without  a  jury. 
Plaintiff  was  represented  by  B.  K.  Wheeler,  United 
States  District  Attorney,  and  Frank  Woody,  Assistant 
United  States  Attorney  for  the  District  of  Montana. 
The  defendants  were  present  in  person  and  by  their 
counsel,  C.  L.  Harris  and  Johnston  &  Coleman.  Wit- 
nesses on  behalf  of  both  plaintiff  and  defendants  were 
sworn  and  examined  and  the  matter  submitted  to  the 
court  for  its  consideration.  Thereafter  and  on  January 
22nd,  1916,  the  court  made  and  filed  its  findings  of  fact 
and  conclusions  of  law,  which,  omitting  title  of  court 
and  cause,  are  as  follows,  to-wit: 

"Flerein  the  court  finds  that  the  allegations  of  fraud 
in  the  complaint  and  any  of  them  arc  not  proven;  that 
the  allegations  of  the  answer  by  way  of  new  matter  in 
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defense  are  proven  and  therefore  the  court  concludes 
plaintiff  is  not  entitled  to  recover  herein.  Decree  ac- 
cordingly." 

Wherefore,  by  reason  of  the  law  and  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed  that  the 
plaintiff  take  nothing  by  this  action ;  that  the  defendant, 
Harry  Cannon,  did  not  practice  fraud  in  securing  patent 
to  the  lands  embraced  in  his  homestead  entry,  to-wit: 
The  west  half  of  the  northwest  quarter,  the  northeast 
quarter  of  the  northwest  quarter  and  the  northwest 
quarter  of  the  northeast  quarter  of  section  twenty-four 
in  township  two  south  of  range  twenty-two  east  of  the 
Montana  Meridian  in  Montana ;  and  that  the  title  of  the 
defendant,  Walter  D.  Storey,  in  and  to  said  lands  is 
good  as  against  the  United  States  of  America. 

Done  in  open  court  at  Helena,  Montana,  January  26, 
1916. 

BOURQUIN, 

Judge. 

(Indorsed)  :  Filed  and  entered  January  26th,  1916. 
Geo.  W.  Sproule,  Clerk,  by  C.  R.  Garlow^  Deputy. 

WHEREFORE,  said  pleadings,  process  and  final  de- 
cree are  entered  of  final  record  herein  in  accordance 
with  the  law  and  the  ])ractice  of  this  court. 

\A'itncss  my  hand  and  the  seal  of  said  court  at  TTclcna, 
Montana,  this  26th  day  of  January,   1016. 

GEO.  W.  SPROULE,  Clerk. 
By  C.   R.  GARLOW,   Dei>uty. 
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(Indorsed):  Title  of  Court  and  Cause.  Final 
Record.  Filed  and  entered  Jan.  26th,  1916.  Geo.  W. 
Sproule,  Clerk.     By  C.  R.  Garlow,  Deputy  Clerk. 


Thereafter,  on  January  22nd,   1916,  the  Court's  de- 
cision was  duly  rendered  and  filed  herein,  in  the  words 


and  figures  following,  to-wit: 


In  the  District  Court  of  the  United  States,  District  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

vs. 
HARRY  CANNON,  et  al. 

Herein  the  court  finds  that  the  allegtaions  of  fraud 
in  the  complaint  and  any  of  them  are  not  proven;  that 
the  allegations  of  the  answer  hy  way  of  new  matter  in 
defense  are  proven.  And  theref^fe^the  court  concludes 
plaintiff  is  not  entitled  to  recover  herein.  Decree  ac- 
cordingly. 

MEMO. 

The  homestead  law  requires  residence,  improvements 
and  cultivation.  Continuous  residence,  which  docs  not 
import  continuous  presence,  is  required  upon  the  land. 
No  jiarticular  amount  of  improvements  and  cultivation 
is  specified  by  law.  Enough  to  indicate  the  good  faith 
of  the  entrymon.  in  view  of  all  attendant  circumstances, 
satisfies  the  law.  To  overthrow  a  patent,  requires  clear 
and    convincing   proof   of    fraud.      Susi)icious    circum- 
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stances  do  not  meet  this  requirement.  In  this  case  no 
more  than  suspicious  circumstances  appear,  in  the  main 
as  consistent  with  absence  of  as  with  fraud. 

In  view  of  Cannon's  occupation,  that  chance  passers 
saw  him  not  nor  evidences  of  occupancy,  is  not  incon- 
sistent with  his  continuous  residence  though  not  con- 
tinuous presence,  upon  the  land.  The  only  witness  that 
looked  into  the  cabin,  saw  evidences  of  inhabitancy. 
The  others,  doubtless,  were  not  severely  scrutinizing 
the  place  nor  interested  in  remembering.  Improvements 
and  cultivation  show  good  faith.  The  fact  that  Cannon 
added  improvements  after  final  proof,  lived  there  more 
than  a  year  after  proof,  and  did  not  sell  till  16  months 
after  proof,  all  are  in  favor  of  good  faith.  Story  paid 
full  value  for  the  land  and  had  no  reason  to  believe 
Cannon  had  not  fully  complied  with  the  homestead  law, 
even  if  Cannon  had  not.  Story  is  an  innocent  or  bona 
fide  purchaser  defeating  any  cancellation  of  the  patent 
if  fraudulently  secured  by  Cannon. 

BOURQUIN,  J. 

(Indorsed):     Filed  Jan.  22,  1916.     Geo.  W.  Sproule, 
Clerk.     By  Harry  H.  Walker,  Deputy. 


Thereafter  on  June  20th,  1016,  notice  of  motion  to 
approve  statement  of  evidence  on  appeal  was  duly  filed 
herein   as   follows,   to-wit : 
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In  file  Distriet  Court  of  the  United  States,  Distriet  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
HARRY     CANNON     and     WALTER     D. 
STOREY, 

Defendants. 


NOTICE  OF  MOTION  TO  APPROVE  STATEMENT  OF 
EVIDENCE  ON  APPEAL. 

To  C.  L.  Harris  and  W.  M.  Johnston,  Attorneys  for 
Harry  Cannon  and  Walter  D.  Storey,  the  above 
named  defendants: 

YOU  WILL  PLEASE  TAKE  NOTICE  that  the 
undersigned,  soHcitor  for  the  complainant  and  appellant 
herein,  has  this  day  lodged  with  the  Clerk  of  the  afore- 
said court  complainant's  statement  or  proposed  record 
of  the  evidence  on  appeal  herein,  and  that  at  the  City 
of  Helena,  in  the  State  and  District  of  Montana,  on 
the  6th  day  of  July,  1916,  at  the  hour  of  10  o'clock 
A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 
the  undersigned  will  ask  the  Court  or  Judge  to  approve 
the  aforesaid  statement  of  the  evidence  on  appeal  herein. 

Dated  this  16th  day  of  June,  1916. 

B.  K.  WHEELER, 

United  States  Attorney,  Solicitor  for  Complainant. 
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Due  service  of  the  foregoing  notice  is  hereby  admitted 
this  17th  day  of  June,  1916. 

C  L.  HARRIS, 
H.  J.  COLEMAN, 
W.  M.  JOHNSTON, 
SoHcitors  for  Defendants. 

(Indosed) :  Title  of  Court  and  Cause.  Notice  of 
Motion  to  Approve  Statement  of  Evidence.  Filed  June 
20,  1916.     Geo.  \\\  Sproule,  Clerk. 


Thereafter,  on  July  10th,  1916,  a  statement  of  the 
evidence  on  appeal  was  duly  approved  and  filed  herein  in 
the  words  and  figures  following,  to-wit: 

District   Court   of  the   United  States,   District   of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Complainant, 
vs. 
HARRY     CANNON     and     WALTER     D. 
STOREY, 

Defendants. 

STATEMENT  OF  THE  EVIDENCE. 

BE  IT  REME:\TP,ERED  tliat  the  ahovc  entitled 
action  came  regularly  on  for  trial  l)efore  the  ahove 
entitled  court,  on  the  23>v(\  day  of  Decemher,  1^15, 
the  plaintiff  hcing  rci)rescntc(l  hy  P..  K.  Wheeler,  United 
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States  Attorney,  and  Frank  Woody,  Assistant  United 
States  Attorney,  and  the  defendants  by  C.  L.  Harris, 
Esq.,  and  VV.  M.  Johnston,  Esq. 

And  that  thereupon  the  following  proceedings  were 
had  and  the  following  testimony  was  given  by  the  re- 
spective witnesses,  to-wit: 

GUS  IMHOFF,  being  first  duly  sworn  as  a  wit- 
ness for  and  on  behalf  of  the  complainant,  testified 
as   follows  : 

Direct  Examination. 

(By  ATR.  WOODY.) 

I  reside  at  Park  City  and  have  resided  there  fifteen 
years.  I  am  acquainted  with  the  defendant  Harry 
Cannon  and  have  known  him  six  or  seven  years.  I 
am  acquainted  with  Walter  D.  Storey  and  have  known 
him  for  twelve  or  fifteen  years.  I  know  where  the 
tract  of  land  is  situated  on  which  Elarry  Cannon  filed 
a  homestead  entry  and  afterwards  obtained  patent  to. 
I  know  where  Walter  D.  Storey's  home  is.  It  is  about 
a  mile,  maybe  a  mile  and  a  half  from  the  land  on  which 
Mr.  Cannon  filed.  Between  May  1st,  1909,  and  Janu- 
ary 24th,  1911,  T  was  in  the  employ  of  Mr.  Storey. 
I  was  in  his  employ  from  some  time  in  the  s])ring  until 
in  Tune  sometime,  I  cannot  tell  the  date,  probably  the 
10th  of  June,  1909.  T  commenced  working  for  Mr. 
Storey  in  October,  1908,  and  worked  for  him  until 
some  time  in  June,  1909.  During  the  spring  of  1909 
I  was  taking  care  of  sheep  for  ^\r.  Storey,  herding 
sheen,  about  six  hundred.     T  had  a  sheep  camp  north 
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of  Mr.  Storey's  land,  and  south  of  the  Cannon  land. 
From  the  spring  of  1909  until  June,  1909,  I  did  not 
have  the  sheep  camp  at  tlis  same  place  all  of  the  time. 
I  know  where  the  cabin  was  on  the  Cannon  land.  My 
sheep  camp  was  a  mile  and  a  half,  maybe  not  that 
far,  a  mile  and  a  quarter  from  that  cabin.  During 
the  time  I  was  working  for  ]\Ir.  Storey  in  the  spring 
of  1909,  until  June  1909,  when  I  quit,  I  was  at  and 
around  that  cabin.  I  was  there  most  of  the  time  in 
May.  From  the  first  part  of  May  up  to  June  when  I 
quit  I  had  the  sheep  on  the  Cannon  land,  and  had 
my  camp  right  on  the  Cannon  land.  My  camp  during 
that  time  was  three  or  four  hundred  yards  from  the 
Cannon  cabin,  it  was  right  beside  the  cabin,  that  is 
close  to  the  cabin.  I  w^as  grazing  the  sheep  up  and 
down  the  creek  on  the  same  section  Mr.  Cannon's  ranch 
is  on,  and  outside  of  that  too,  and  I  grazed  the  sheep 
on  the  Cannon  land.  I  grazed  the  sheep  on  the  Can- 
non land  by  Mr.  Storey's  orders.  I  think  I  put  my 
camp  on  the  Cannon  land  about  the  first  of  May.  I 
moved  the  shee])  up  there  about  the  first  of  Ala}', 
maybe  a  little  bit  in  May,  when  the  lambs  were  big 
enough  to  move.  ]\[r.  Storey  moved  them  from  the 
shed  to  Mr.  Cannon's  place.  T  think  T  was  there  about 
three  weeks  as  near  as  T  can  tell.  \Mien  I  went  \^ 
work  for  Mr.  Storey  in  the  fall  of  1008  that  cabin  was 
on  the  Cannon  place.  As  long  as  T  camped  there  iV.-^ 
door  was  o]:)cn.  Tn  1008  the  door  was  o]:>en  and  lb.? 
cabin  was  in  ])oor  condition.  The  flo(ir  of  the  Cdh'm 
v;as   in  bad  condition,   cattle  had  liccn   in   ihcrc  and    i 
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suppose  horses  had  loo.  If  J  remember  right  there  was 
some  window  hghts  l)roken  out  and  on  tlie  northwest 
corner  the  dirt  was  off  the  roof,  that  is  it  would  leak 
if  it  would  snow  or  rain,  it  had  a  dirt  roof.  Of  course 
I  didn't  pay  much  attention  to  it  but  it  was  not  fit  fc/ 
a  person  to  live  in.  As  near  as  I  can  tell  the  cabin  was 
probably  16x24  feet,  a  log  cabin  with  a  dirt  roof.  It  had 
a  wdndow  on  the  west  and  a  door  on  the  south.  In 
May  1909,  about  that  time,  the  door  wasn't  open  and 
the  window  was  closed.  That  is  boards  were  nailed 
over  them,  or  put  on  hinges  as  near  as  I  could  tell 
and  hooked  on  the  inside.  They  were  shutters  put  on 
from  the  outside  so  that  they  could  be  swung  out  and 
in.  Of  course  I  never  investigated  them,  but  I  think 
they  wTre  on  hinges  so  that  they  could  be  oj^ened  and 
closed.     After  I  quit  working  for  Air.  Story  in  June, 

1909,  during  the  balance  of  the  year  1909  and  during 

1910,  I  had  occasion  to  travel  back  and  forth  by  the 
cabin.  There  is  a  road  that  runs  right  close  to  the 
cabin,  it  is  not  over  twenty-five  steps  from  the  cabin 
on  the  west  side.  I  used  to  go  by  there  going  to  town 
once  or  twice  a  week.  To  the  best  of  my  knowledge  T 
never  saw  j\Ir.  Cannon  on  the  homestead.  When  I  had 
my  sheep  camp  there  I  did  not  see  Mr.  Cannon  on  the 
place.  From  the  first  of  Alay  up  until  the  time  I  quit 
in  June,  1909,  I  saw  Mr.  Cannon  on  the  Storey  place 
frer|uently,  I  was  there  several  times  and  I  saw  him 
working  there.  When  I  was  at  the  Story  i)lace  once 
or  twice,  I  think  for  supper,  Mr.  Cannon  was  there  and 
ate   his    meals.      During   that    time    Mr.    Cannon    was 
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breaking  horses,  driving  horses,  on  the  Store}^  place. 
After  I  quit  working  for  Air.  Storey  I  saw  Air.  Cannon 
on  the  Storey  place  in  1910,  I  seen  him  go  up  there 
twice.  One  Sunday  morning  he  went  up  towards  his 
place  and  came  back,  and  the  next  time  I  seen  him 
was  when  he  built  his  little  building.  In  1910  I  saw 
Mr.  Cannon  around  the  barns  on  Mr.  Storey's  place, 
it  was  around  what  they  call  the  trotting  barn,  where 
he  had  his  trotting  horses.  On  the  Cannon  place  in 
1909,  there  was,  besides  the  cabin,  an  old  corral  and 
I  think  an  old  chicken  house.  In  1910,  I  think,  there 
was  a  small  barn  put  up  there,  in  the  spring  of  1910. 
It  was  about  10x12  feet.  That  building  has  since  been 
taken  away. 

Cross  Examination. 

(By  MR.  HARRIS.) 

I  went  to  work  for  Mr.  Storey  in  October,  1908, 
and  continued  in  his  employ  to  the  best  of  my  knowl- 
edge until  June,  1909.  I  didn't  finish  my  w^ork  in 
April,  1909.  He  was  lambing  in  1909,  in  April  and 
in  March,  if  I  remember  right,  I  think  after  the  lamb- 
ing season  I  remained  until  June  sometime.  Of 
course  I  might  be  mistaken  as  to  that,  anyone  might. 
My  business  was  herding  sheep  and  tending  sheep 
camp.  In  1908  when  I  worked  for  Mr.  Storey  I  herded 
the  shee]:)  there  until  the  weather  got  so  Ixul  he  had 
to  feed  the  shec]).  T  moved  them  in  and  fed  them  that 
winter.  I  was  there  at  the  ranch  heljMng  do  the  chores, 
milking,  hauling  hay,  feeding  the  sheep  and  feeding 
the  stock  until  in  March  sometime  and  we  commenced 
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to  work  with  the  sheep  again,  lamb  out,  lamb  the  sheep, 
that  was  I  think  in  March  and  ApriL  We  started  lamb- 
ing that  year  1  think  in  March,  about  the  15th,  and  I 
think  we  got  through  about  the  1st  of  May,  if  I  re- 
member right-  I  saw  Mr.  Cannon  build  the  bam  on  his 
place.  Mr.  Cannon  was  residing  at  that  time  at  Mr. 
Storey's,  he  was  coming  from  that  was  from  the  ranch. 
I  was  not  stopping  at  Storey's  at  that  time.  At  that 
time  I  was  living  right  above  on  the  same  section  Mr. 
Cannon's  ranch  is  on,  I  was  living  on  Mr.  Storey's 
land,  about  three-quarters  of  a  mile  south  of  the  Can- 
non place.  After  I  left  Mr.  Storey's  employ  in  June, 
1909,  I  was  not  at  the  Storey  place  frequently,  and 
I  do  not  know  where  Mr.  Cannon  took  his  meals  after 
June,  1909.  When  I  would  see  the  Cannon  place  I 
wotdd  be  gomg  right  through  it  going  to  or  coming 
from  town.  After  I  quit  working  for  Mr.  Storey  in 
Jiuie,  1909,  I  lived  at  the  Harris'  place  about  three 
miles  north  of  the  Cannon  place.  My  observations  of 
the  Cannon  place  was  while  going  to  and  returning 
from  Park  City.  I  would  go  to  Park  City  maybe  once 
and  maybe  twice  a  week.  Sometimes  I  would  go  by 
the  place  in  the  morning  and  come  back  in  the  after- 
noon- Would  go  by  about  nine,  half  past  nine  or  ten 
o'clock  in  the  morning  and  would  return  between  three 
and  f'^njr  or  four  and  five  in  the  afternoon.  I  never 
saw  Mr.  Cannon  at  his  own  place  that  I  know  of.  I 
saw  him  building  the  little  barn  in  the  spring  of  1910. 
\:Ar,  f<rr.rr.  4fie  tiH^"^  ^  have  mentioned,  I  don't  know 
.viicrt  he  rtside<rl,  irjade  his  home  or  took  his  meals. 
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or  where  he  slept.  I  only  saw  him  on  the  road  driv- 
ing horses  from  Mr.  Storey's  place  to  town  and  back. 
So  far  as  I  know  he  might  have  resided  on  his  home- 
stead, taken  his  meals  there  and  slept  there,  and  made 
it  his  home  to  the  exclusion  of  one  elsewhere. 

BY  THE  COURT:  When  was  proof  made  in  this 
case? 

MR.  HARRIS:    January  24,  1911. 


WILLIAM  H.  HARRISON,  being  first  duly  sworn 
as  a  w^itness  for  and  on  behalf  of  the  complainant, 
testified  as  follows : 

Direct  Examination. 

(By  MR.  WHEELER.) 

My  name  is  William  H.  Harrison.  I  am  a  farmer 
and  reside  six  miles  from  Park  City.  I  am  acquainted 
with  Mr.  Storey  and  have  known  him  about  eight  years. 
I  know  Harry  Cannon  and  have  known  him  about 
the  same  length  of  time.  I  never  had  any  great  ac- 
quaintance with  him  but  I  knew  who  he  was.  My 
postoffice  address  is  Park  City  and  I  reside  about  six 
miles  north  of  Park  City.  I  live  up  the  creek  from 
the  Storey  place,  a  little  west  and  north.  T  know 
where  the  Cannon  homestead  is  and  am  acquainted 
with  it.  During  the  years  lOQO  to  January  24,  1011, 
there  was  just  a  little  log  cabin  on  that  i)1ace,  I  should 
judge  about  14x16,  might  be  a  little  one  way  or  the 
other.  I  had  occasion  tn  pass  over  this  tract  of  land 
every  time  T  went  to  or  returned  fr(^m  \n\\u  (^r  had  any 
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business  down  the  valley  J  went  by  there.  I  would  go 
right  through  the  land.  A  short  cut  to  the  road  went 
right  through  the  land.  The  cabin  was  twenty  or 
twenty-five  feet,  something  like  that,  from  the  road. 
Of  course  some  weeks  I  would  go  oftener  than  others, 
sometimes  may  be  I  would  not  go  for  ten  days,  but 
taking  everything  into  consideration  I  averaged  a1:)0Ut 
as  much  as  twnce  a  week  from  May  1,  1909,  to  January 

23,  1911.  On  some  occasions  I  would  go  down  to 
Park  City  in  the  morning  and  come  back  at  night, 
and  other  times  I  wT)uld  go  down  and  right  back  home 
again.  At  that  time  I  was  doing  quite  a  good  deal  of 
work  on  the  river  bottom  and  lots  of  times  .  I  would 
go  down  early  in  the  morning  and  come  back,  some- 
times w^ould  go  down  and  come  right  back.  I  made 
trips  baclavard  and  forward  whenever  the  occasion 
presented  itself.     Between  May  1,   1909,  and  January 

24,  1911,  all  that  I  ever  knew  Air.  Cannon  doing  was 
training  horses  for  Mr.  Storey  or  something  of  that 
kind.  I  believe  he  resided  at  Air.  Storey's.  I  under- 
stood that  he  was  there  working  for  Air.  Storey  all 
the  time.  I  was  on  the  Storey  ranch  once  or  twice. 
I  saw  Air.  Cannon  driving  Air.  Storey's  horses  I  sup- 
pose. From  May  1,  1909,  to  January  24,  1911,  in  pass- 
ing the  cabin  I  never  saw  anyone  there  at  all.  T  never 
saw  any  smoke  coming  out  of  the  chimney.  During 
that  period  of  time  I  saw  some  of  Air.  Storey's  teams 
and  men  working  in  the  field,  I  suppose  putting  in  the 
crop  or  attending  to  it,  T  didn't  pay  any  particular  at- 
tention  to   what   thcv  were   doing.      T   saw   some   land 
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plowed  there,  I  should  guess  soniewheres  about  eight 
acres.  All  the  teams  I  ever  saw  workmg  there  were 
Mr.  Storey's  teams  and  men.  That  cabin  had  been 
on  the  place  ever  since  I  have  been  in  the  country, 
that  is  eight  years  this  fall.  I  remember  a  fence  being- 
put  around  the  plowed  land,  but  cannot  give  you  the 
date.  The  fence  there  in  1909,  was  just  a  little  corral, 
the  other  fence  was  put  there  a  little  over  a  year  ago, 
out  on  the  north  line  clear  through  the  whole  length  of 
the  place.  In  1909  there  vras  no  wire  fence  with  posts 
placed  on  the  land.  Up  to  the  time  Mr.  Cannon  got 
hold  of  it,  the  cabin  was  standing  there  w^ithout  any 
doors  or  vrindows  in  it.  The  holes  were  there  and 
some  time  after  he  got  hold  of  it,  a  long  time  after  he 
got  hold  of  it  there  was  a  door  put  up  there  but  I  don't 
know  whether  window  lights  or  not.  The  window  was 
nailed  up  with  boards.  I  looked  into  the  cabin  when 
I  first  came  to  the  country  but  not  after  that.  I  think 
the  boards  are  still  on  they  were  the  last  time  I  went 
past  the  cabin.  I  remember  of  a  little  barn  being  built 
there,  cannot  give  you  the  date,  but  I  think  it  was 
about  the  time  Air.  Storey  got  hold  of  the  land.  That 
barn  was  there  only  a  short  time.  It  was  only  a  little 
small  contraption  of  a  thing,  w^ould  hold  aljout  three 
horses  I  think.  I  don't  think  it  remained  there  a 
month  after  it  was  put  u]).  During  the  years  190^) 
and  1910  I  passed  by  the  ca])in  as  late  as  eight  (M* 
nine  o'clock  at  night,  but  I  never  saw  anv  lights  in 
the  house.  1  i)assed  by  there  in  the  winter  time  when 
there  was  snow  on  the  ground  during  the  years   1^09, 
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1910  and  1911.  I  never  saw  or  noticed  any  trails  or 
paths  made  around  the  place  when  there  was  snow 
on  the  ground.  If  there  had  been  any  more  than 
likely  I  would  have  seen  them.  I  never  noticed  any, 
and  never  saw  anything  that  looked  like  they  were 
living  there.  I  know  August  IKirk  and  I  understand 
he  was  working  for  Mr.  Storey  by  the  month  in  1910. 
I  seen  him  working  on  the  Cannon  land. 

Cross  Examination. 

(By  MR.  HARRIS.) 

If  there  was  any  snow  when  I  went  l)y  there  it  would 
be  on  the  ground.  I  might  have  been  by  there  when 
there  was  snow  on  the  ground  and  it  might  have  been 
bare.  I  saw  Mr.  Cannon  working  on  the  barn  when 
he  was  building  it.  I  would  not  try  to  tell  you  the  year. 
I  never  investigated  the  house.  So  far  as  T  know  it 
might  have  been  furnished,  might  have  been  ])lumb 
full.  At  any  time  I  passed  by  there  Mr.  Cannon  might 
have  been  in  the  house,  I  would  not  say  he  was  not. 
I  never  inquired  or  looked  in  there  to  see,  although 
there  were  no  signs  of  anyone  being  there.  The  board 
over  the  windows  I  could  not  tell  whether  or  not  they 
were  hanging  on  hinges.  So  far  as  T  know^  the  ground 
might  have  been  plowed  and  seeded  under  a  lease 
arrangement  between  ]\Tr.  Cannon  and  Mr.  Storey,  T 
know  nothing  about  their  business.  All  T  know  is 
that  T  saw  Storey's  teams  and  men  working  that 
ground.  I  don't  know  whether  Air.  Cannon  or  Air. 
Storey  put  the  fences  on  the  land,  they  were  put  there 
about  two  years  ago,   if  I    remember   right.     When   T 
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said  1  saw  Mr.  Cannon  driving  horses  that  I  presumed 
were  ]\Ir.  Storey's  I  never  knew  of  }Jr.  Cannon  own- 
ing any  horses.  These  horses  I  saw  him  driving  were 
Mr.  Storey's  racing  horses,  trotting  horses  or  something 
of  that  kind. 

Re-Direct  Examination. 

(By  MR.  WHEELER.) 

When  I  passed  by  the  cabin  in  the  summer  time 
there  was  no  signs  that  anybody  w^as  hving  in  the 
house.  There  was  no  garden  or  nothing  to  draw  your 
attention  that  I  could  see. 


MISS  ROBIN  HARRISON,  being  first  duly  sworn 
as  a  witness  for  and  on  behalf  of  complainant,  testiifed 
as   follows : 

Direct  Examination. 

(By  ^IR.  WHEELER.) 

I  am  seventeen  years  of  age  and  live  seven  miles 
north  of  Park  City.  I  know  where  Mr.  Cannon's 
homestead  that  he  took  up  was,  and  I  know  where  the 
cabin  was  upon  that  homestead.  Beginning  with  May 
1,  1909,  up  to  January  24,  1911,  T  had  occasion  to 
pass  by  that  cabin  during  the  school  months ;  the 
cabin  was  between  my  home  and  the  school.  I  would 
pass  by  the  cabin  going  to  and  coming  from  school. 
The  road  ran  right  close  by  the  cabin,  about  as  far  as 
from  here  to  the. other  end  of  the  room.  T  never  at 
any  time  saw  anybody  around  close  to  the  cabin,  but 
T  did  some  people  building  a  barn  there  when  T  went 
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by  one  time.  During  the  lime  that  I  passed  by  there 
in  the  years  1909  and  1910  up  to  January  24,  1911, 
1  couldn't  say  that  anybody  was  not  living  in  the 
cabin,  but  I  never  saw  anybody  living  in  it.  The  win- 
dow looked  there  was  some  boards  nailed  up  over  it. 
I  never  saw  any  garden  around  the  place.  I  know  Mr. 
Storey  and  know^  Mr.  Cannon  by  sight,  but  I  was  never 
introduced  to  him.  I  saw  Mr.  Cannon  on  the  place 
once;  that  was  the  time  he  was  building  the  barn.  I 
don't  know  how  big  a  barn  it  was,  but  it  was  not  very 
big  I  know.  I  passed  there  in  the  winter  time  when 
there  was  snow  on  the  ground,  and  I  never  saw  any 
tracks  or  paths  around  the  cabin  except  some  horse 
tracks  and  I  never  noticed  any  smoke  coming  out  of 
the  chimney  of  the  cabin.  I  looked  into  the  cabin  once 
and  that  was  when  the  boys  were  around  there  getting 
some  rabbits,  but  I  do  not  remember  what  year  that 
was.  I  have  been  going  to  school  there  from  1909; 
started  in  the  fall  of  1909,  up  until  the  spring  of  1914. 
The  time  I  looked  in  the  cabin  was  two  or  three  years 
before  I  quit  school.  It  was  before  the  barn  was  built; 
quite  a  while  before,  but  I  don't  remember  just  when. 
\\4ien  T  looked  in  the  cabin  I  saw^  a  table  in  there 
and  a  stove  and  bed.  There  was  a  floor  in  the  cabin 
and  in  one  place  it  was  broken  down.  There  was 
some  dishes  in  the  cabin,  enough  I  guess  for  one  i)cr- 
son  to  use.  There  was  not  any  groceries  in  there 
thoudi.  The  windows  at  that  time  were  nailed  up 
— looked  like  boards  nailed  across  them.  The  general 
appearance   there   at    that    time   did   not    indicate    that 
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any  person  was  living  there,  llicre  were  no  indications 
about  the  house  or  inside  the  house  that  any  jD^rson  had 
been  Hving  there  recently.  From  the  time  I  started  to 
school  in  1909  until  January  24,  1911,  I  went  to  school 
regularly.  School  would  begin  in  September  and  end 
the  last  of  Alay.  I  went  past  that  place  regularly  every 
school  day  when  I  went  to  school — that  would  be  twice 
a  day,  going  to  school  and  coming  from  school. 

Cross   Examination. 

(By  AIR.  JOHNSTON.) 

I  don't  know  exactly  how  far  my  home  was  from 
this  cabin,  but  I  judge  about  three  miles  and  a  half 
north  of  it.  Air.  Harrison  w^ho  just  testified  is  my 
father.  The  Cannon  cabin  was  about  half  way  between 
my  home  and  the  school,  so  that  I  had  to  go  about 
seven  miles  to  school.  I  am  now  seventeen  years 
old.  In  going  to  school  I  would  ride  and  would  go 
past  this  cabin  going  to  school  about  eight  o'clock  in 
the  morning  or  a  little  after,  returningyi  about  five 
o'clock  I  expect — somewhere  between  four  and  five. 
My  younger  brothers  would  be  with  me;  one  is  fifteen 
and  the  other  ten.  I  went  from  September  1909  to  the 
last  of  May,  1910,  and  from  September,  1910,  until 
May,  1911.  I  don't  remember  how  much  snow  there 
was  on  the  ground  the  winter  of  1909  and  1010,  or 
the  next  winter  up  to  January,  1911.  I  saw  the  horse 
tracks  around  the  cabin  when  I  went  to  school.  I 
would  say  that  I  saw  Air.  Cannon  building  the  barn 
within  two  years  after  1  started  to  go  to  school.  It 
was  after  I  started  to  go  to  school.     He  built  it  either 
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the  year   1   started  to  go  to  school  or   the  year  after. 
I  don't  know  whether  there  ever  were  any  horses  kept 
in  that  barn,  and  T  never  saw  anything  to  indicate  that 
any  stock  had  been  there.     I  said  that  I  looked  into 
the  cabin  when  the  boys  were  hunting  rabbits — I  mean 
my  brothers.     The  boys  did  not  go  in  the  house  with 
n]e,  but  they  w^ere  out  around  the  house.     The  rabbit 
ran  under  the  house  and  I  just  went  in  for  a  minute 
and  came  out  again.     I  guess  I   was  in  there  longer 
than  just  a  minute,  but  not  as -long  as   five  minutes. 
I  never  mentioned  anything  to  anyone  about  being  in 
the  cabin  until  the  government  inspector  inquired  about 
it  last  summer  I  think  it  was — that  is  the  gentleman 
sitting  behind  Mr.  Wheeler.     From  the  day  1  went  in 
there  up  until  the  time  he  spoke  to  me  about  it,  I  hadn't 
thought  about  what  furniture  was  in  the  house,  but  I 
had    kept    it    in   my   mind.      The    dishes    were    on    the 
table.      I    did   not   look   around   but   I    didn't   see   any 
groceries  or  provisions.     T  did  not  make  any  investiga- 
tion  to   find   out   for   certain   whether    there   was   any 
there.     I  think  there  was  some  bed  clothes  on  the  bed, 
but  I  didn't  notice  whether  there  was  any  trunk  there. 
T  didn't  notice  whether  these  boards  on  the  outside  of 
the  window  were  nailed  onto  the  house  or  hanging  on 
hinges ;  all  T  noticed  was  that  boards  were  on  the  win- 
dows.    But  I  did  not  notice  whether  were  any  window 
lights  in.     I  didn't  go  to  school  in  the  fall  of  1908,  but 
in  the  spring  of   1909,  as  that  was  the  first  time  we 
lived  there. 
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MRS.  :\IAUDE  KIRK,  being  first  duly  sworn  as 
a  witness  for  and  on  behalf  of  the  complainant,  testified 
as  follows : 

Direct  Examination. 

(MR.  WHEELER.) 

I   reside   at   Park   City.      During   the   year   between 
May  1,  1909,  and  January  24,  1911,  I  lived  on  one  of 
the  Storey  farms — part  of  the  time  down  by  his  house. 
The  first  year  I  lived  on  one  of  the  farms,  down  by 
his  house.     I  know  Mr.  Harry  Cannon  and  first  met 
in  the  spring  of  1909,  at  '\lr.  Storey's.     He  was  break- 
ing race  horses  at  that  time  for  ]\Ir.  Storey,  and  lived 
at  Mr.  Storey's  wdien  I  knew  him.     I  saw  him  there 
at  Mr.  Storey's  at  meal  times  and  between  meals.     Be- 
tween May  1,  1909,  and  January  24,  1911,  I  saw  him 
his  meals  at  ]\Ir.   Storey's  whenever  I  was  there  and 
I   was   there  off   and  on   at   times.      From   September 
10,   1910,  until  May,   1911,  I  was  there  helping  work. 
From  May  1,  1909,  until  March,  1910,  when  we  moved 
down  by  ]\Ir.  Storey's  house,  I  was  not  at  ]\Ir,  Storey's 
so  very  much,  but  in  Alarch,  1910,  we  moved  down  to 
about  eighty  rods  from  Mr.  Storey  and  from  that  time 
until   January  24,    1911,   T   had   occasion   to   visit   Air. 
Storey's  place  frequently,  and  I  would  see  Mr.  Cannon 
eating  his  meals  at  Mr.  Storey's  every  day  while  I  was 
there.  I  heli)e(l  do  the  cooking.  Of  course,  I  didn't  do  it 
all    alone.      That    v/as    between    September    1910,    and 
May    1^)11.      I   know   where   AFr.    Storey's   bunk   house 
was  on  his  ])lace.     Mr.   Cannon  didn't  stay  there — he 
staved    at    what    tliev    called    the    trottinc^-   barn.      The 
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trotting  ])arn  was  cast  of  the  Storey  house,  not  very 
far  away,  and  on  the  Storey  land.  Mr.  Cannon 
kept  his  clothes  in  the  room  where  he  slept  in  the 
trotting  barn.  I  did  some  washing  for  Mr.  Cannon. 
He  asked  me  if  I  would  the  washing  and  I  did  it. 
1  never  saw  Mr.  Cannon  and  Mr.  Storey  together 
only  when  they  ate,  but  I  would  see  them  eating  to- 
gether at  Mr.  Storey's  whenever  I  ate  there —  that 
is,  where  Mr.  Storey  was  living.  Mr.  Storey  was  there 
most  of  the  time.  Of  course,  he  would  go  to  town 
once  in  a  while.  I  didn't  see  Mr.  Cannon  and  Mr. 
Storey  around  the  trotting  barn  together,  but  when 
I  would  see  them  together  would  be  at  Mr.  Storey's 
house.  In  March,  1910,  until  January  24,  1911,  I 
would  eat  my  meals  at  Mr.  Storey's  once  and  some- 
times twice  a  day  during  the  winter  months.  While 
I  was  cooking  at  Mr.  Storey's  Mr.  Cannon  w^as  there 
regularly,  and  Mr.  Storey  also  took  his  meals  there 
regularly. 

Cross   Examination. 

(By  MR.  JOHNSTON.) 

We  first  lived  on  one  of  Mr.  Storey's  farms  that  is 
called  the  Murrav  ranch,  that  was  the  first  vear  we 
were  there.  W^e  lived  there  until  March,  1910.  From 
March  until  September  I  hel])ed  off  and  on  at  Mr. 
Storey's,  and  during  that  time  we  were  living  about 
eighty  rods  from  the  Storey  house  and  during  that 
time  I  would  only  Air.  Cannon  or  Air.  Storey  when 
T  was  at  Mr.  Storey's  house.  During  that  time  T  was 
every  dav  for  a  wliile,  maybe  sometimes,  T  would  not 
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be  there  one  day  out  of  the  week — that  would  be  from 
September  until  AJarch.  From  March,  1910,  to  Sep- 
tember, 1910,  I  was  at  the  Storey  house  frequently. 
I  visited  Mr.  Storey  sometimes  in  the  morning,  some- 
times in  the  afternoon  and  sometimes  in  the  evening. 
I  should  judge  during  that  time  I  was  there  once 
every  day  anyhow.  I  had  to  go  over  every  day  be- 
cause we  bought  milk  and  butter  and  I  had  to  go 
over  after  it.  That  w^as  from  March  to  September, 
1910.  Sometimes  I  would  go  after  in  the  morning  and 
sometimes  in  the  afternoon.  I  did  not  stop  for  my 
meals  at  that  time.  I  have  three  children — sometimes 
the  children  would  go  after  the  butter  and  milk — 
often  we  would  go  together,  and  at  other  times  they 
would  go  when  I  would  not.  I  didn't  see  Mr.  Cannon 
there  every  time  I  went  over  after  the  butter  and 
milk,  but  I  did  see  him  there  w4ien  I  took  my  meals 
there  between  September,  1910,  and  May  1911.  At 
that  time  I  was  living  in  one  of  Mr.  Storey's  houses 
with  my  family  about  eighty  rods  from  the  Storey 
house.  I  was  working  for  Mr.  Storey  at  that  time, 
helping  around  and  cooking  off  and  on.  During  the 
w^inter  of  1911  when  ^Ir.  Storey's  daughter  was 
sick,  T  cooked  there  quite  often.  From  the  21st  of 
January,  1911,  until  May,  T  was  there  then  nearly 
every  day,  and  that  is  the  time  when  Mr.  Cannon 
was  living  in  this  room  in  the  trotting  barn.  Prior 
to  that  time  T  couldn't  swear  that  he  slcjn  there  all 
the  time,  but  T  su])posed  that  he  slei)t  there  as  his  bed 
was  there.     TTis  bed  was  there  from  September,   1910, 
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until  1911.  During  the  holidays  I  was  at  Air.  Storey's 
sonic  of  the  time  cooking — once  a  day  perhaps,  and 
before  the  holidays  in  1910  I  was  there  quite  fre- 
quently— once  a  week  at  least  helping  cook — I  was 
there  generally  before  dinner,  leaving  for  my  home 
about  four  o'clock  in  the  afternoon.  From  January 
21,  1911,  until  May  1911,  I  would  be  there  for  dinner, 
sometimes  for  supper.  I  saw  Mr.  Cannon's  bed  in 
the  trotting  barn  and  I  saw  Mr.  Cannon  in  there — 
he  must  have  slept  there.  I  never  saw  Mr.  Cannon 
on  his  homestead.  I  never  was  in  his  cabin  and  was 
never  up  at  his  cabin  in  the  night  time.  I  don't 
know  but  wdiat  some  other  person  v/orking  for  Mr. 
Storey  occupied  this  bed  in  the  trotting  barn.  Mr. 
Storey  had  tw^o  other  men  there  besides  Mr.  Cannon. 
Mr.  Storey  asked  me  to  do  his  washing  and  he  ])aid 
me  for  it.  I  don't  what  clothes  Mr.  Cannon  had  in 
that  room,  as  T  didn't  take  any  notice  of  what  clothes 
he  had.  That  was  supposed  to  be  his  room  and  I 
don't  think  anybody  else  did  sleep  there.  I  am  just 
giving  you  what  I  think,  what  I  suppose,  not  what  I 
know. 

Re-Direct    Examination. 

(By  MR.  WHEELER.) 

I  knew  this  was  his  room  and  that  T  say  that  it 
was  his  room,  because  they,  that  is,  Mr.  and  Mrs. 
Storey,  always  called  his  room.  I  said  that  I  saw 
some  of  his  clothes  there,  and  I  know  they  were  his 
clothes  because  T  saw  him  wear  them.  I  heard  Mr. 
Storey   say   quite   frequently   that   this    was   his    room. 
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I  have  been  in  the  room.  When  1  did  his  washing  he 
brought  the  clothes  to  me  and  came  and  got  them. 
I  was  in  that  room  twice.  From  ]\Iarch,  1910,  until 
September,  1910,  Yir.  Cannon  was  there  breaking 
horses,  and  I  have  seen  him  eating  his  meals  at  Air. 
Storey's  during  that  time  wdien  I  ate  there,  and  I  ate 
there  during  the  time  I  worked  there  between  March 
and    September,    1910. 

Re-Cross    Examination. 
(By  MR.  JOHXSTOX.) 

When  I  heard  Mr.  Storey  that  was  Air.  Cannon's 
room  it  was  before  Air.  Storey's  daughter  was  sick, 
but  I  do  not  remember  what  brought  up  the  conversa- 
tion, or  the  occasion  of  him  saying  so.  I  know  it 
was  before  his  daughter  was  sick  because  wdien  I  first 
went  to  w^ork  there  I  heard  them  say  so. 

FRED  H.  FOSTER,  being  duly  sworn  as  a  witness 
for  and  on  behalf  of  the  complainant,  testified  as 
follows : 

Direct  Examination. 
(By  AIR.  W^OODY.) 

I  am  register  of  the  L^nited  States  Land  Office  at 
Billings,  Alontana.  As  such  register  T  am  the  custodian 
and  have  in  my  possession  the  records  showing  entry 
upon  ])ublic  land  in  the  Billings  district.  T  have  here 
tract  book  showing:  the  homestead  entrv  of  Harrv 
Cannon.  This  tract  book  also  shows  entry  made  by 
Weaker  D.  Storey  for  the  same  tract  of  land  which 
was  entered  by  Harry  Cann(^n  on  lli-?  rclinquislur.cnt 
of  tlie  Storev  entrv. 


50  Uniicd  States  of  America  vs. 

(By  Air.  Woody.) 

I  desire  to  offer  that  entry  in  evidence. 

(By  MR.  HARRIS.) 

It  is  objected  to  as  being  incompetent  as  well  as 
immaterial. 

(By  THE  COURT.) 

The  objection  will  be  overruled. 

''Homestead  Entry  No.  5561.  Bozeman,  Montana. 
Serial.  Made  July  5,  1904,  by  Walter  D.  Storey  for 
the  West  half  of  the  Northwest  quarter,  the  North- 
east quarter  of  the  Northwest  quarter,  the  Northwest 
quarter  of  the  Northeast  quarter,  section  24,  town- 
ship 2  south,  range  22  east.  Billings  Serial  No.  01235. 
Cancelled  by  relinquishment  Mah  1,  1909,  at  9:40 
A.  D." 

Cross   Examination. 

(By  MR.  JOHNSTON.) 

There  was  another  relinquishment  before  that.  The 
first  filing  was  made  by  Andrew  H.  Murray,  Boze- 
man Serial  4142. 


AUGUST  KIRK,  being  first  duly  sworn  as  a  wit- 
ness for  and  on  behalf  of  the  complainant,  testified 
as  follows : 

Direct  Examination. 

(By  MR.  W^HEELER.) 

I  am  a  farmer.  I  am  acfjuaintcd  with  Walter  D. 
Storey,  and  also  with  Harry  Cannon,  and  have  known 
both  of  those  men  since  the  spring  of   1909.     T  went 
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to  work  for  Ish'.  Storey  in  the  spring  of  1909  and 
at  that  time  Harry  Cannon  was  driving  or  breaking 
horses  for  Storey,  and  he  continued  to  be  driving  or 
breaking  horses  for  Mr.  Storey  for  a  couple  of  years. 
While  Mr.  Cannon  was  driving  and  breaking  horses 
for  Mr.  Storey,  he  roomed  in  what  they  called  the 
trotting  barn  and  he  had  trunks  in  the  trotting  barn. 
I  know  where  Cannon's  homestead  entry  was,  but  I 
never  seen  him  there  from  May  1,  1909,  to  January 
24,    1911.     During  the  summer   months   of    1909   and 

1910,  he  took  some  horses  and  went  away,  but  I  don't 
know  wdiere  he  went  to  and  don't  recollect  how  long 
he  was  going  but  I  would  say  four  months  more  or 
less.  There  was  some  land  cultivated  on  Air.  Cannon's 
homestead.  Charely  Storey,  a  brother  of  \V.  D.  Storey, 
plowed  it  the  first  year,  but  I  don't  remember  wdio 
plowed  it  the  second  year.  I  planted  the  crop.  The 
first  year  I  planted  corn  and  the  second  year  I  planted 
beets.  I  did  the  work  under  Mr.  Storey's  direction 
and  ]\Ir.  Storey  paid  me  for  doing  it.  The  teams  and 
machinery  that  were  used  were  supposed  to  be  Mr. 
Storey's.  They  were  the  same  teams  and  machinery 
that  I  used  for  Mr.  Storey  right  along.  The  seed  was 
furnished  by  Mr.  Storey.  T  don't  know  who  harvested 
the  crop,  but  there  was  a  lady,  German  lady,  who 
tended  the  beets.     From  May  1,   1900,  to  January  24, 

1911,  or  the  first  year  that  T  was  there,  Mr.  Cannon 
got  his  meals  at  Mr.  Storey's  whenever  he  was  there. 
The  second  year  T  don't  know  wliere  he  g(^t  his  meals. 
I   don't   know   who   built   the   barn    on    the   homestead 
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but  L  saw  it  there.  During  the  winter  of  1910  and 
1911  I  had  occasion  jto  go  past  the  ca])in  on  the  Can- 
non homestead  once  or  twice  a  week.  During  that 
time  there  was  no  indication  that  anybody  was  Hving 
in  the  cabin.  The  window^s  were  boarded  up.  Dur- 
ing the  winter  of  1910  and  1911  I  saw  Mr.  Cannon 
ad  talked  with  frequently.  At  that  time  he  was  stop- 
ping at  the  trotting  barn  at  W.  D.  Storey's,  and  was 
eating  his  meals  at  Mr.  Storey's.  During  that  time 
Mr.  Storey  was  home  and  ate  his  meals  at  home  most 
of  the  time.  I  ate  my  meals  there  twnce  a  day  dur- 
ing that  time,  dinner  and  supper,  and  we  all  three  ate 
together.  I-knrnv  that  ]\'Ir.- -Storoy  ami  Mr.  Gstmirrrr 
wejm^^Jxige^^r.  I  know^  that  Mr.  Storey  and  Mr. 
Cannon  were  together  some  about  the  trotting  barn. 
The  horses  Cannon  was  taking  care  of  were  supposed 
to  be  trotting  horses — race,  horses. 

Cross  Examination. 

(By  MR.  JOHNSTON.) 

During  the  summer  of  1909  I  w^as  living  at  one  of 
the  Storey  ranches  know^n  as  the  Murray  ranch.  That 
was  about  three-quarter  of  a  mile  from  Mr.  Storey's 
home  place.  I  was  w^orking  for  ^Ir.  Storey  that  sum- 
mer and  worked  on  the  home  ranch  some.  I  con- 
tinued to  live  at  the  Murray  ranch  until  the  spring 
of  1910.  While  T  was  living  at  the  Murray  ranch,  I 
would  be  down  around  the  barn  and  house  on  the 
home  ranch.  All  that  summer  T  took  dinner  and 
supper  at  the  home  ranch.  Tt  was  in  the  spring  and 
fall   that    T   saw   him   taking   his   meals   at   the   Storey 
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place.  He  was  away  that  summer  with  some  horses 
— the  middle  part  of  the  summer,  June,  July  and 
August.  He  was  8"oi"§"  about  four  m.onths,  more  or 
less.  I  don't  know^  what  he  was  doing  w4th  these 
horses  while  he  w^as  away.  In  1910  he  left  in  the 
spring  or  fore  part  of  the  summer  and  stayed  until 
towards  fall ;  he  was  going  may  be  four  or  five  months. 
I  said  that  Air.  Cannon  roomed  in  this  trotting  barn, 
but  did  not  see  him  sleep  there.  I  supposed  he  slept 
in  the  trotting  barn  where  he  had  his  bed.  I  was 
never  up  at  his  cabin  during  the  night  time  and  do 
not  know  whethe^r  he  ever  slept  in  the  cabin  or  not. 
I  don't  know  where  he  slept  a  single  night  from  Alay 
1,  1909  to  January  24,  1911.  During  the  winter  I 
was  on  the  Cannon  homestead  may  be  once  or  twice 
a  week.  I  was  trapping  that  time  and  would  go  by 
the  cabin  in  the  day  time  or  towards  evening.  I 
never  was  in  the  cabin  but  that  I  saw  that  the  win- 
dows were  nailed  up.  I  didn't  examine  to  see  whether 
the  boards  were  nailed  to  cabin  or  hanging  on  hinges. 
There  were  no  window  lights — you  could  look  through 
the  cracks  of  this  shutters.  I  looked  in  a  time  or  two 
— necked  in  that  was  all — that  was  in   1910. 

Re-Direct   Examination. 

(By  MR.  WHEELER.) 

T  said  the  room  in  the  trotting  barn  was  Air.  Can- 
non's room  because  he  had  his  trunks  there.  On  the 
homestead  beside  the  cabin  there  was  a  snirill  building 
— a    kind    of    a    stable.      That    remained    there    mav    a 
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iiioiUh  or  two  months,  but  1  don't  know  what  jjccanic 
of  it. 

Rc-Cross  Examination. 

(By  AIR.  JOHX'STON\) 

I  don't  who  built  the  stable  there  and  I  don't  know 
how  long  it  remained  there — I  didn't  pay  any  atten- 
tion to  it. 


MRS.  W.  H.  HARRISON,  being  first  duly  sworn 
as  a  witness  for  and  on  behalf  of  the  complainant, 
testified  as  follows: 

Direct  Examination. 

(By  MR.  WHEELER.) 

My  name  is  Jessie  Harrison  and  I  am  a  wife  of 
William  H.  Harrison  who  has  testified  here.  I  am 
acquainted  with  W.  D.  Storey  and  I  also  know  Mr. 
■Cannon.  I  know  where  the  Cannon  homestead  is.  I 
live  about  four  miles  from  there.  Between  May  1, 
1909,  and  January  24,  1911,  I  had  occasion  to  pass 
by  there  at  different  times ;  sometimes  twice  a  week 
going  to  town.  I  passed  by  there  sometimes  in  the 
evening  or  at  night  with  the  children,  and  I  also  passed 
by  there  in  the  winter  time  when  there  was  snow  on 
the  ground.  T  never  saw  anyone  there  and  T  never  saw 
any  indications  of  anyone  living  there.  The  window 
was  nailed  with  boards  straight  up  and  down  and  the 
door  was  ajar  when  T  went  by  there.  T  never  did 
see  anv  smoke  coming  out  of  the  chimney.  When  T 
went  bv  the  place  in  the  winter  time   T  never  noticed 
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any  tracks  or  paths  there,  and  I  never  saw  any  hght 
in  the  house  when  I  passed  there  in  the  evening. 

Cross   Examination. 

(By  MR.  HARRIS.) 

Between  May  1,  1909,  and  January  24,  1911,  I 
passed  there  a  good  many  times  at  night,  but  I  couldn't 
tell  you  how  many  times.  I  would  go  by  there  at  dif- 
ferent times  sometimes  twice  a  week,  and  there  were 
times  when  I  would  not  go  so  often.  In  the  w^inter 
time  I  would  go  less  than  during  the  sum.mer  and  fall 
months,  but  I  would  go  whenever  it  was  necessary. 
I  didn't  take  any  observation  as  I  passed  to 
ascertain  the  condition  of  the  earth  or  the  condition 
of  the  cabin  with  a  view^  of  ascertaining  whether  or 
not  anyone  actually  stayed  there,  although  I  think  if 
anybody  lived  there  they  ought  to  have  a  w^indow. 
As  far  as  I  remember  the  boards  w^ere  nailed  on  the 
window.  I  don't  remember  how  many  times  I  passed 
there  and  observed  that  the  door  was  ajar,  but  I  do 
remember  to  have  seen  it  ajar. 


W.  J.  LOEFFER,  being  first  duly  sworn  as  a  wit- 
ness for  and  on  behalf  of  the  complainant,  testified 
as  follows : 

Direct   Examination. 

(By  MR.  WHEELER.) 

My  ])usincss  is  princij^ally  farming.  I  live  at  Park 
City  and  have  lived  there  since  1802.  I  am  ac(|uainted 
witli  Mr.  SU^rev  and  also  a  little  with  Mr.  Cannon,  but 
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not  so  very  well  acquainted  with  him.  I  know  him  when  I 
see  him.  I  know  where  the  ground  lays  that  Mr.  Cannon 
had  in  his  homestead  and  1  know  where  the  cahin  is  on 
that  land.  Between  May  1,  1909,  and  January  24, 
1911,  I  passed  by  there  quite  frequently.  In  passing 
by  I  would  go  within  forty  or  fifty  feet  of  the  cabin. 
In  going  by  there  I  was  generally  looking  after  stock, 
as  I  had  cattle  and  horses  on  the  range.  I  don't 
recollect  during  that  time  of  ever  seeing  anyone  on 
the  place,  and  I  don't  think  I  ever  saw  any  indications 
of  anybody  living  there.  If  anybody  had  lived  there 
I  probably  would  have  seen  some  indications  and 
if  they  had  lived  there  steady  I  am  sure  I  would.  If 
they  had  lived  there  for  fourteen  months  continuously, 
I  think  I  w^ould  have  seen  some  indications.  I  never 
did  see  any  light  in  the  house  or  any  smoke  coming 
out  of  the  chimney.  The  window  was  nailed  up  a 
part  of  the  time,  but  as  to  the  door  I  don't  remember. 
It  seems  to  me  there  was  a  door  there,  but  that  it 
was  closed.  I  don't  think  there  was  any  grass  to  speak 
of  within  four  or  five  feet  of  the  door.  I  don't  re- 
member of  passing  there  in  the  winter  time,  although 
I  might  have  done  so  as  I  hauled  some  wood  during 
that  winter.  I  don't  remember  when  the  shack  they 
called  a  barn  was  built  there. 

Cross  Examination. 

(By  MR.  JOHNSTON.) 

I  was  living  at  Park  City  and  my  farm  is  a  mile 
east  of  Park  City.  I  would  be  ])retty  hard  for  me 
to   sav    from    November,    1909,    to    lanuarv   24,    1911, 
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how  often  1  went  passed  the  Cannon  cabin,  but  I  would 
think  it  would  be  safe  to  say  fifty  times  and  more. 
I  was  looking  after  cattle  and  horses.  I  never  no- 
ticed whether  the  boards  were  nailed  on  the  cabin 
or  hanging  on  hinges.  1  never  was  in  the  cabin  after 
Andrew  Murray  who  built  the  cabin  moved  out. 

Plaintiff  rests. 


HARRY  CANNON,  being  first  duly  sworn  as  a 
witness  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 

(By  MR.  HARRIS.) 

I  am  one  of  the  defendants  in  this  case.  I  reside 
at  Birkeley,  California,  at  the  present  time.  I  am  the 
person  named  in  the  complaint  who  made  the  home- 
stead in  controversy.  I  established  my  residence  on 
this  land  May  1,  1909.  There  were  some  improve- 
ments on  the  place  when  I  made  my  filing  and  I  im- 
proved the  place  afterwards.  When  I  made  the  entry 
the  house  was  not  in  liveable  order  and  I  made  a  com- 
fortable liveable  house  of  it  by  putting  in  floor  and 
window,  window  curtain  and  covered  the  roof.  The 
windows  were  out  of  the  house  and  T  put  in  new  win- 
dows and  ])ut  in  window  shutters  over  the  windows 
and  T  ])ut  in  a  floor  and  re-covered  the  roof.  The 
window  shutters  were  with  board  and  hinges  and  nut 
on  to  hook  on  the  inside  with  a  has])  so  if  T  went 
awav  T  had  them  on  there  so  T  could  shut  them  up  and 
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protect   the   windows   from   l)eing  broken   out.      1   had 
a  suila])le  outfit  there  for  keeping  house.     1  had  three 
stoves,  a  heating  stove,  and  1  liad  a  good  bed,  springs 
and  mattress  and  good  cover.     I  had  a  table,  dishes, 
cooking  utensils,  my  clothing  and  what  'stuff   I  have. 
Everything  I   had   in  my  possession   I   had   there — all 
my  belongings.     I  kept  provisions  there,  bacon,   flour 
— most  always  bacon  and  flour  there  all  the  time.     T 
had   a  chest  there  I  kept  the  stuff   in  and  closed  up 
to  keep  the  mice  aw-ay  from  it.     I  had  other  articles 
of  furniture  there  besides  those  I  have  mentioned — I 
had  everything  to  keep  house.     I   had  all  my  belong- 
ings  there — everything  I   had;  chairs,   furniture,   bed- 
ding, cooking  utensils  and  clothing.     I  kept  part  of  my 
clothing  in  a  trunk  and  part  of  them  hanging  up  on 
hooks.     After  I  established  my  residence  on  the  land  I 
continued  to  live  there — that  was  my  home  from  the 
time  I  filed  until  I  left  the  country  and  went  away.     It 
was  continuously  my  home  all  the  time  from  May   1, 
1909,  to  April  4,  1912.    While  I  was  living  on  the  land 
I  had  some  of  it  cultivated.     I  had  about  ten  acres — 
something  like  that — under  cultivation.     I  made  a  deal 
with  a  man  to  plow^  the  land,  furnish  the  seed  and  T 
would  give  him  what  he  could  raise — that  was  W.  D. 
Storey.     While  I  was  occupying  my  homestead  I  was 
in  the  horse  business,  handling  driving  and  road  horses. 
T  kept  these  horses   at  the  Storey  ranch.     I  rented  a 
barn  from  Mr.  Storey  down  there  and  kept  part  of  them 
down  there.     Of  course,  the  horses  I  v/as  using  riding 
and  driving  T  Icept  at  my  place  at  the  time  T  was  up 
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there  and  when  1  wasn't  I  kept  tliem  down  at  this 
place.  I  made  arrangement  with  Yiw  Storey  for  these 
stables  in  1907.  1  was  at  that  time  at  Biq;  Timber 
handling  horses  there — everybody's  horses.  In  1907  I 
thought  I  could  have  better  quarters  down  there  and 
I  rented  a  barn.  I  paid  him  five  dollars  per  month 
for  each  horse  I  kept  there,  and  he  furnished  the  horse 
feed.  I  had  the  horses  there  at  }.ir.  Storey's  place  all 
of  the  time  or  practically  all  of  the  time  from  the  1st 
day  of  ^\Iay,  1909,  until  1912,  I  had  horses  there  for 
different  parties,  in  Big  Timber,  Columbus  and  Bil- 
lings. Mr.  Storey  had  no  interest  whatever  in  these 
horses.  No  one  except  myself  was  interested  in  any 
w^ay  or  manner  in  homestead  entry.  I  made  the  home- 
stead entry  and  established  my  home  there  in  order  to 
have  a  horse  ranch  up  there,  as  I  was  in  the  horse  busi- 
ness. In  handling  the  horses  over  at  the  Storey  ranch 
I  would  be  away  from  my  homestead  in  the  day  time. 
I  had  horses  dow^n  at  the  barn  and  I  had  kept  my  horses 
there  through  the  day  when  T  was  down  there  and  I 
drove  the  horses,  drove  up  around  my  place  and  down 
to  Park  City.  There  was  a  track  there  and  I  drove  the 
horses  on  the  track  part  of  the  time  and  on  the  road 
part  of  the  time,  and  at  my  place  part  of  the  time,  and 
around  anvwhere  through  there.  xA.t  niHit  I  would  £^"o 
home  to  my  claim,  my  homestead  entry.  The  race  track 
was  on  Mr.  Storey's  land.  I  took  my  meals  most  of 
the  time  at  my  own  place  and  part  of  my  meals  at  Mr. 
Storey's.  I  ate  breakfast  most  of  the  time  at  my  home 
and  i)art  of  the  time  at  his  place.     Part  of  the  time  T 
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boarded  some.  If  J  had  quite  a  few  horses  so  that  I 
was  busy  and  did  not  have  time  to  cook  I  boarded  with 
him  down  there.  When  I  was  boarding  down  there  I 
could  leave  up  there  about  seven  o'clock  in  the  morn- 
ing and  when  I  was  boarding  myself,  doing  my  own 
cooking  up  there,  it  would  be  around  half  past  six,  or 
something  like  that  when  I  would  leave  my  place. 
When  I  was  boarding  at  Storey's  I  paid  $4.50  a  week 
■ — paid  it  to  Mrs.  Storey.  I  was  away  from  my  home- 
stead a  short  wdiile  in  the  summer — one  summer  for 
fifty-two  days.  That  was  the  second  summer  I  was 
away  and  it  was  in  July.  I  took  some  horses  I  had  in 
training  to  Bozeman  to  develop — to  w^ork  them  there 
some.  After  I  got  through  at  Bozeman  T  came  back 
to  my  place.  In  1909  I  was  away  about  the  same 
length  of  time  in  mid-summer — say,  in  July  or  August. 
The  first  summer  I  was  only  away  three  weeks.  I 
had  some  horses  down  there  I  was  w^orking  for  other 
parties,  and  I  went  away  to  deliver  them,  and  was  go- 
ing practically  three  weeks.  Those  absences  were  nec- 
essary for  me  to  earn  a  livelihood.  When  T  made  my 
entry  there  was  some  fencing  on  the  land — it  was  par- 
tially fenced.  There  was  a  fence  on  the  west  side  of 
the  place  and  there  was  a  fence  on  the  north  side,  but 
it  was  not  in  very  good  condition  at  that  time.  On  the 
south  side  there  w^as  a  field  fenced  in  and  on  the  east 
side,  a  rim  rock  fence — not  a  wire  fence,  but  a  natural 
rim  rock  fence.  T  repaired  the  fence  and  put  in  new 
fence  on  the  north  side  of  it — used  this  rim  rock  fence 
and  on  the  south  side  put  in  a  new  fence.     T  ran  the 
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fence  from  the  rim  rock  down  through  to  that  field  so 
that  it  enclosed  this  side,  so  it  was  fenced.     I  bought 
posts  and  wire,  staples  and  nails  and  lumber  for  the 
fencing.       When  I  made  the  filing — it  was  relinquish- 
ment— there  were  improvements  on  there,  a  log  house 
and  a  log  barn.    Later  on  the  roof  on  the  barn  got  bad 
and  out  of  repair  so  I  built  a  new  barn.     I  used  that 
barn  and  house  to  begin  with  for  a  while,  but  to  be 
sure  and  safe   and  rather  than  put  new  material  on 
the  old  barn,  I  built  a  new  barn.    The  barn  I  built  was 
still  on  the  place  when  I  left  the  country.     I  built  the 
barn — late  along  in   1911   or  the   first  of   1912,   right 
along  there.     I  left  the  country  the  fourth  or  fifth  of 
April,  1912.       At  the  barn  I  used  on  the  Storey  place 
there   was    one   pretty   small    room   there — used   to   be 
a  harness  room.     I  did  not  have  anything  to  do  with 
that  room.     All  that  I  had  anything  to  do  with  w^as 
the  saddle  I  had  in  use  with  the  horses  there.     Some- 
times I  had  one  horse  and  some  times  five  or  six.    This 
room  they  speak  of  there  is  the  harness  room — kept  the 
harness  in  there  and  horse  boots — harness,  blankets — 
horse  blankets.      I   did  not  have  my  truck  there — did 
not  have  my  bed  there,  and  I  did  not  sleep  there.  There 
was  a  trunk  in  there — what  w^e  call  a  horse  chest.     It  is 
locked  up  the  same  as  a  trunk  and  used  to  put  horse 
boots    in,   horse   blankets,   harness    and   stuff   like   that 
that  you   arc   shii)];ing  or  ]nitting,   and   T   had   that   in 
there.     It  did  not  belong  to  me.     Of  course,  T  had  my 
harness   in   that  room — would  hang  them   u])   in   there 
and  take  them  in  and  out.  1  sold  the  land  to  ^\v.  Storev. 
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The  transaction  came  up  in  this  way:  My  business 
was  handhng  horses  and  always  had  been  for  years 
before  that  and  since  until  the  last  two  years.  I  was 
offered  a  position  over  in  Washington  to  take  charge 
and  handle  the  fair  grounds  and  race  track.  I  was 
corresponding  with  a  friend  in  that  place  and  they 
wanted  nic  to  arrange  to  go  over  there.  When  I  got 
ready  to  go  over  there,  after  I  had  closed  the  deal  and 
was  going  over,  I  made  a  proposition  to  Air.  Storey  to 
sell  him  my  place,  and  he  asked  me  what  I  wanted  for 
it,  and  I  told  him  a  thousand  dollars.  I  sold  it 
to  him  for  a  thousand  dollars.  That  w^as  just 
tw^o  or  three  days  before  J  left.  I  never  thought  about 
selling  this  place  any  time  before  that,  because  I  had 
the  place  over  fourteen  months  after  I  proved  up  and 
got  the  title  to  it.  After  I  made  arrangements  to  go 
to  Dayton  and  take  the  fair  grounds  and  race  track  I 
thought  then  I  would  dispose  of  the  place.  In  pay- 
ment for  the  place  Mr.  Storey  gave  me  a  note  for  one 
thousand  dollars  at  six  per  cent.,  payable  on  demand. 
He  gave  me  this  note  on  April  4,  1912,  and  it  was  paid 
T  think  May  15,  1912.  I  deposited  the  note  in  the  Co- 
lumbia County  National  Bank,  at  Dayton,  Washing- 
ton, and  they  sent  it  back  here  and  collected  it  for  me 
and  I  got  the  money  from  the  bank  at  Dayton  through 
the  collection.  I  furnished  the  money  myself  to  make 
proof  and  ])erfect  my  entry.  I  got  the  money  working 
at  my  business  of  handling  horses,  buying,  selling, 
handling  and  developing  driving  horses  for  different 
parties.      1    ran   a  |)ub1ic  stable.      T   handled  horses   for 
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parties  at  Big  Timber,  Columbus,  Billings,  Bozeman 
and  different  parts  of  the  country  around.  I  carried  a 
deposit  in  the  Park  City  State  Bank.  It  was  a  deposit 
drawing  interest  at  six  per  cent.  I  made  my  homestead 
entry  my  home  to  the  exclusion  of  one  elsewhere  for 
substantially  the  period  of  fourteen  months  before  I 
made  final  proof.  At  the  time  I  tendered  my  applica- 
tion to  submit  final  proof  I  was  actually  living  on  the 
land,  and  at  the  time  final  proof  was  actually  submit- 
ted I  was  living  on  the  land. 

Cross  Examination. 

(By  MR.  WHEELER.) 

I  first  came  to  that  country  down  there  in  1902. 
From  1902  up  until  I  made  my  entry  I  was  working 
at  the  horse  business.  I  went  to  work  down  there  for 
Mr.  Storey  in  1902  and  worked  for  him  three  years 
until  1905.  I  quit  in  1905  and  went  to  Big  Timber, 
Montana,  and  had  charge  of  the  track  and  fair  grounds 
there  until  the  fall  of  1907.  I  was  handling  and  run- 
ning a  public  stable,  handling  everybody's  horses — in 
the  horse  business,  buying  and  selling  and  raising  and 
driving  and  developing  drivers  and  harness  horses.  In 
1907  I  made  arrangements  with  Mr.  Storey  for  his  barn 
•down  there  to  kec]^  the  horses  in.  I  would  come  and 
locate  down  there  and  do  the  same  business,  handling- 
driving  horses,  educating  horses  and  buying  and  sell- 
ing liorses.  Under  mv  arrangement  witli  him  I  was 
to  ])ay  him  so  nuich  a  month  for  each  horse  1  kc])t 
there,  and  1  also  had  .an  agreement  with  him  what  he 
would  board  me   for.      lie  was  to  charge  me   four  and 
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half  a  week  for  boarding  nie,  and  1  started  to  board 
with  liini  in  1907  and  continued  until  1909.  Mr.  Storey 
told  me  that  he  had  relinquished  this  particular  piece 
of  land  and  I  located  on  it  the  same  day  he  relinquished. 
I  did  not  walk  up  to  the  land  office  with  him,  but  T 
was  u])  there  and  when  he  relinquished  I  filed  the 
same  day.  I  knew  he  was  going  to  relinquish,  and  I 
came  to  town  and  filed,  but  I  don't  know  that  I  came 
with  him.  T  did  not  come  with  him  any  more  than 
he  came  with  me — wt  cante  on  the  same  train.  After 
I  took  up  this  homestead  I  did  not  continue  to  board 
with  him  steady — only  part  of  the  t'"mc.  I  did  not 
board  with  him  nearly  all  the  time  I  had  the  homestead. 
I  built  a  stable  on  the  place — sixteen  by  eighteen  feet. 
Tt  was  a  frame  stable  built  out  of  boards — just  com- 
mon ordinary  boards  on  the  outside — not  matched 
boards  but  good  new  lumber,  and  it  had  a  board  roof 
— a  pitched  roof.  I  built  the  stable  myself  and  it  cost 
me  thirty  or  forty  dollars.  I  bought  the  lumber  at 
Fred  Stoltz's  Lumber  Company  at  Park  City.  T  or- 
dered it  myself  and  paid  for  it  myself.  That  was  the 
latter  part  of  1911,  or  the  first  part  of  1912.  I  put  in 
some  new  posts — fences  with  posts  and  wire.  I  got 
the  posts  from  Mr.  Stoltz  and  paid  fifteen  cents  a  piece 
for  them.  I  don't  remember  what  wire  was  worth  at 
that  time,  but  T  believe  T  paid  the  regular  price.  T 
hauled  the  posts  and  wire  out  myself.  T  believe  T  ex- 
pended around  three  hundred  dollars  for  posts,  wire, 
lumber  and  nails.  T  ])ut  a  new  floor  in  the  house,  right 
after  T  made  final  proof  in  the  first  part  of  i^.Tay  some 
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time.     There  wasn't  a  bed  or  a  thing  in  the  house  when 
I  made  my  entry.     I  had  in  the  house  three  stoves :  an 
oil  stove,  a  range  and  a  heater,  and  used  all  three  of 
them.     I  used  the  heater  to  heat  the  cabin  and  some 
times  used  gasoline  stove  and  some  times^  the  range  to 
cook  with.     When  I  was  located  at  Big  Timber  I  was 
batching  up  there  and  living  the  same  as  I  was  when 
I  came  down  there,  and  I  shipped  the  stoves  down  with 
me  from  Big  Timber.     I  did  not  pay  anything  to  Y±v. 
Storey   for  plowing  the  land.     I   made  an  agreement 
with  him  that  if  he  would  plow  the  land  and  put  in 
the  seed,  I  would  give  him  what  he  could  raise  on  it. 
So  far  as  cultivating  the  land  is  concerned,  it  did  not 
cost  me  anything  at  all.     The  only  things  I  spent  any 
money  for  outside  the  barn  was  putting  in  the  floor 
and  for  this  fence  and  fence  posts,  wires,  staples,  nails 
and   lumber.      The  only  lumber   I   bought   outside   the 
barn  was  for  putting  in  the  floor  in  the  cabin.     I  put 
in  the  floor  myself.     I  would  say  that  it  cost  me  thirty- 
five  or  forty  dollars — at  least  forty  dollars — for  lum- 
ber and  nails  for  the  cabin.     It  was  a  board  floor  made 
of  boards  one  inch  thick  and  a  foot  wide  and  the  win- 
dows I  boarded  up.    The  materials  for  the  windows  and 
the  floor  and  for  making  the  shutters  would  probably 
cost  somewhere  around  forty  dollars.     Tt  was  new  lum- 
ber that   I  used.     The  ])osts  and  the  wire  and  staples 
for  jnitting  up  the  fence  ])r()1)ably  cost  me  ar(^un(l  fifty 
dollars.     The  fortv  dollars  for  fixing  up  the  cabin  and 
the   fifty  dollars  for  the  fencing  makes  ninety  dollars, 
and   that   was   all   T   expended  outside  of  building  the 
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barn.  The  barn  cost  from  thirty-five  to  forty  dollars 
in  addition.  That  is  all  I  expended  for  my  improve- 
ments. Of  course,  most  of  the  improvements  v^ere  on 
the  place  when  I  got  it.  The  house,  hog  and  chicken 
house  and  lo^  barn  were  there.  I  repaired  and  fixed 
them  up,  but  paid  nothing  for  them.  The  improve- 
ments I  have  told  you  about  are  the  only  improvements 
I  placed  on  the  land.  I  was  developing  and  handling 
harness  horses — standard  bred  horses — they  were  race 
horses.  The  track  on  Mr.  Storey's  land  was  probably 
two  or  three  hundred  feet  over  half  a  mile.  From 
1909  to  1911  I  handled  a  few  horses  for  Air.  Storey 
on  the  same  condition  that  I  handled  horses  for  any 
other  party.  During  that  time  I  handled  probably 
eight  or  ten  colts  for  him.  I  had  all  of  my  own  equip- 
ment, boots  for  the  horses  and  harness  carts,  slings 
and  complete  equipment  for  handling  and  developing 
horses.  There  were  six  box  stalls  in  the  barn.  Part 
of  the  time  I  vvould  have  all  of  them  filled  and  part 
of  the  time  I  would  not.  Horses  were  coming  and  go- 
ing all  of  the  time.  I  got  a  dollar  per  day  for  each 
horse  I  handled,  and  furnished  feed  and  barn  room. 
All  of  the  personal  property,  cart,  harness  and  every- 
thing I  was  using  in  connection  with  the  horses  I  kept 
that  at  the  barn.  I  did  not  rent  all  six  of  the  box 
stalls,  l)ut  T  had  one  horse  I  would  have  one  stall — T 
would  have  possession  of  the  number  of  stalls  for  the 
number  of  horses  T  had.  I  paid  five  dollars  per  month 
for  each  l)ox  stall  T  used  and  for  feed  and  bedding  for 
the  stall.     All  of  the  equipment  T  was  using  T  would 
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keep  in  the  little  room  at  the  barn.  I  did  not  keep  all 
my  harness  there,  but  kept  some  at  my  place.  There 
never  was  any  bed  in  that  room  at  any  time  I  was 
there,  and  I  never  slept  there.  The  horse  chest  v/as 
there — some  people  might  call  it  a  trunk.  My  cabin 
was  about  a  mile  and  half  from  the  barn,  and  the  barn 
was  about  three  hundred  yards  from  Storey's  house. 
In  the  summer  of  1909  I  took  three  horses  to  Boze- 
man,  one  belonged  to  Mr.  Deverill,  a  man  living  in 
Billings,  one  to  3Jr.  Secrest,  a  man  living  at  Bozeman, 
and  one  to  John  Asbury,  Cashier  of  the  Big  Timber 
N'ational  Bank.  I  trained  these  horses  at  the  Bozeman 
race  track.  This  is  1910  I  am  talking  about.  I  was 
there  fifty-two  days,  and  that  was  all  the  time  I  was 
absent  during  that  summer.  In  1909  I  was  absent 
during  the  summer  probably  about  two  weeks.  I  took 
some  horses  I  had  been  training  down  there  to  Boze- 
man that  summer — but  I  did  not  work  any  horses  at 
Bozeman  that  summer — I  took  these  horses  up  there  to 
deliver  them.  Beginning  with  May,  1909,  during  the 
remainder  of  that  year,  I  think  I  boarded  at  Storey's 
about  one  fourth  of  the  time,  and  during  the  year  1910 
about  the  same.  When  I  went  to  Bozeman  in  1910  T 
went  to  work  these  horses  on  the  track.  I  remember 
when  I  made  my  final  proof.  That  is  my  signature 
or  a  copy  of  it. 

Q.  Now,  why  was  it,  ^Tr.  Cannon,  that  you  stated 
at  that  time  as  follows:  ''Q.  If  there  has  been  such 
absence,  give  the  date  covered  Iw  each  absence;  and 
as  to  each  absence,  stJttc  whether  \nu,  \()ur   family  or 
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both,  were  thus  a1)scnt  and  the  reason  for  such  al)sence. 
A.  I  went  away  about  the  20th  of  December,  1910, 
and  was  going  for  about  two  weeks.  I  sold  some  horses 
and  had  to  dehver  them,  which  was  the  reason  of  my 
absence."  A.  I  gave  that  for  1909  you  got  there; 
that  should  have  been  1909.  I  went  away  to  deliver 
some  horses  and  I  remember  giving  that  in. 

O.  Xow,  in  answer  to  this  cjuestion,  Mr.  Cannon, 
you  stated: 

"Q.  When  was  3^our  house  built  on  this  land?  A.  I 
bought  the  improvements  on  the  place  and  the  house 
was  there  when  I  went  on  the  place."  \\'hy  was  it 
you  swore  you  bought  that  house,  Mr.  Cannon,  when 
as  a  matter  of  fact  you  did  not  buy  it?  A.  I  don't 
remember  that  that  way.  I  might  have  said  T  bought 
it.  They  asked  me  about  the  house  and  T  told  them 
that  the  improvements  was  on  the  place  when  I  got  it. 

I  might  have  told  them  I  bought  the  place  at  that 
time,  but  I  don't  remember  what  I  did  tell  them.  I 
meant  that  the  improvements  which  I  have  told  them 
— you  will  find  later  on  there,  you  will  find  T  stated 
the  improvements  was  on  the  place  when  I  got  it. 

0.  Neither  did  you  tell  them,  Mr.  Cannon,  that 
you  were  absent  in  Bozeman  for  about  fifty-two  days 
during  the  years  1909  or  1910?  A.  In  1910  I  did  not 
think  T  was  required  to  do  it.  ^ly  fourteen  months 
was  up  the  first  day  of  July  and  T  was  never  there  un- 
til after  the  first  of  July.  I  filed  on  this  place  the  first 
day  of  ^lay,  1909,  and  the  first  day  of  July,  1910, 
made  fourteen  months — mv  fourteen  months  would  be 
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up.  I  came  up  here  and  went  to  the  land  office  and 
asked  'Mr.  Harris  if  I  was  supposed  to  stay  there  from 
then  on.  I  came  down  to  make  my  final  proof  and  he 
told  me  I  wasn't  required  to  stay  there.  He  said,  "Go 
where  }oti  want  to."  And  I  went  to  Bozeman  after 
that,  and  that  is  the  reason  that  I  didn't  put  that  in 
there.  I  did  piU  in  my  absence  when  I  was  in  Boze- 
man in  1909 — that  was  the  only  time  I  was  absent 
in  1909,  it  was  along  in  the  fall  some  times.  In  the 
summer  or  fall  I  was  away  once  with  some  horses — 
took  them  to  Bozeman  and  delivered  them.  In  1910  I 
was  awav  fiftv-two  days,  but  I  went  after  the  first  of 
July.  I  was  not  in  Bozeman  driving  horses  on  the 
track  in  1909.  I  was  absent  there  when  I  stated  in 
1909,  but  they  got  it  1910.  In  1909  I  took  some  horses 
and  delivered  them  but  did  not  drive  any. 

Q.  You  also  state  here,  ]\Ir.  Cannon,  that:  *'0.  De- 
scribe fullv  and  in  detail  the  amount  and  kind  of  ini- 
provement  on  each  sub-division.  State  total  value  of 
the  improvements  on  the  claim?  A.  A  log  house 
15x20  feet,  barn  about  the  same  size,  corrals,  cellar, 
cultivated  land,  fencing.  Total  five  or  six  htmdred 
dollars."  As  a  matter  of  fact  you  never  placed  upon 
that  land,  and  there  was  not  upon  that  land,  that 
amount  of  improvements,  were  there? 

A.  I  think  there  was,  cotmting  the  improvements 
that  was  on  there  when  I  went  there.  That  house  and 
stable  was  built  and  cjuite  a  lot  of  fence  built  there. 
What  improvements  were  on  the  place  when  T  came 
— when    1   got  it — and  what   T   put  on  there  was   well 
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worth  five  or  six  hundred  dollars  when  I  made  final 
proof.  The  house  was  on  the  place  when  I  went  there, 
but  I  don't  know  when  it  was  built.  Ten  or  eleven  or 
twelve  acres  of  land,  something  like  that,  was  cultivat- 
ed. 

Q.  You  also  answered  this  question:  ''Q.  Have 
you  any  personal  property  of  any  kind  elsewhere  than 
on  this  claim,  if  so  describe  where  the  same  is  locat- 
ed?    A.    No."     That  w-as  your  answer  at  that  time. 

A.  Yes.  Well,  at  that  time,  and  T  say  now  I  had 
some  carts  and  harness  down  at  the  place  where  I  was 
handling  these  horses.  T  sold  this  land  to  Mr.  Storey 
for  one  thousand  dollars.  It  consisted  of  one  hun- 
dred and  sixty  acres.     At  that  time  I  don't  think  there 

* 

was  any  land  selling  around  in  that  neighborhood. 
Railroad  land  was  selling  at  $1.25  an  acre.  This  was 
not  all  fertile  land.  Part  of  it  on  the  west  side  and 
part  of  it  on  the  east  was  about  as  any  rim  rock  land. 
There  was  a  creek — Valley  Creek — running  through 
it,  and  along  the  creek  there  was  some  good  land.  West 
end  and  east  end  was  rough  land.  Albert  Buster  and 
Chester  Roberts  were  my  final  proof  witnesses.  Chester 
Roberts  was  Mr.  Storey's  son-in-law.  Mr.  Buster 
worked  for  Mr.  Storey  some  parts  of  the  year  and  some 
of  the  year  he  didn't.  At  the  time  T  made  final  proof, 
I  don't  know  whether  he  was  working  for  Mr.  Storey 
or  not.  He  was  living  on  his  own  claim  and  had 
worked  for  Mr.  Storey  prior  to  that  time.  At  the 
present  time  I  am  handling  horses.  At  the  time  T 
made  m\'  final  proof  T  supposed  Buster  was  eating  his 
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meals  at  Storey's — I  know  he  was  eating  there  when 

I  ate  there.     There  was   probably  eight  or  ten  acres 

of  the  land  that  was  under  irrigation — that  was  land 

below  the  Cove  ditch.     That  land  is   valuable  land — 

as  valuable  as  any  land  in  that  neighborhood.     I  don't 

know  wdiether   Mr.   Storey  knew   wdien  I    was   absent 

from  my  place  in  Bozeman.    He  knew,  of  course,  when 

I  was  boarding  at  his  place.     I  did  not  hitch  up  his 

horses  when  he  went  to  town,  and  he  had  nothing  to 

do  with  any  part  of  the  barn  I  was  using,  and  was  not 

under  any  obligation  to  me  nor  I  to  him.     When  I  was 

at  the  training  barn  I  would  see  Air.   Storey  around 

there.     He  was  probably  there  once  in  a  while  to  see 

about  his  own  horses,  but  the  biggest  part  of  the  horses 

I   had   were   from   outside.     When   I   had   any   of  his 

horses  he  would  pay  me  the  same  as  anyone  else — a 

dollar  a  day  for  each  horse.    There  was  not  very  much 

of  the  time  I  was  handling  any  horses  for  him.     He 

didn't  have  very  many  horses.     He  would  have  six  or 

seven  colts  a  year.     During  1909  I  had  horses  all  of 

the  time,  some  times  I  would  have  one  and  sometimes 

four  or  five,  and  at  times  in  Big  Timber  I  handled  as 

many  as  thirty  head.     I  didn't  have  anybody  working 

for  me  after   1909.     In  the  harness  room  there  is  no 

stove,  but  there  is  a  ])lace  for  a  stove  there.     \Micn  I 

would  get  up  in  the  morning  and  go  from  my  j-ilacc  ui) 

to  Storey's  I  either  rode  horse-])ack  or  drove  in  a  cart. 

]  always  kc])!  my  horse  out  there  in  ihc  l)arn.     1^hat  is 

the  reason    I   ])uill   a  iwmbarn  there.     I  moved  :\\\{\y 

from   lli'/rc  the    fonrth,  of   .\i)ril,    1^)12,   :nul    I    built    the 
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barn  a  short  time  l)efore  I  went  away.  The  other  barn 
•that  was  there  had  dirt  roof  on  it  and  some  of  the 
poles  under  the  dirt  looked  like  they  were  not  good  and 
take  it  with  dirt  that  makes  a  pretty  roof.  When 
I  boarding  at  Storey's  I  used  to  get  away  from  there 
at  five  o'clock  in  the  morning,  but  when  I  cooked  my 
own  meals  probably  around  six  o'clock — half  past  five 
or  six,  and  would  get  back  about  half  past  six  or  seven 
in  the  evening. 

Re-Direct   Examination. 

(By  MR.   HARRIS.) 

I  never  measured  the  plowed  ground  to  determine 
the  exact  acreage,  and  at  the  time  I  submitted  my 
final  proof  I  did  not  know  the  exact  acreage — my 
statement  was  merely  an  estimate.  With  reference  to 
the  land  under  the  ditch,  I  did  not  have  any  water  right 
for  it.  I  think  of  the  whole  one  hundred  sixty  acres, 
probably  fifty  acres  can  be  cultivated.  I  had  some  of 
the  harness  and  some  of  the  appliances  I  used  in  train- 
ing horses  at  my  homestead  and  some  at  the  Storey 
place.  I  had  at  the  Storey  place  what  I  needed  down 
there.  In  estimating  the  value  of  the  improvements 
that  I  made  on  the  land,  I  took  into  account  my  own 
labor — that  is  what  I  meant,  my  labor  and  the  stuff  I 
bought  and  everything.  After  I  returned  from  Boze- 
man,  when  I  was  absent  fifty-two  days,  I  lived  on  my 
homestead,  and  after  I  submitted  my  final  proof  I 
lived  on  my  homestead.  I  put  the  floor  in  the  cabin 
right  after  I  made  the  filing.  If  I  said  on  cross  ex- 
amination it  was  after  T  made  final  proof,  that  was  a 
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slip  of  the  tongue.     Right  after  I  filed  I  put  the  floor 
in  my  house  and  fixed  up  there  to  live  in. 

It  was  stipulated  and  agreed  by  and  between  coun- 
sel for  the  respective  parties,  plaintiff  and  defendants, 
that  the  patent  for  the  land  in  question  was  issued  to 
the  defendant,  Harry  Cannon,  under  date  of  June  26, 
1911;  that  it  was  received  at  the  Billings  land  office 
July  11,  1911;  that  it  was  taken  from  the  land  office 
by  Harry  Cannon  on  April  3,  1912,  on  which  date  it 
was  recorded  in  the  office  of  the  County  Clerk  and 
Recorder  of  Yellowstone  County,  ^Montana ;  and  that 
the  deed  in  question  from  'Mr.  Cannon  to  ]\Ir.  Storey 
was  dated  April  5,  1912,  and  acknowledged  on  the 
same  day. 


B.  L.  HARRIS,  being  first  duly  sworn  as  a  witness 
for  and  on  behalf  of  the  defendants,  testified  as  follows : 

Direct  Examination. 

(By  MR.  JOHNSTON.) 

I  am  cashier  of  Park  Citv  State  Bank  at  Park  Citv, 
and  have  been  such  cashier  since  the  bank  was  opened 
in  1907.  I  know  Air.  Cannon  and  have  known  him 
since  190S,  or  1909.  From  May  1,  1909,  until  April  5, 
1912,  he  transacted  some  business  at  the  bank.  Dur- 
ing those  years  he  was  on  a  homestead  up  \^alley  Creek 
and  I  understood  he  V\'as  breakinc?'  horses.  I  know 
of  his  having  transactions  with  horse  men  through 
checks  being  cashed  at  the  bank  and  ipart  of  the  money 
left   there.     These   checks   were   made   to   Ilarrv   Can- 
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non.  Air.  Storey  had  no  connection  whatever  wilb. 
the  business  that  I  know  of.  About  the  time  that  Mr. 
Cannon  comniutated  his  entry  he  cashed  some  cer- 
tificates of  deposits.  He  had  a  series  of  certificates  of 
deposits,  running-  from  1909  to  1912.  I  know  some 
thing  about  a  note  from  Mr.  Storey  to  Mr.  Cannon 
for  one  thousand  dollars  given  in  1912.  It  was  in 
connection  with  the  sale  of  a  piece  of  land.  I  drew  the 
deed  and  took  the  acknowdedgment,  and  I  saw  Mr. 
Storey  sign  the  note  at  that  time.  The  note  was  given 
to  Mr.  Cannon.  I  saw  the  note  afterwards  when  it 
w^as  sent  to  us  for  collection  from  Dayton,  Washing- 
ton— that  was  about  thirty  days  after  the  note  was 
drawn.  It  was  payable  on  demand.  The  draft  in  pay- 
ment of  the  note  was  drawn  May  13,  1912,  and  mailed 
to  Columbia  National  Bank  at  Dayton,  Washington, 
and  cashed  by  them  at  the  Chase  National  Bank,  New 
York,  May  21.  It  was  paid  in  Dayton  sometime  be- 
tween the  13th  and  21st.  W.  D.  Storey  paid  the  note. 
I  don't  think  I  w^as  ever  out  at  the  Cannon  homestead. 

Cross  Examination. 

(By  MR.  WHEELER.) 

All  I  know  about  the  Cannon  homestead  is  what 
Mr.  Cannon  told  me,  and  all  I  know^  about  what  he 
drew  any  money  out  for  is  what  he  told  me. 
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A.  E.  BUSTER,  being  first  duly  sworn  as  a  witness 
for  and  on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

Direct  Examination. 

(By  AIR.  JOHNSTOXO 

I  live  in  Park  City  and  have  lived  there  about  ten 
years.  From  May  1,  1909,  to  April  5,  1912,  I  lived 
two  miles  west  and  north  of  Park  City.  I  know  Harry 
Cannon  and  also  W.  D.  Storey.  I  have  known  Mr. 
Storey  about  ten  years,  and  have  known  Mr.  Cannon 
seven  or  eight  years.  I  know  Mr.  Cannon's  home- 
stead entry.  I  was  on  that  place  after  Mr.  Cannon 
made  his  filing  and  before  he  made  his  final  proof.  I 
was  there  helping  him  fix  his  house.  In  the  spring  he 
filed  on  his  land — that  must  have  been  in  May.  At 
that  time  I  was  living  about  a  mile  from  there.  From 
May,  1909,  until  January  24,  1911,  I  w^as  on  his  place 
at  various  times.  I  helped  Mr.  Cannon  put  in  a  floor 
in  the  cabin,  put  in  the  windows,  and  put  shutters  on 
the  windows.  The  shutters  were  hanging  on  hinges 
and  fastened  with  buttons.  There  were  window  lights 
in  the  window,  but  I  do  not  think  they  were  there  when 
Mr.  Cannon  took  the  place.  The  cabin  was  in  good 
shape  after  we  finished  this  work.  It  was  about  the 
same  as  the  cabin  of  ordinary  homesteaders.  I  have 
been  in  many  homesteader's  in  this  countrv.  Iliis 
cabin  was  about  sixteen  by  eighteen  I  think.  Hicrc 
was  also  a  stable,  chicken  coop  and  corral  on  the  ]ilace. 
There  was  a  barn  built  there  later  on  by  Mr.  Cannon. 
I  w^as  there  when   he  was  doinr;-  ])art  o^  the  work.     I 
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think  this  l)cirn  was  Iniilt  after  he  made  his  proof.  I 
was  one  of  his  witnesses  at  the  final  proof.  The  place 
was  fenced.  When  Mr.  Cannon  put  it  up  there  was 
a  fence  on  the  west.  Mr.  Cannon  afterwards  fenced 
the  north  end — he  enclosed  it.  I  think  the  improve- 
ments made  by  Mr.  Cannon  was  worth  about  a  thou- 
sand dollars.  I  mean  that  after  he  had  finished  all  of 
the  improvements  on  the  place  were  worth  a  thou- 
sand dollars.  I  never  made  any  estimate  of  what  each 
particular  improvement  would  be  worth.  He  had  be- 
tween nine  and  ten  acres  under  cultivation.  This  land 
was  below  the  Cove  ditch.  I  don't  think  any  of  the 
land,  except  this  nine  or  ten  acres,  was  below  the 
Cove  ditch,  or  could  be  irrigated.  Of  the  whole  hun- 
dred and  sixty  acres  I  should  judge  sixty  or  seventy 
acres  is  plow  land.  I  don't  think  at  that  time  that  any 
one  could  make  a  living  on  the  place.  If  Mr.  Can- 
non had  broken  it  that  summer  I  do  not  think  he  could 
have  raised  a  crop  that  year.  In  1909  or  1910  there 
was  not  very  much  dry  land  farming  in  that  vicinity — 
they  didn't  think  very  much  of  it.  It  has  only  been  the 
last  four  or  five  years  that  it  has  been  ])racticed  to  any 
great  extent.  T  saw  Mr.  Cannon  on  his  place  from 
the  spring  he  filed  on  it  up  until  he  proved  up.  Some- 
times T  would  see  him  there  every  week  and  sometimes 
every  day.  He  would  be  there  in  the  evening,  some- 
times in  the  morning,  ^^llen  I  would  leave  he  would 
stay  there,  and  in  the  night,  when  T  left,  I  left  him 
there.  He  had  in  the  cabin  two  stoves,  bed  and  bed- 
ding,   trunk,   chairs,    table    and   cooking  utensils.      He 
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had  a  cook  stove  and  a  heater  both  set  up.  I  never 
ate  any  meals  there.  I  was  never  there  at  meal  times. 
I  saw  him  there  after  he  made  final  proof.  After  he 
made  final  proof  he  continued  to  live  there  about  a 
year.  After  he  left  there  I  think  he  went  to  Wash- 
ington. Mr.  Cannon  was  engaged  in  breaking  and 
training  harness  horses  for  different  parties.  I  don't 
know  what  arrangement  he  had  with  Mr.  Storey  for 
the  use  of  the  barn  and  the  feeding  of  these  horses. 
I  don't  know  the  names  of  any  of  the  parties  whose 
horses  he  did  train  during  that  time.  Between  May 
1,  1909,  and  January  24,  1911,  I  was  in  the  trotting 
barn  on  the  Storey  place  while  Mr.  Qurmrm^r-  was 
there.  There  was  a  harness  room  in  that  barn,  but 
no  bed  room.  There  was  no  cot  or  bed  in  the  har- 
ness room.  The  harness  room  was  used  for  hanging 
harness  in  and  for  blankets  for  the  horses.  I  saw  a 
chest  in  there,  which  was  used  for  horse  blankets.  I 
do  not  remember  of  Mr.  Storey  being  absent  from  the 
place  from  May  1,  1909,  up  to  January  24,  1911. 

Cross  Examination. 

(By  MR.  WHEELER.) 

My  business  is  farming.  T  am  farming  my  own 
place.  From  May,  1909,  until  January  24,  1911,  I 
worked  part  of  the  time  for  myself  and  part  of  the 
time  for  different  ones.  Part  of  the  time  T  worked  for 
Mr.  Storey — worked  for  him  through  the  summer.  T 
ate  ])art  of  my  meals  at  Mr.  Storey's  during  the  sum- 
mer of  1009,  and  Mr.  Cannon  ate  some  of  his  meals 
there.     That  is  mv  simialure.     T  was  down  al  the  Can- 
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non  place  during  the  day  time  on  some  occasions,  and 
I  saw  Mr.  Cannon  there  during  the  day  time  quite 
frequently.  During  the  summer  of  1910  I  saw  him 
there  in  the  day  time.  I  think  I  saw  him  there  during 
the  month  of  July  and  August  of  1910.  Sometimes  I 
would  see  him  there  in  the  evening  and  sometimes  in 
the  middle  of  the  day.  I  saw  him  there  frequently  in 
the  summer  of  1910  during  the  middle  of  the  day.  I 
saw  him  there  in  the  morning  at  various  times,  but 
not  many.  I  saw  him  there  in  the  morning  the  sum- 
mer he  filed,  after  he  made  his  filing  in  1909.  I  would 
see  him  there  about  eight  or  nine  o'clock  in  the  morn- 
ing, and  I  saw  him  there  a  great  many  times  at  that 
time,  and  I  saw  him  there  a  good  many  times  in  the 
evening.  The  windows  had  glass  in  them.  It  is  not 
a  fact  that  the  boards  were  nailed  across  the  windows, 
on  the  outside.  In  putting  in  the  floor  new  boards 
were  used.  I  saw  them  in  the  year  1909.  It  is  not  a 
fact  that  the  horses  w^ere  in  the  cabin  for  shelter  and 
broke  through  the  floor  in  1910.  It  was  not  an  old 
mattress  in  the  cabin  that  had  been  there  for  years.  I 
have  not  talked  with  anyone  about  this  case.  I  have 
not  talked  to  a  soul — haven't  discussed  the  case  with 
anyone  until  I  came  on  the  witness  stand.  The  only 
thing  Mr.  Cannon  asked  me  was  if  I  remembered  what 
I  said  at  the  final  proof.  I  was  not  in  the  court  room 
last  night  when  he  was  testifying,  and  did  not  talk  to 
him  about  it  at  all.  I  said  that  there  were  about  nine 
or  ten  acres  under  cultivation. 

Q.     At  the  time  you  testified  before  the  land  office 
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you  said  there  was  something  Hke  fifteen — about  fif- 
teen acres — of  the  entire  tract  under  cultivation,   ''Q. 
The  claimant  has  about  fifteen  acres  of  the  entire  tract 
under  cultivation  and  he  has   raised  a  crop  two  sea- 
sons,"  is   that  the  statement  you  made  at  that  time? 
A.      About   that.      I   don't   know   exactly   the   number 
of  acres.    When  I  helped  fix  up  the  cabin  I  was  work- 
ing for   Mr.   Cannon.     I  helped  harvest  some  of  the 
crops — I   was   then  working  for  Mr.   Storey.      It  was 
Mr.   Storey  who  cultivated  this  land,  and  Mr.   Storey 
harvested  a  part  of  the  crop.     Mr.  Cannon  harvested 
a  part;  he  harvested  the  potato  crop.     I  don't  know 
what  he  did  with  it.     I  didn't  help  him  harvest  the  po- 
tato crop.     I  harvested  the  corn  crop, — small   corn — 
and  it  was  taken  up  to  ]\Ir.  Storey's  place.     I  said  that 
I   thought  the  improvements   all  together  were  worth 
thousand  dollars.     That  did  not  include  the  barn,  as 
it   was   built   after  he   made  final   proof.     There  was 
some  people  that  drove  across   the  land   some  of  the 
time  Mr.  Cannon  w^as  there.     There  was  a  gate  way 
close  to  the  house  consisting  of  four  wires  that  was 
closed,  and  there  was  a  similar  gate  down  at  the  other 
end.     This  road  across  there  was  a  cut-off  or  a  shorter 
way  to  get  to  Park  City.     I  was  in  the  cabin  and  saw 
the  bed  there.    T  was  at  Storey's  place  through  the  sum- 
mer most  of  the  day,  and  had  part  of  my  meals  there 
— my  dinner  and  supper — taking  my  breakfast  at  home. 
Part  of  the  time  Mr.  Cannon  had  his  meals  there  at 
the  same  ta])lc   with   Mr.   Storey  and  myself,   but  not 
all   the   time,   and   ^Tr.    Cannon   was   there  during  the 
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suninicr  of  1910  at  different  times  during  the  day 
time  in  the  afternoon  and  in  the  afternoon  and  around 
nine  and  ten  o'clock  in  the  morning  I  saw  Mr.  Can- 
non on  his  place.  I  saw  him  there  on  frequent  occa- 
sions during  the  summers  of  1910  and  1909. 
Re-Direct  Examination. 

(P>y  MR.  JOHNSTON.) 

I  would  see  him  on  his  place  in  the  mornings  and 
evenings  and  sometimes  through  the  day.  I  would 
see  him  there  when  I  would  90  throuc:h  after  wood  at 
different  times  through  the  year,  summer,  fall  and  win- 
ter. I  would  make  trips  after  wood  once  or  twice  a 
month,  but  I  have  seen  Mr.  Cannon  oftener  than  that. 
When  I  w^ould  see  him  there  in  the  day  he  would  be 
working  around  at  different  things.  I  have  seen  him 
driving  his  horses  about  the  ranch — off  his  ranch  and 
to  Mr.  Storey.  I  mean,  drive  from  Storey  to  his  place 
and  back.  I  talked  to  your  partner,  Mr.  Coleman, 
about  this  case.  In  1909  and  1910  there  was  not 
very  many  people  living  near  where  Mr.  Cannon 
lived,  and  there  would  not  be  very  many  people  going 
by  his  place  on  the  way  to  Park  City. 
Re-Cross  Examination. 

(By  MR.  WHEELER.) 

I  saw  him  working  around  the  place  on  various  oc- 
casions when  I  was  there.  We  w^ould  be  fixing  the 
corrals,  first  one  thing  and  then  another.  He  didn't 
have  any  garden.  The  old  barn  was  fit  to  keep  horses 
in,  but  T  don't  know  that  T  ever  saw  a  horse  in  it.  T 
didn't  put  up  the  gate  T  spoke  about,  and  it  was  not 
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put  up  at  the  time  the  barn  was  put  up,  but  before 
that. 


CHESTER  A.  ROBERTS,  being  first  duly  sworn 
as  a  witness  for  and  on  behalf  of  the  defendant,  testified 
as  follows : 

Direct  Examination. 

(By  MR.  JOHNSTON.) 

I   am  a  son-of-law  of  Walter   D.    Storey   and  was 
his    son-in-law   in    1910.      I   am   acquainted   with   Mr. 
Cannon   and   have  known   him   about   eight   years.      I 
know  when  he  filed  on  his  homestead  in  1909.     I  was 
on  his  place  some,  he  was  on  there  when  I  went  across. 
I  knew  he  was  there  in  the  summer  of  1909.     I  helped 
him  move  the  stove  and  cooking  utensils  to  that  place. 
In  the  way  of  a  bed  he  had  a  bedstead,  spring  mat- 
tress  and   bedding.     I   helped   him   take   them   out  of 
the  stable — the  barn  he  had  down  at  Mr.  Storey.     The 
stove  he  got  at  the  same  place.     He  had  three  stoves, 
a  heating  stove,  cook  stove  and  gasoline   stove.     He 
had  a  home  made  board  table  and  a  chair,  and  some 
cooking  utensils.     He  got  all  of  these  from  a  stall  in 
the  barn  at  ]\Tr.   Storey's  where  he  had  them  stored. 
That  was  the  barn  they  call  the  trotting  barn.     I  helped 
]\[r.  Cannon  move  them  u])  to  his  homestead.     No  one 
else  helped.     I   also  took  a  trunk  u])  but  did  not   ex- 
amine to  see  what  was  in  it.     This  was  not  very  long 
after  he   made   his   filing,  but    T   don't  know   just   how 
lonc^  after.     11ial  s])rim'-  I  saw  two  men  throwin;;-  dirt 
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on  and  fixing  llic  roof  of  his  house — they  were  Mr. 
Cannon  and  Mr.  Uustcr.  When  we  moved  the 
stuff  in,  the  cabin  had  a  new  floor,  not  all 
new,  it  had  been  fixed  up,  but  I  don't  know  just  when 
that  was  done.  The  cabin  had  two  windows  with 
window  lights  in  them,  and  with  board  shutters  hang- 
ing on  hinges.  I  don't  know  just  when  the  windows 
were  put  in  and  the  shutters  were  put  on.  I  have  seen 
lots  of  homesteaders'  cabins  vicinity,  or  in  that  part 
of  the  state.  Mr.  Cannon's  cabin  was  a  good  cabin 
— good  as  the  average.  He  had  the  place  fenced,  not 
around  it,  but  he  had  everything  fenced  except  where 
the  rim  rock  served  as  a  fence.  Stock  could  not  get 
out  or  get  in.  He  had  a  corral  and  a  log  stable.  The 
stable  and  corral  were  on  the  place  when  he  filed,  but 
he  built  the  fence  himself.  I  don't  think  there  was  any 
ifence  there  at  all  when  he  filed,  but  I  could  not  say 
positively  as  to  that.  I  went  by  the  place  several  times 
between  May  1,  1909,  and  January  24,  1911.  I  saw 
Mr.  Cannon  there  during  that  time  in  the  day  time 
and  once  in  a  while  at  night,  if  I  would  be  late  getting 
from  town.  When  I  would  see  him  in  the  day  he 
was  generally  working  with  the  horses,  either  using 
them  or  taking  them  out  of  the  harness.  I  would  see 
him  driving  at  different  places — sometimes  on  the  road, 
sometimes  he  would  be  in  Park  City  and  sometimes 
on  his  place  with  the  horses,  and  sometimes  at  Storey's 
place.  I  know  he  had  some  of  ^^Tr.  Storey's  horses  and 
Mr.  Deverill's  and  I  guess  he  had  some  outside  horses. 
T  know  he  had  some  horses  that  didn't  belong  to  Mr. 
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Storey,   but  I   don't  Know  whose  they  were.     I  don't 
know  what  the  arrangement  was  between  him  and  Yiv. 
Storey  in  regard  to  the  barn  and  the  feeding  of  these 
horses.     I  never  was  in  the  cabin  in  the  evening.     I 
don't  know  "^.^^^^^Ir.  Cannon  slept  and  I  could  not 
say  he  slept  there,  but  I  always  supposed  he  did — that 
is  where  his  home  was  and  I  seen  him  up  there  in  the 
evening.     He  had  a  bed  with  mattress  to  sleep  on.     I 
do  not  know  of  his  having  a  home  any  where  else  dur- 
ing that  time.     There  was  a  harness  room  in  the  barn 
on  Mr.   Storey's   place,   but  no  sleeping  or  bed  room. 
That  room  was   used  to  keep  driving  harness   in.     I 
do  not  know  of  any  bed  or  cot  in  that  room.     I  have 
seen  a  chest  in  there — it  was  a  harness  chest — I  think 
that  is  what  they  call  it.     I  never  knew  that  Air.  Can- 
non  kept    any   of   his    personal   effects   or   clothing   in 
that  harness  room.     I  was  in  that  room  frequently  dur- 
ing those  two  years.     During  those  two  years  I  know 
that  he  ate  at  Mr.  Storey's  some  time.     I  don't  know 
whether   he  always   ate  at  Mr.   Storey's  during  those 
two  years,  as  I  wasn't  there.     He  did  not  always  eat 
there  when  I  was  there.     I  ate  meals  there  when  he 
wasn't  present.     I  don't  know  anything  about  his  be- 
ing absent  any  of  the  two  years  he  had  this  homestead. 
He   might   have   gone   but   not   that    T   knew   anything 
about.     He  was  not  absent  to  my  knowledge.     T  was 
living  about  four  miles  from  this  cabin;  it  was  between 
my  home  and  Park  City.       Tn  going  to  Park  City  s(^mo- 
times     T      would     go     by     this     jilace.        The     coun- 
trv    was     not     well     settled   at   that    time,     and     there 
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was  not  much  dry  land  farming  in  that  vicinity 
at  that  time.  At  the  time  final  proof  was  made  I 
should  judge  there  was  about  nine  acres  of  this  land 
— something  like  that — under  cultivation,  and  prob- 
ably sixty  or  seventy  acres  more  that  could  be  culti- 
vated. None  of  this  sixty  or  seventy  acres  could  be 
irrigated.  Whether  or  not  if  any  of  the  sixty  or  sev- 
enty acres  were  cultivated  in  1909  after  Mr.  Cannon 
went  there,  any  crop  could  have  been  raised,  that  year, 
I  cannot  say.  At  that  time  the  people  did  not  go 
very  strong  on  dry  land  farming  and  it  was  awful 
dry  those  years.  I  don't  think  there  could  have  been 
much  raised.  In  1909  and  1910  there  was  a  little  dry 
land  crop  on  the  creek,  but  it  didn't  amount  to  any- 
thing. I  believe  it  was  a  little  dry  in  1910.  I  was  a 
witness  for  Mr.  Cannon  on  his  final  proof.  I  never 
measured   the   nine   acres    in   cultivation. 

Cross  Examination. 

(By  MR.  WHEELER.) 

I  testified  at  final  proof  that  the  total  value  of  the 
improvements  was  one  thouasnd  dollars — that  is  what 
T  would  place  them  at.  At  the  time  Mr.  Cannon  went 
on  the  place  the  corral,  stable  and  house  was  there  but 
I  didn't  know  there  was  anv  fence  there.  The  culti- 
vation  that  was  done  there  was  done  by  father-in-law, 
Mr.  Storey,  and  the  crops  were  harvested  by  him.  Mr. 
Buster,  the  witness  who  has  just  testified,  worked  there 
for  my  father-in-law  during  the  year  1909,  and  part 
of  the  year  1910,  worked  most  of  the  year  1909.  W^hile 
he  was   working  there  harvesting  these  crops   I   sup- 
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posed  he  was  working  for  my  father-in-law.  I  said 
that  I  helped  move  this  bed  and  stuff  down  there. 
The  floor  that  was  in  the  building  was  not  a  new 
floor.  There  was  a  little  in  the  corner — across  the 
corner — that  was  the  old  floor.  There  was  just  about 
half  of  it — that  much  anyway, — that  was  new  floor — 
new  boards.  I  was  in  the  cabin  in  1910.  It  is  a  fact 
that  in  1910  the  floor  was  broken  through  in  several 
places.  I  cannot  say  how  long  it  remained  in  that 
condition,  but  it  wasn't  very  long.  I  didn't  assist  in 
putting  in  the  floor.  I  saw  Mr.  Cannon  on  his  place 
in  the  day  time  1909  and  1910,  but  I  wasn't  there  very 
often.  I  would  go  through  the  place  there  and  see 
him.  During  the  months  of  July  and  August,  1910,  I 
saw  him  on  there  in  the  day  time.  I  don't  know  that  in 
the  months  of  July  and  August,  1910,  he  wasn't  in  that 
vicinity.  I  don't  know  whether  or  not  during  that 
period  of  time  he  w^as  in  Bozeman  fifty-eight  days.  I 
was  around  the  Storey  place  during  1910.  I  don't 
know  that  Mr.  Cannon  wasn't  there  something  like  two 
months  of  that  summer — I  didn't  know  that  he  was 
gone.  I  never  kept  any  track  of  it — supposed  he  was 
there.  T  never  had  anything  to  do  with  ATr.  Cannon. 
I  swore  before  the  land  office  that  to  my  knowledge 
he  was  not  absent  durino;  the  fourteen  months  imme- 
diately  preceding  the  time  of  final  jM'oc^f.  Tie  was 
there  for  all  I  knew — T  sup])osed  he  was  there.  That 
is   mv  si<^*nature, 

O.     The    question    asked    of    you    was    "O.      TTavc 
claimant's  familv  ever  been  absent   from  the  Immrstcad 
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since  thus  establishing  residence  thereon.  A.  No;" 
I  said  ''N'ot  that  I  know  of."  I  read  this  over  and  I 
said,  '^Not  that  1  know  of/'  and  they  put  it  "No." 

Q.  ''If  there  has  been  any  such  absence,  give  the 
dates  covered  by  such  absence,  state  who  was  absent 
and  for  what  reason.  A.  N'o  absence."  A.  That  I 
know  of,  I  added  that.  I  read  this  over  and  spoke  a1)out 
it  to  the  lady  that  took  it  down — I  don't  know  what  her 
name  was — and  she  says,  "That  is  right,  that  is  the 
way  we  always  fill  them  out,"  and  I  supposed  that  is 
all   there   was   to   it. 

Q.  In  answer  to  question  No.  8  here,  you  were 
asked,  "Q.  Are  there  any  indications  of  coal  or  other 
minerals  on  the  land,  if  so  describe  them,"  and  your 
answer  was,  "A.  Not  that  I  know  of."  On  that  oc- 
casion they  didn't  merely  put  down,  "No,"  but  w^hat 
your  answxr  really  was,  was  that  right?  A.  That  is 
the  way  I  answered  it.  I  didn't  pass  by  this  house  a 
great  many  times,  but  I  passed  through  there,  w^ould 
probably  go  through  once  a  week,  average  that  much 
anyway.  In  1909  and  1910  there  was  a  gate  by  the 
house  so  that  you  would  have  to  get  out  and  unhook 
it.  He  built  the  fence  in  1909  and  the  fence — pass- 
ing right  in  the  same  place,  and  the  fence  is  right 
down  there  yet,  and  there  was  a  gate  there,  up  until 
last  year  there  was.  There  was  a  gate  there  before 
Mr.  Cannon  built  the  new  barn,  but  I  don't  know  just 
when  the  gate  was  put  there.  I  think  Wr.  Cannon 
built  the  barn  in  1011,  but  I  cannot  say  positively  about 
that.     At  the  time  he  made  his  final  proof  and  T  tcsti- 
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ficd  that  the  improvements  was  worth  one  thousand 
dollars,  I  did  not  take  into  consideration  this  new  barn, 
but  I  did  take  into  consideration  the  log  stable  that 
was  there.  That  stable  was  there  when  he  took  the 
place  up — but  he  fixed  it  up  some.  The  stable  was 
in  such  a  condition  that  you  could  keep  a  horse  in  it 
in  1909  and  1910.  I  never  examined  it  but  I  seen  it. 
Re-Direct  Examination. 

(By   MR.   JOHNSTON.) 

At  the  time  this  floor  was  broken  for  a  short  time 
in  1910  this  furniture  was  still  in  the  house.  When  I 
was  there  at  that  time  no  one  was  with  me.  ]\Ir.  Can- 
non was  working — might  have  been  driving  horses,  I 
don't  know  where  he  was.  When  I  saw  the  floor  brok- 
en '\lr.  Cannon  was  not  at  the  cabin  with  me.  I  don't 
remember  whether  or  not  I  saw  him  in  the  cabin  short- 
ly before  or  shortly  after  that  time.  I  saw  him  there 
after  he  made  final  proof.  I  don't  know  how  long  he 
remained  there,  but  he  was  there  around  the  place 
about  a  year  I  think. 


\\'.  D.  STOREY,  being  first  duly  sworn  as  a  witness 
for  and  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 

(Hy  MR.  JOHNSTON.) 

I  am  one  of  the  defendants.  Have  known  Mr.  Can- 
non about  fifteen  years.  He  worked  iov  me  before 
he  made  this  filing.     He  began  wcM'king  for  me  T  think 
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in  1902,  and  worked  about  three  years.  He  then  went 
away  and  I  tliink  stayed  about  two  years.  When  he 
worked  for  nie  from  1902  to  1905,  he  was  breaking 
colts.  When  he  came  back  in  1907  he  was  handhng 
horses  and  broke  some  colts  for  me  also.  When  he 
came  back  in  1907  he  brought  some  horses  from  Big 
Timber.  From  1907  on  he  was  there  under  this  ar- 
rangement. He  paid  me  five  dollars  per  month  for  each 
stall  for  each  horse  he  had  there.  I  furnished  the  feed 
and  he  fed  the  horses.  The  five  dollars  per  month 
covered  stable  room  and  feed  for  each  horse.  That  ar- 
rangement continued  all  the  time  he  had  horses  there, 
up  until  the  time  he  left  about  April,  1912.  During 
that  time  he  did  not  train  any  horses  for  me,  but  he 
did  break  some  horses  for  me.  W'hen  he  was  break- 
ing for  me,  I  paid  him  a  dollar  a  day  for  each  horse  he 
handled  for  me,  but  of  course  I  don't  know  what  other 
men  paid  him.  From  May  1,  1909,  until  January  24, 
1911,  the  only  place  I  knew  of  Mr.  Cannon  boarding 
was  at  my  place.  He  did  not  eat  there  all  the  time,  but 
all  the  meals  T  knew  of  he  took  at  my  place.  T  don't  . 
know  w^here  he  ate  when  he  wasn't  eating  at  my  place. 
The  arrangement  between  us  with  regard  to  his  eating 
at  my  place  was  that  he  was  to  pay  for  his  board  and 
he  paid  his  board.  It  w^as  paid  to  me  on  our  settlement, 
but  I  cannot  fix  the  date  of  our  settlements.  We  gen- 
erally settled  uj)  once  a  year,  or  may  be  once  in  six 
months.  T  don't  know  where  Air.  Cannon  slept  from 
May  1,  1909,  up  to  January  24,  1911.  He  was  not 
sleeping  on  my  place  or  at  my  ])lacc.    He  did  not  have  a 
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bed  room  in  this   trotting  barn.     There  is  a  room  in 
that  barn  I  fixed  up  for  hanging  harness  in.     During 
the  time  between  May  1,  1909,  and  the  final  proof  Jan- 
uary 24,  1911,  I  think  there  was  a  bedstead  in  there,  if 
I   remember   right.      I    do   not  know   of  anyone   using 
that  bed  or  bedstead   during  that  period  of  time.     If 
Mr.   Cannon  had  been  sleeping  on  my  premises  or  in 
that  barn  during  that  time  I  think  I  would  have  known 
it.     So  far  as  I  know,  I  don't  know  of  any  one  sleep- 
ing there.     I  know  there  was  a  man  sleeping  in  that 
barn  at  one  time.     I  don't  remember  the  year,  but  it 
was   Frank  Cannon,   a  brother  of   Harry   Cannon.      I 
never  knew  of  Harry  Cannon  sleeping  in  that  room.     I 
had  a  bunk  house  there  on  the  place  with   plenty  of 
room  for  men  to  sleep.     Harry  Cannon  slept  in  that 
bunk  house  when  he  first  commenced  working  for  me 
in   1902,  but  he  did  not  sleep  there  to  my  knowledge 
during  the  time  he  had  this  homestead.     I  was  on  his 
homestead   in   the   day   time  between   the   time   of   his 
filing  and  the  final  proof,  but  I  don't  remember  that 
I  ever  saw  him  there.     I  was  not  there  in  the  night 
time   at   all.      I   don't   remember   that  I   ever   saw  him 
when  he  was  going  to  or  coming  from  it,  but  I  have 
seen    him    quite    frequently    on    the    road    between    my 
place   and   his   homestead.      At   the   time  he   made   his 
filino-  there  was  a  cabin,  a  Ioq:  stable,  a  corral  and  some 
fencing  on   the   place.      T   don't   know   just   how   much 
fencing  there  was,  but  there  was  a  wire  fence  around 
there.     I  afterwards  saw  that  the  old  fence  was  fixed 
v.\^,  but  I  don't  know  who  did  it.     I  iVm\  remember  now 
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whether  or  not  there  was  any  additional  fence  put 
while  Cannon  was  there.  I  don't  know  whether  or 
not  Cannon  made  repairs  on  the  house  or  the  log"  stable 
wdiile  he  was  there.  I  was  in  the  cabin  before  he  made 
his  filing,  but  was  not  in  the  cabin  after  the  time  he 
made  his  filing  and  before  he  left.  From  the  time  he 
made  his  filing  up  until  I  bought  the  place,  T  had  never 
been  in  the  cabin,  and  I  know  nothing  about  the  kind 
of  furniture  he  had  there,  if  any.  I  farmed  eight  or 
nine  acres  of  this  land  in  1909-1910.  That  land  lies 
right  below  and  was  irrigated  from  wdiat  we  call  the 
Cove  Creek.  I  had  an  agreement  with  Mr.  Cannon 
that  I  was  to  have  all  I  could  raise  for  plowing  and 
cultivating  it — I  got  the  crop.  I  think  about  fifty  acres 
of  that  quarter  that  could  be  cultivated,  but  that  is  all 
above  the  ditch  and  could  not  be  irrigated.  I  have 
lived  dowai  in  that  vicinity  since  1890.  In  1909  and 
1910  there  was  no  dry  land  farming  at  all  in  that  vi- 
cinity. It  was  not  thought  crops  could  be  successfully 
raised  on  a  dry  land  farm  at  that  time.  I  remember 
some  people  tried  to  dry  land  farm  in  1909  and  they 
niade  a  complete  failure  of  it — they  did  not  raise  any- 
thing. They  did  not  try  again  in  1910.  I  had  water 
with  which  to  irric^ate  this  small  tract  that  I  culti- 
vated.  I  v/as  familiar  w^ith  the  value  of  land  of  this 
character  in  that  vicinity  in  1909,  1910  and  1911.  In 
the  year  1911  and  1012  about  the  time  I  bought  this 
land  from  Mr.  Cannon.  Land  of  this  character  was 
worth  about  two  or  two  and  a  half  an  acre.  That 
would  be  raw  land  without  improvement — sold  merely 
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as  grazing  land.  This  same  kind  of  land  had  been  sold 
a  few  years  before  by  the  railroad  and  about  three 
years  ago  I  bought  a  section  right  adjoining  this  on 
the  north  for  two  dollars  and  eight-nine  cents  per  acre. 
I  bought  that  land  from  the  Xorthern  Pacific  Railway, 
and  it  was  about  the  character  of  land  as  this  land. 
This  eight  or  nine  acres  lying  below  the  Cove  ditch  is 
good  land  and  is  worth  now  perhaps  a  hundred  dollars 
per  acre  with  a  water  right.  A  water  right  in  the 
Cove  Ditch  cost  me  thirty  dollars  per  share.  I  got 
five-eights  inches  and  that  is  not  enough  for  an  acre — 
I  figure  an  inch  to  the  acre.  The  old  timers  an  inch 
to  the  acres  and  the  new  men  Bud  O'Donnell  half  an 
inch,  but  you  cannot  irrigate  under  an  inch.  That 
eight  or  nine  acres  is  worth  more  than  all  of  the  rest 
of  the  place  together.  At  the  time  ]\Ir.  Cannon  made 
his  filing  I  had  no  agreement  of  any  kind  with  him 
about  buying  the  place,  and  I  did  not 
have  any  agreement  with  him  during  the  period  inter- 
vening and  up  to  the  time  he  made  the  final  proof.  The 
negotiations  I  had  with  him  looking  towards  the  pur- 
chase of  this  land  was  about  the  first  of  April,  1912, 
when  Cannon  wanted  to  sell  me  the  place.  I  know  why 
he  wanted  to  sell.  He  showed  me  a  letter  he  got  from 
a  party  in  Washington  and  the  letter  went  on  and  read 
about  this  way,  he  says,  'TIarry,  there  is  a  good  lay- 
out for  you" — the  letter  wanted  him  to  come  there  and 
take  charge  of  a  fair  ground.  1  i)aid  him  one  thou- 
sand dollars  for  the  place  and  gave  him  my  n(^te  f«>r 
one  thousand  dollars  due  on  demand.     I  paid  that  noto 
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about  May  15,  1912,  through  the  Park  City  State  Bank, 
paying  the  fuh  amount  of  the  note,  plus  interest.  1  do 
not  know  where  the  note  is  now.  I  make  a  practice  of 
keeping  my  notes  when  I  pay  them,  and  kept  this  one 
around  the  house  for  two  years,  and  supposed  I  had 
at  this  time,  but  I  coukl  not  dig  it  up  any  place.  T 
know  the  witness  Imhoff  who  testified  here.  He  sheared 
sheep  for  me  at  one  time,  but  quit  working  for  me  in 
the  spring  of  1910  on  the  15th  day  of  April.  1  sup- 
posed we  were  lambing  about  that  time.  It  takes  about 
four  weeks  to  laml:)  a  band  of  six  hundred  ewes  as  a 
rule.  He  commenced  w^orking  for  me  on  the  28th 
day  of  October  and  worked  until,  until  the  15th  day  of 
April,  1909,  and  then  he  was  out  of  my  employment 
until  September,  1910.  I  do  not  know  where  he  was 
employed  and  perhaps  he  was  in  that  vicinity.  I  might 
have  seen  him  and  I  might  not.  He  was  not  herding 
sheep  on  the  adjoining  homestead,  the  adjoining  home- 
stead claim  of  Cannon.  T  did  not  furnish  Cannon  any 
of  the  money  for  filing  on  this  land  or  any  of  the 
money  for  making  any  of  the  improvements,  or  for 
making  commutation  proof.  There  was  a  frame  barn 
or  stable  on  the  land  when  I  bought  it,  but  I  don't  know 
when  it  was  built.  I  took  that  barn  down  in  Alay  or 
June,  1912,  along  in  the  summer  some  time,  and  moved 
it  to  another  place  of  mine,  but  that  was  after  I  pur- 
chased this  place.  I  did  not  have  any  knowledge  dur- 
ing all  the  time  intervened  between  May  1,  1909,  and 
January  24,  1911,  that  Air.  Cannon  was  making  his 
honie  any  where  else  excepting  on  his  homestead.     I 
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didn't  not  have  anv  interest  in  the  claim,  or  in  the  land 
he  filed  on  during  that  time.  I  had  no  interest  only 
in  that  little  piece  I  farmed  down  there — I  put  in  the 
crop.  I  have  seen  lots  of  homesteaders'  cabins  in  this 
country  during  the  years  I  have  lived  here.  This  cabin 
of  Mr.  Cannon  compared  very  favorably  with  these 
homesteaders'  cabins.  So  far  as  I  know^  his  residence 
on  that  land  was  as  continuous  as  the  residence  of  the 
ordinary  homesteader  on  his  homestead. 

Cross  Examination. 
(By  AIR.  WHEELER.) 

I  know  that  Air.  Cannon  was  away  in  Bozeman  dur- 
ing the  year  1910,  but  I  cannot  recall  to  mind  now  that 
he  was  away  during  the  summer  of  1909,  although  he 
might  have  been.  Perhaps  he  did  go  to  Bozeman  in 
the  summer  of  1909  with  some  horses.  I  would  not  be 
positive  he  went  away  in  1909  or  in  1910,  but  I  know 
he  was  awav  some  of  the  time  a  while.  He  had  some 
of  my  horses  in  1909  or  1910  at  the  ranch,  but  I  don't 
think  he  took  any  of  them  to  Bozeman.  During  1909 
and  1910  all  the  meals  I  ever  saw  him  eat  was  at  my 
place.  I  saw  him  there  very  frequently,  morning,  noon 
and  night.  Perhaps  I  am  familiar  with  the  race  horse 
game,  but  not  an  old  sport.  No  I  will  not  say  T  ever 
owned  a  race  horse,  but  I  thought  I  did. 

O.  ^^^as  he  trainino"  race  horses  at  the  time  he  was 
up  there  at  your  ])lace?  A.  That  is  a  question  T  can- 
not answer.  I  don't  think  he  ever  trained  a  race  horse. 
I  don't  know  whether  he  ever  trained  many  he  thought 
were  race  horses — I  cannot  tell  what  he  thought.     He 
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trained  ihcin  at  the  race  track  and  took  the  same  care 
of  them  as  a  man  ordinarily  takes  of  a  race  horse.  I 
have  heard  of  men  training  race  horses,  leaving  the 
horses  and  not  sleeping  in  the  same  barn  with  them, 
and  of  men  training  race  horses  and  leaving  them  and 
not  having  anybody  in  the  barn  with  them  at  all.  When 
I  built  the  harness  in  the  barn  and  put  the  bedstead 
in  there,  I  put  it  there  for  that  very  purpose  of  having 
somebody  staying  in  the  barn  with  the  horses.  When 
I  put  up  that  bed  in  the  barn  I  did  not  put  a  mattress 
on  it,  and  fix  it  up  for  a  regular  bed  in  that 
harness  room.  I  don't  think  it  had  a  mattress 
on  it  in  1909  or  1910,  but  there  might  have  been  for 
short  period.  I  don't  remember  the  year  that  Frank 
Cannon  came  out  there.  There  was  a  bedstead  in  that 
room  and  I  took  some  bedding  from  the  bunk  house 
and  put  it  in  there  so  he  could  sleep  there.  The  bed 
w^as  there  in  1909  and  1910.  Mr.  Cannon  did  not  have 
any  trunk  there  to  my  knowledge.  What  clothes  he 
would  be  v/earing  he  might  have  there,  kept  his  over- 
alls and  jumpers  hanging  up  there.  I  don't  think  his 
trunk  was  there,  1)ut  there  was  a  boot  trunk  or  horse 
chest  there.  I  didn't  notice  any  trunk  besides  that,  and 
I  don't  think  there  was  any  there.  I  know  Andrew 
Murray,  but  he  never  worked  for  me  and  was  not  a 
partner  of  mine.  He  occupied  the  Cannon  land  be- 
fore I  filed  on  it.  I  don't  remember  the  date  T  filed 
on  that  land,  but  was  about  five  years  before  T  relin- 
quished it. 

O.     Tn   other   words,   you  held   the  land   under  this 
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homestead  application  for  a  period  of  five  years  and 
you  relinquished  it  at  nine  forty  in  the  morning  and 
Mr.  Cannon  filed  on  it  at  nine  forty-five?  A.  I  can- 
not tell  what  time  he  filed  on  it.  I  was  not  present 
in  the  land  office  when  he  filed.  I  told  him  I  was  go- 
ing to  relinquish.  I  don't  know  wdio  built  the  cabin  on 
this  land,  but  it  was  built  there  prior  to  the  time  I  filed 
my  application.  At  the  time  I  filed  my  application  I 
did  not  have  six  hundred  and  forty  acres,  I  did  not 
own  any  land,  and  I  did  not  have  any  contract  with  the 
Northern  Pacific  Raihvay  Company.  I  entered  into 
the  contract  with  the  X'orthern  Pacific  Railway  Com- 
pany about  two  years  ago.  This  property  that  I  had 
at  that  time  was  in  my  wife's  name,  but  this  contract 
with  the  railroad  company  was  not.  The  fencing  on 
this  land  was  not  built  by  me  and  I  do  not  know  who 
built  it.  The  fencing,  cabin,  corral  and  old  log  barn 
wxre  there  wdien  I  filed.  I  would  not  cross  this  land 
going  to  Park  City,  as  my  place  w^as  south  of  there, 
nearer  to  Park  City,  but  I  have  crossed  this  land.  This 
land  joins  my  ranch.  At  the  present  time  I  own  sec- 
tion 25  and  section  24.  I  never  was  down  at  the  cabin 
while  Mr.  Cannon  had  the  land. 

Re-Direct  Examination. 

(By  MR.  JOHNSTON.) 

Q.  Did  you  ever  sec  Mr.  Canncni  at  your  ])lacc  from 
May  1,  1909,  to  January  24,  l^Ml,  when  he  did  not 
eat  his  meals  at  your  jilace  during  the  time  he  had  this 
homestead  filing.  Was  he  ever  there  with  his  horses 
when  he  did  not  eat  his  breakfast,  dinner  and   supper 
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at  your  place?  A.  During  meal  hours?  j©  Yes. 
A.  No  I  don't  rcnieniber  he  was  ever  there  at  meal 
hours  when  he  was —  Certainly  he  was  there  some 
time  during  the  day  when  he  didn't  eat  with  him.  I 
could  not  say  how  much  of  the  time  he  ate  his  meals 
at  my  place  and  what  portion  of  the  time  he  ate  them 
somewhere  else.  I  did  not  live  on  that  homestead  after 
I  filed  on  it.  I  did  go  up  there  and  sleep  a  few  times, 
but  I  could  not  say  that  I  made  that  my  home.  I  tried 
to  talk  my  wnfe  into  going  up  there  and  live  but  she 
would  not  go  up,  and  it  was  pretty  lonesome  sleeping 
up  there  alone,  so  I  quit  the  homestead. 

Re-Cross  Examination. 

(By  MR.  WHEELER.) 

During  1909  and  19-10  when  Mr.  Cannon  was  at  my 
place  he  ate  there.  I  thihk  that  when  he  was  working 
there,  when  he  had  his  horses  at  the  barn  during  1909 
and  1910,  that  he  ate  more  frequently  at  my  place  than 
he  did  any  place  else.  That  is  my  belief.  As  a  matter 
of  fact  I  expect  he  ate  nearly  all  of  his  meals  at  my 
place  when  he  w\as  training  the  horses  at  my  barn  dur- 
ing 1909  and  1910. 

Re-Direct  Examination. 
(By  MR.  JOHNSTON.) 

During  that  time  it  was  my  belief  that  Mr.  Cannon 
was   sleeping   on   his    homestead. 

That  the  foregoing  is  a  narrative  of  all  of  the  testi- 
mony introduced  and  given  on  the  trial  of  said  action. 
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WHEREFORE  complainant  prays  that  the  above 
and  foregoing  narrative  of  the  testimony  taken  on  the 
trial  of  said  cause,  be  settled,  approved  and  allowed  by 
the  above  entitled  court  as  a  true,  full  and  correct  and 
complete  statement  of  all  of  the  evidence  taken  and 
given  on  the  trial  of  said  cause,  for  use  on  the  appeal 
taken  to  the  United  States  Circuit  Court  of  Appeals 
for    the   Ninth   Circuit. 

B.  K.  WHEELER, 
United    States    Attorney, 
Solicitor    for    Complainant. 

Service  of  the  foregoing  proposed  statement  of  the 
evidence  and  a  receipt  of  a  copy  thereof  this  17th  day 
of  June,   1916,  is  hereby  admitted  and  acknowledged. 

C.y!^  HARRIS, 
W    M.   JOHXSTOX, 
H.    J.    COLEMAX', 
Solicitor  for  Defendants. 


CERTIFICATE. 

T,  the  undersigned,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Montana,  hereby  cer- 
tify that  the  foregoing  statement  of  evidence  is  a  true, 
complete  and  properly  prepared  narrative  of  all  of  the 
evidence  adduced  on  the  trial  of  the  above  entitled 
action,  and  T  do  further  certify  that  the  same  has  been 
duly  served  and  filed  as  required  by  the  rulc^  of  the 
court. 
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Dated  this  10th  clay  of  July,  1916. 

BOURQUIN, 

Judge. 

(Indorsed)  Title  of  Court  and  Cause.  Statement 
of  Evidence  on  Appeal.  Filed  July  10th,  1916,  Geo.  W. 
Sproule,  Clerk,  by  C.  R.fearlow,  Deputy. 

That  on  June  16th,  1916,  Petition  for  Appeal  and 
Order  allowing  the  same  was  duly  filed  and  entered 
herein  in  the  w^ords  and  figures  following,  to-wit: — 

IN  EQUITY— N'o.  53. 

In  tJie  Distriet  Court  of  the  United  States,  District  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Coinplainant, 
vs. 
HARRY    CANNON    and   WALTER    D. 
STOREY, 

Defendants. 

PETITION   FOR  AND   ORDER   ALLOWING  APPEAL. 

The  above  named  complain^^he  United  States  of 
America,  conceiving  itself  to  be  ''aggrieved  by  the  de- 
cree entered  herein  on  the  26th  day  of  January,  1916, 
in  the  above  entitled  proceedings,  does  hereby  appeal 
from  said  decree  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  for  the  reasons  speci- 
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fied  in  the  assignment  of  errors  which  is  filed  here- 
with, and  prays  that  an  appeal  be  allowed  and  that  a 
citation  issue  as  provided  by  law,  and  that  a  transcript 
of  the  records  and  proceedings  and  papers  upon  which 
said  decree  w^as  based,  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
X'inth  Circuit. 

B.  K.  WHEELER, 
Solicitor  for  Complainant. 

The  foregoing  petition  is  hereby  granted  and  an  ap- 
peal is  allowed. 

Dated  this   16th.  day  of  June,   1916. 

BOURQUIN, 
Judge  of  said  District  Court. 

(Indorsed)  Title  of  Court  and  Cause.  Petition  for 
and  Order  allowing  Appeal.  Filed  and  Entered  June 
16,  1916.  Geo.  W.  Sproule,  Clerk,  By  C.  R.  Garlow, 
Deputy. 

That  on  June  16,  1916,  as  Assignment  of  Errors  was 
duly  filed  herein  in  the  words  and  figures  following, 
to-wit : — 
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In  the  Distriet  Court  of  the  United  States,  District  of 

Montana. 

UMTED  STATES  OF  AMERICA, 

Complainant, 
vs. 

HARRY    CANNON    and    WALTER    D. 
STOREY, 

Defendants. 

ASSIGNMENT   OF  ERRORS. 

The  complainant  in  this  action,  in  connection  with  its 
petition  for  an  appeal  herein,  hereby  makes  the  fol- 
lowing assignment  of  errors,  which  it  avers  occurred  in 
this  cause: 

1.  The  court  erred  in  finding  the  evidence  taken  in 
said  cause,  on  the  trial  thereof,  was  insufficient  to  sus- 
tain the  allegations  of  the  bill  of  complaint  herein. 

2.  The  court  erred  in  finding  the  evidence  taken 
in  said  cause,  on  the  trial  thereof,  was  sufficient  to  and 
did  sustain  the  allegations  of  new  matter  in  defense  set 
fortli  in  the  answer  herein. 

3.  The  court  erred  in  ordering  a  decree  herein  in 
favor  of  the  defendants  and  against  the  complainant. 

4.  The  court  erred  in  enterinsf  a  decree  herein  in 
favor  of  the  defendants  and  against  the  complainant. 

\A'HEREFORE,  the  said  complainant,  the  United 
States  of  America,  prays  that  said  decree  of  said  Dis- 
trict  Court   of   the   Ignited    States   for   the   District   of 
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Montana,   rendered  and  entered  in  the  above  entitled 

cause,  be  reversed. 

B.  K.  WHEELER, 
United  States  Attorney, 
Solicitor    for    Complainant. 

(Indorsed)  Title  of  Court  and  Cause.  Assignment 
of  Errors.  Filed  June  16,  1916.  George  W.  Sproule, 
Clerk,  by  C.  R.  Garlow,  Deputy. 

That  on  June  16,  1916,  a  Citation  was  duly  issued 
herein  which  is  hereunto  annexed  and  is  in  the  words 
and  figures   following,   to-wit: — 

In  the  District  Court  of  the  United  States,  District  of 

Montana. 

UNITED  STATES  OF  AMERICA, 

Complainant. 
vs. 

HARRY    CANNON    and    WALTER    D. 
STOREY, 

Defendants. 

CITATION  ON  APPEAL. 

UNITED  STATES  OF  AMERICA— SS. 

To  HARRY  CANNON  and  WALTER  D.  STO- 
REY, Defendants  and  Ap])cllecs,  and  C.  L.  HARRIS 
and  W.  M.  JOHNSTON,  their  Attorneys  and  Solicit- 
ors, GREETING: 
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You,  and  each  of  you,  are  hereby  cited  and  admon- 
ished to  be  and  appear  before  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  at  the 
City  of  San  Francisco,  State  of  California,  within 
thirty  days  from  the  date  hereof  pursuant  to  an  appeal 
filed  in  the  office  of  the  Clerk  of  the  District  Court 
of  the  United  States,  for  the  District  of  Montana, 
wherein  the  United  States  of  America  is  appellant  and 
Harry  Cannon  and  Walter  D.  Storey  are  appellees,  to 
show  cause,  if  any  there  be,  why  the  decree  in  said 
appeal  mentioned  should  not  be  corrected  and  reversed 
and  speedy  justice  should  not  be  done  to  the  parties  on 
their   behalf. 

WITNESS,  the  Honorable  GEORGE  M.  BOUR- 
QUIN,  Judge  of  the  United  States  District  Court,  Dis- 
trict of  Montana,  this  16th  day  of  June,  1916. 

BOURQUIN, 

Judge  of  the  District  Court  of  the  United  States, 
for  the  District  of  Montana. 

Service  of  the  within  citation  and  receipt  of  a  copy 
thereof  is  hereby  admitted  this  17th  day  of  June,  1916. 

C.  L.  HARRIS, 
H.  J.  COLEMAN, 
W.  M.  JOHNSTON, 
Solicitors  for  Defendants  and  Appellees. 

(Indorsed)  No.  53.  United  States  of  America, 
Plaintiff  vs.  Harry  Cannon  and  W^alter  D.  Storey,  De- 
fendants. Citation  on  Appeal.  Filed  June  20,  1916. 
Geo.  W.  Sproule,  Clerk,  by  C.  R.  Garlow,  Deputy. 
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That  there  after  on  July  10th,  1916,  an  order  ex- 
tending time  to  prepare  and  file  record  on  appeal  was 
entered  herein  as  follows: — 

District  Court  of  the  United  States,  District  of 

Montana 

UNITED  STATES  OF  AMERICA, 

Complainant, 

vs. 

HARRY    CANNON    and    WALTER    D. 
STOREY, 

Defendants. 

ORDER   EXTENDING   TIME  TO   PREPARE   RECORD 

ON   APPEAL. 

Upon  good  cause  shown,  it  is  hereby  ordered  that 
complainant  and  appellant  in  the  above  entitled  cause, 
may  have  thirty  days  in  addition  to  the  time  allowed 
by  the  rules  of  the  court  within  which  to  have  pre- 
pared and  certified  up  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  the  record  on  appeal  herein. 
Dated  this  10th  day  of  July,  1915. 

BOUROUTN, 

Judge. 

(Indorsed)  Title  of  Court  and  Cause.  Order  ex- 
tending time  to  prepare  record  on  appeal.  Entered 
July  10th,  1016,  Ceo.  W.  Sproule,  Clerk,  Ry  C.  R. 
Garlow,   Dejuity. 
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Thereafter  on  July  11th,  1916,  appellant  duly  served 
and  filed  herein  its  praecipe  for  a  transcript  of  the 
record  on  appeal  herein,  together  with  affidavit  of 
service  thereof  which  is  in  the  words  and  figures  fol- 
lowing,  to-wit : — 

Distriet  Court  of  the  United  States,  District  of 

Montana. 

UNITED   STATES  OF  AMERICA, 

Complainant, 
vs. 

HARRY    CAN'KON    and    WALTER    D. 
STOREY, 

Defendants. 

PRAECIPE   FOR   TRANSCRIPT    OF    RECORD. 

To  HARRY  CANNON  and  WALTER  D.  STO- 
REY, Defendants  and  Appellees,  and  to  LI.  L.  HAR- 
RIS, W.  M.  JOHNSTON  and  H.  J.  COLEMAN,  their 
solicitors : 

The  undersigned,  solicitors  for  the  complainant  and 
appellant  herein,  hereby  files  and  serves  upon  you,  its 
praecipe,  in  conformity  with  the  rules  of  court,  indicat- 
ing the  portions  of  the  record  in  the  above  entitled 
cause  to  be  incorporated  into  the  transcript  on  appeal 
herein,  and  which  said  portions  of  said  record  you  are 
hereby  notified  the  said  complainant  and  appellant  will 
incorporate  and  include  in  the  record  on  appeal  herein : 
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A. 

Judgment  Roll,  consisting  of: 

1.  Bill  of  Complaint. 

2.  The  Subpoena. 

3.  The  Answer  of  the  Defendants. 

4.  The  Decree. 

5.  The  Certificate  of  the  Clerk. 

B. 
The  evidence  introduced  as  incorporated  in  the  state- 
ment of  record  on  appeal. 

C. 
A  memorandum  of  the  opinion  of  the  Court. 

D. 
Plaintiff's  notice  to  settle  statement  of  evidence  on 
appeal. 

E. 
Statement  of  evidence  on  appeal  prepared  in  narra- 
tive form  in  pursuance  of  the  rules  of  court,  and  certi- 
fied by  the  Judge  of  said  court  as  a  correct,  true  and 
properly  prepared  narrative  of  the  evidence. 

F. 
Petition  for  Appeal  and  Order  allowing  same. 

G. 
Assignment  of  Errors  accompanying  the  Appeal  and 
Allowance. 

H. 
Citation  on  Appeal  and  affidavit  of  service. 

I. 
Order  extending  time  for  preparing  and  filing  record 
on  appeal  herein. 
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J- 

Copy  of  this  Praecipe. 

B.  K.  WHEELER, 
United  States  Attorney,  District  of  Montana,  and  So- 
licitor for  Complainant  and  Appellant. 


United  States  of  America, 
District  of  Montana. — ss. 

Frank  Woody,  being  first  duly  sworn  according  to 
law,  deposes  and  says :  That  he  is  a  duly  appointed, 
c[ualified  and  acting  Assistant  United  States  Attorney 
for  the  District  of  Montana;  that  C.  L.  Harris,  \M.  M. 
Johnston  and  H.  J.  Coleman,  solicitors  for  the  defend- 
ants and  appellees,  are  each  and  all  residents  of  Yellow- 
stone County,  State  of  Montana,  residing  at  Billings  in 
said  county  and  state;  that  on  the  11th  day  of  July, 
1916,  affiant  served  the  foregoing  praecipe  on  each  and 
all  of  said  solicitors  for  the  defendants  and  appellees, 
by  depositing  in  the  United  States  Post  Office,  at  Hel- 
ena, in  the  County  of  Lewis  &  Clark,  State  of  Montana, 
three  co])ies  of  said  praecipe,  one  thereof  directed  to 
each  of  defendants'  and  appellees'  solicitors  at  Billings, 
Montana,  with  postage  fully  prepaid  on  each  thereof. 

FRANK  WOODY. 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
July,  1916. 

GEO.  W.  SPROULE, 
Clerk  U.  S.  District  Court,  District  of  Montana. 
(Seal)  By  C  R.  GARLOW, 

Deputy. 
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(Indorsed):  Title  of  Court  and  Cause.  Praecipe 
for  Transcript  of  Record.  Filed  July  11,  1916,  Geo. 
W.  Sproule,  Clerk.     By  C.  R.  Garlow,  Deputy. 
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CLERK'S  CERTIFICATE  TO  TRANSCRIPT  OF 

RECORD. 

United  States  of  America, 
District  of  Montana. — ss. 

I,  George  W.  Sproule,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  the  Honorable,  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  that  the 
foregoing  volume,  consisting  of  107  pages,  numbered 
consecutively  from  1  to  107,  inclusive,  is  a  true  and 
correct  transcri])t  of  the  pleadings,  process,  orders,  de- 
cree, decision,  and  all  other  proceedings  in  said  cause 
required  to  be  incorporated  in  the  record  on  appeal 
therein  by  the  praecipe  of  the  appellant  for  said  record 
on  appeal,  including  said  ])raecipe,  and  of  the  whole 
thereof,  as  appears  from  the  original  records  and  files 
of  said  court  in  n^y  possession  as  such  clerk;  and  T  do 
further  certify  and  return  that  T  have  annexed  to  said 
transcript  and  included  within  said  pages  the  original 
citation  issued  in  said  cause. 

T  further  certify  that  the  costs  of  the  transcr!i)t  of 
record  amount  to  the  sum  of  c5^^r^'^:.:^'r^^t;£<^..A...  .^.c?^ 
dollars  and  have  been  made  a  charge  against  appellant. 

TX  WITNESS  WHEREOF,  T  have  hereunto  set  my 
hand  and  afifjxed  the  senl  of  said  court  at  Helena,  ATon- 
tana.  this.../. dav  of  Tulv,  1916. 

k^2{:.^^.^i.^^.^^ 

Clerk  1,'nited   States   Di-tnct  Tonrt,   District  of  Afon- 
tana.  /U  T'  -/f.  i^.=^^^^^- 


N0....2M2 ^ 


list     T^t-lK 


United  States  Circuit  Court  of  Appeals 


UNITED   STATES   OF   AMERICA, 

Appellant, 

vs. 

HARRY    CANNON    and    WALTER 
D.  STOREY, 

Appellees. 


APPELLANrS  BRIEF. 


Filed 


BURTON  K.  WHEELEE, 

United  States  Attorney. 

HOMER  G.  MURPHY,  '^''''^  ^'^' "  '"'  ' 

JAMES  H.  BALDWIN,  p.  q,  Moncktoi 

Assistant  U.  S.  Attorneys,  Clei 

District  of  Montana, 

Solicitors  for  Appellant. 


list   tp^e: 


United  States  Circuit  Court  of  Appeals 


UNITED   STATES   OF   AMERICA, 

Appellant, 

vs. 

HARRY    CANNON    and    WALTER 
D.  STOREY, 

Appellees. 


BRIEF  OF  APPELLANT. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal  from  the  decree  entered  by  the 
district  court  of  the  United  States  for  the  district 
of  Montana  on  the  26tli  day  of  January,  1916,  in 
favor  of  appellees  and  against  the  ai)pellant  and 
dismissing  the  bill  of  complaint.     (Tr.  pp.  27-28). 

The  suit  in  which  said  decree  was  entered  was 
brought   by   appellant   for   the   purpose   of   having 
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eaneelled  and  set  aside  on  the  ground  of  fraud  a 
patent  for  lands  theretofore  issued  to  Harry  Can- 
non, one  of  the  defendants  named  therein,  the  bill  of 
complaint  (Tr.  pp.  2-18)  having  been  filed  on  April 
16,  1915.  It  is  alleged  in  the  bill  of  complaint  that 
appellant  was  on  and  prior  to  May  1,  1909,  the 
owner  in  fee  of  certain  public  lands  in  the  county  of 
Stillwater,  in  the  Billings  land  district,  in  the  state 
of  Montana  (Tr.  pp.  2-3) ;  that  appellee.  Cannon, 
on  May  1,  1909,  entered  said  land  as  a  homestead  by 
making  and  filing  in  the  United  States  land  office 
at  Billings,  Montana,  his  written  application  and 
affidavit  to  enter  said  lands,  in  which  application 
and  affidavit  Cannon  stated  that  his  application 
to  enter  said  lands  as  a  homestead  was  made  honest- 
ly and  in  good  faith  for  the  actual  settlement  upon 
and  cultivation  of  said  lands,  and  that  he  did  not 
enter  said  lands  for  speculation  but  in  good  faith  to 
obtain  a  home  for  himself;  that  said  Cannon  paid 
the  legal  fees  to  the  Registrar  and  Receiver  of  thje 
United  States  land  office  at  Billings  and  the  Re- 
gister and  Receiver,  relying  upon  and  believing  said 
statements  of  Cannon  to  be  true,  accepted  and  filed 
said  application,  alloAving  said  entry  (Tr.  pip.  2-5) ; 
all  of  which  is  admitted  by  the  answer  of  defendants 
(Tr.  p.  21) ;  that  the  said  application  and  affidavit 
of  said  Cannon  was  false  and  the  applicaticm  to  en- 
ter was  not  made  in  good  faith  for  the  purpose  of 
actual  settlement  and  residence  upon  and  cultivation 
of  said  lands  by  said  Cannon  and  that  Cannon  did 
not  intend  to  comply  with  the  homestead  laws  of  the 
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United  States,  and  that  said  entry  was  made  with 
intent  to  fraudulently  acquire  title  to  said  lands 
without  either  settlement  or  residence  upon  or  cul- 
tivating thereof  by  Cannon,  and  the  statements  con- 
tained in  the  application  were  made  for  the  purpose 
of  deceiving  the  officers  of  the  United  States,  and 
did  deceive  them  (Tr.  pp.  5-6)  ;  this  is  denied  by 
defendants'  answer  (Tr.  p.  21);  that  Cannon 
availing  himself  of  the  provisions  of  Section  2301 
of  the  Revised  Statutes  of  the  United  States  and  the 
Acts  of  Congress  amendatory  thereof,  on  January 
24,  1911,  submitted  final  proof  to  the  officers  of  the 
United  States  land  office  at  Billings  by  himself  and 
tvvo  witnesses,  showing  that  he.  Cannon,  had  actu- 
ally established  residence  upon  said  lands  during 
the  month  of  May,  1909,  and  had  resided  thereon 
continuously  and  had  never  been  absent  therefrom 
after  Ma}^  1909,  except  for  a  period  of  two  weeks  in 
December,  1909,  and  had  cultivated  tvvTlve  acres 
thereof  and  j)laced  improvements  thereon  consisting 
of  a  log  house,  barn,  canals,  and  fencing  (Tr.  pp.  6- 
9) ;  that  the  officers  of  said  Billings  land  office 
accepted  said  proof  and  relying  upon  it  and  believ- 
ing it  to  be  true,  accepted  payment  for  said  lands 
and  issued  a  final  certificate  therefor,  and  thereaf- 
ter on  June  26,  1911,  the  United  States  issued  its 
patent  for  said  lands  to  Cannon ;  that  the  acceptance 
of  said  proof  and  all  acts  on  the  part  of  officers  of 
the  United  States  in  and  about  the  said  entry  and 
issuance  of  said  patent  were  based  upon  said  proof 
in  the  belief  that  the  saine  was  true  and  in  reliance 


upon  the  good  faith  and  truthfulness  of  said  Can- 
non and  his  final  proof  witnesses  (Tr.  pp.  6-11)  ;  all 
of  this  is  admitted  by  the  answer  of  defendants  (Tr. 
p.  21) ;  it  is  further  alleged  in  the  complaint  that 
the  final  proof  submitted  by  Cannon  was  false, 
fraudulent  and  untrue  and  known  by  Cannon  and 
his  witnesses  to  be  such  and  was  made  with  intent 
to  deceive  and  did  deceive  the  officers  of  the  United 
States,  and  to  fraudulently  procure  the  issuance  of 
said  patent  to  said  lands  and  the  purpose  for  which 
same  was  made  w^as  accomplished  (Tr.  pp.  11-14) ; 
tliis  is  denied  by  the  answer  (Tr.  p.  22) ;  it  is  also 
alleged  the  appellee  Storey  purchased  said  lands 
from  Cannon  and  received  a  deed  therefor  on 
August  T),  1912,  with  full  knowledge  of  the  fraud 
practiced  by  Cannon  in  seciu'ing  patent  thereto 
and  that  said  deed  is  a  cloud  upon  appellant's  title 
and  that  Storey  is  not  an  innocent  purchaser  in 
good  faith  for  a  valuable  consideration  (Tr.  pp. 
14-15)  ;  this  is  denied  by  defendants'  answer  and  de- 
fendants allege  Storey  to  be  an  innocent  purchaser 
in  good  faith  and  that  he  paid  Cannon  a  valuable 
considerati(m  of  $1,000  for  it  (Tr.  p.  23). 

The  cause  was  tried  to  the  court  on  the  complaint 
and  answer  on  the  24th  day  of  December,  1915,  and 
testimony  on  behalf  of  plaintiff  and  defendant 
was  introduced  and  after  argument  of  counsel  the 
cause  was  by  the  court  taken  under  advisement 
and  thereafter  on  January  22nd,  1916,  the  court 
i*endered  its  decision  herein  in  favor  of  appellees 
(Tr.  pp.  28-29),  and  u]:xm  such  decision  a  decree  was 
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duly  entered  herein  on  January  26,  1916  (Tr.  pp. 
26-27)  in  favor  of  appellees  and  against  appellant 
dismissing  said  bill  of  complaint. 

Thereafter,  to-wit,  on  June  16,  1916,  appellant 
filed  in  the  district  court  of  the  United  States  for 
the  district  of  Montana  its  petition  for  an  order  al- 
lowing an  appeal  from  said  decree,  and  said  district 
court  granted  said  petition  and  allowed  this  appeal 
(Tr.  pp.  98-99)  ;  that  on  said  16th  day  of  June,  1916, 
the  said  petition  for  an  appeal  was  filed  and  granted 
as  aforesaid,  appellant  purchased  and  filed  in  said 
district  court  its  assignments  of  error  herein  (Tr. 
pp.  100-101): 

ASSIGNMENTS  OF  ERROR. 

1.  The  court  erred  in  finding  the  evidence  taken 
in  said  cause,  on  the  trial  thereof,  was  insufficient 
to  sustain  the  allegations  of  the  bill  of  complaint 
herein. 

2.  The  court  erred  in  finding  the  evidence  taken 
in  said  cause,  on  the  trial  thereof,  was  sufficient  to 
and  did  sustain  allegations  of  new  matter  in  de- 
fense set  forth  in  the  answer  herein. 

3.  The  court  erred  in  ordering  a  decree  herein  in 
favor  of  the  defendants  and  against  the  complain- 
ant. 

4.  The  court  erred  in  entering  a  decree  herein  in 
favor  of  the  defendants  and  against  the  complaint. 


ARGUMENT. 

As  the  appellant  contends  that  the  evidence  intro- 
duced on  the  trial  of  said  cause  was  sufficient  to 
sustain  the  allegations  of  its  bill  of  complaint  and 
insufficient  to  sustain  the  allegations  of  new  matter 
in  defense  set  forth  in  the  answer  herein,  we  shall 
take  up  and  consider  the  first  and  second  specifica- 
tions of  errors  assigned  that  **the  court  erred  in 
finding  that  the  evidence  taken  in  said  cause  at  the 
trial  thereof  was  insufficient  to  sustain  the  allega- 
tions of  the  bill  of  complaint  therein,"  and  the 
evidence  was  sufficient  to  sustain  the  allegations 
of  new  matter  in  defense  set  forth  in  the  answer, 
herein,  jointly,  it  naturally  following  that  if  the 
court  did  so  err,  then  error  was  also  committed  by 
the  covn^t  in  ordering  and  entering  the  decree  dis- 
missing appellant's  bill  of  complaint  as  specified  in 
the  third  and  fourth  assignment  of  errors. 

Before  the  court  evidence  was  introduced  on  be- 
half of  the  appellant  for  the  purpose  of  proving  the 
allegations  of  its  bill  of  complaint  to  the  effect : 

First :  That  the  entry  of  said  land,  the  final  proof 
thereof  and  the  title  acquired  thereto  by  the  defend- 
ant, Harry  Cannon,  were  for  the  purpose  of  perpe- 
trating a  fraud  upon  the  appellant  and  fraudulently 
acquiring  title  to  said  land  for  the  benefit  of  the 
appellee,  Harry  Cannon,  without  any  intent  on  the 
part  of  Cannon  to  comply  with  the  land  laws  of 
the  United  States,  no  compliance  with  such  laws 
ever  being  had  on  the  part  of  Cannon. 
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Second:  That  the  appellee,  Walter  D.  Storey, 
knew  of  the  fraud  perpetrated  upoji  the  appellant 
by  the  defendant,  Harry  Cannon,  in  connection  with 
the  acquiring  of  the  title  to  said  lands  by  the  de- 
fendant, Harry  Cannon,  and  was  not  an  innocent 
purchaser  thereof  in  good  faith  for  a  valuable  con- 
sideration. 

We  deeply  appreciate  that  in  cases  of  this  kind 
where  there  is  sufficient  evidence  to  sustain  the 
findings  of  the  trial  court,  such  findings  will  not  be 
disturbed  on  appeal  unless  there  is  a  lack  of  proof 
to  sustain  the  findings  or  the  proof  is  such  that  it 
greatly  preponderates  against  the  findings  made. 
In  this  case,  we  contend  that  the  evidence  intro- 
duced on  behalf  of  appellant  is  such  that  it  meets 
the  requirements  of  the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  in  Maxwell  Land 
Grant  case,  121  U.  S.  325,  to  the  effect  that  the  evi- 
dence in  a  case  to  cancel  a  patent  to  land  must  be 
clear  and  convincing.  If  courts  are  to  grasp  at  the 
flimsy  stock  defenses  that  unscrupulous  land-grab- 
bers seem  alwa3^s  to  have  on  hand  and  are  so  prone 
to  unblushingly  present  to  courts,  as  has  been  done 
in  the  case  at  bar,  then  in-decd  are  the  great  natural 
resources  of  this  nation  to  be  bid  a  fond  farewell  for 
it  will  surely  foster  a  contempt  for  the  law  and 
observance  of  the  few  simple  requirements  laid 
down  by  C\)ngress  whereby  our  citizens  are  given  a 
share  of  this  nati(m's  pu))lic  domain.  Congress  in 
its  wisdom  has  outlined  a  course  of  a(*tion  on  the 
])art  of  its  eitiz(Mis  Avhicli  it  says  should  be  followed 
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in  order  to  obtain  patents  for  land,  but  the  laws  that 
state  what  an  entnanan  shall  do  seem  to  be  more 
honored  in  their  breach  than  obserA^ance.  The  ini- 
qnituous  practices  of  large  land-holders  have  become 
so  obnoxious  that  for  some  years  past  we  have  seen 
grown  up  a  bureau  of  investigation,  the  sole  duty  of 
which  is  to  see  that  the  donor  of  our  virgin  soil  is 
not  defrauded  but  also  to  struggle  vainly  against 
the  multitude  of  schemes  and  devices  continuously 
invented  and  used  to  dodge  the  few  plain  and  simple 
requirements  of  law.  The  practices  so  frequent 
during  the  past  half  century  or  more  in  those  regions 
where  public  land  was  abundant,  throughout  this 
country,  by  which  this  nation  has  been  induced  to 
part  with  a  major  portion  of  its  public  lands,  were 
generally  considered  quite  proper  by  those  who  came 
in  contact  with  questionable  practices,  but  in  this 
day  there  is  no  longer  the  general  indifference  as 
to  what  is  being  done  in  land  matters.  Hence  we 
urge  that  the  evidence  in  this  case  as  outlined  here 
by  us  and  fully  shown  by  the  transcript  is  of  the 
character  and  kind  which  does  not  sustain  the  find- 
ings of  the  trial  court,  but  which,  on  the  other 
hand,  requires  the  granting  of  the  relief  prayed  for 
in  the  complaint. 

We  contend  the  evidence  shows  that  Cannon 
never  intended  to  comply  with  the  homestead  laws 
when  he  filed  on  the  land  in  question,  and  further- 
more he  falsely  and  fraudulently  swore  to  and  sub- 
mitted a  final  proof  corroborated  by  two  witnesses, 
which  he  and  his  witnesses  knew  to  be  false  and 
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fraudulent,  and  which  imposed  upun  and  deceived 
the  officers  of  the  United  States  having  to  do  with 
the  passing  upon  the  sufficiency  of  such  proof  and 
issuance  of  patents,  and  because  of  such  deception 
practiced  by  Cannon,  the  patent  was  unlawfully  ob- 
tained. 

Considering  the  testimony  in  the  order  of  events 
connected  with  the  fraud  we  find : 

The  records  of  the  Billings  land  office  show  that 
the  land  in  question  was  entered  first  by  one,  An- 
drew H.  Murray,  which  entry  was  relinquished; 
that  Walter  D.  Storey,  one  of  the  appellees  here, 
filed  a  homestead  entry  upon  the  land  July  5, 
1904,  and  this  entry  was  cancelled  by  a  relinquish- 
ment of  Storey  filed  at  9:40  A.  M.  May  1,  1909 
(Tr.  p.  50). 

Cannon  himself  says  that  he  was  with  Storey  in 
the  land  office  when  Storey  relinquished  this  land, 
— they  had  gone  to  Billings  together — Storey  to  re- 
linquish and  Cannon  to  file  on  this  land  (Tr.  p.  64). 

Story  admits  he  held  the  land  five  years  after 
Andrew  Murray  had  an  entry  on  it  before  relin- 
quishing it;  he  told  Cannon  he.  Storey,  Was  going 
to  relinquish  (Tr.  pp.  94-95). 

Cannon  worked  for  Storey  from  1902  to  1905,  and 
from  1907  until  April,  1912,  Cannon  was  training 
horses  at  Storey's  place  under  an  agreement  (Tr. 
pp.  63-88) ;  Cannon  boarded  at  Storey's,  paying 
$4.50  per  week  for  his  meals  from  1907  until  1909 
(according  to  one  of  his  (Cannon's)  versions) 
(Tr.  p}).  6:>-64),  but  on  page  60  of  the  transcript 
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Cannon  admitted  he  boarded  at  Storey's  paying 
$4.50  per  week  for  the  board;  this  hitter  statement 
by  Cannon  is  corroborated  by  Storey's  testimony 
(Tr.  p.  88,  lines  18-28),  which  is: 

'^From  May  1,  1909,  until  January  24,  1911, 
the  only  place  I  knew  of  Mr.  Cannon  boarding 
was  at  my  place.  He  did  not  eat  there  all  the 
time,  but  all  the  meals  I  knew  of  he  took  at 
my  place.  I  don't  know  where  he  ate  when  he 
wasn't  eating  at  my  place.  The  arrange- 
ment between  us  with  regard  to  his  eat- 
ing at  my  place  was  that  he  was  to  pay  for  his 
board  and  he  paid  his  board.  It  was  paid  to 
me  on  our  settlement,  but  I  cannot  fix  the  date 
of  our  settlements.  We  generally  settled  up 
once  a  year,  or  may  be  once  in  six  months," 

and  again  Cannon  admits  he  boarded  one-fourth  of 
the  year  1909  after  May  1  at  Storey's  (Tr.  p.  67,  1. 
20-23). 

The  foregoing  admissions  on  the  part  of  the  de- 
fendants are  corroborative  of  the  testimony  of  the 
plaintiff's  witnesses  who  testified  they  never  saw 
Cannon  in  the  house  or  any  signs  of  it  being  occu- 
pied by  a  human  being  from  May  1,  1909,  to  Janu- 
ary 24,  1911.  Indeed,  the  descriptions  show  the 
house  was  unfit  for  human  habitation. 

See  the  testimony  of  the  witness  Imoff  (Tr.  p.  33, 
lines  27  et  seq.)  Imoff 's  testimony  was  that  from 
March  1,  1909,  until  January,  1911,  he  was  employed 
by  the  defendant  Storey;  that  Storey's  home  was 
one  and  one-half  miles  from  Cannon's  homestead; 
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that  Imoff  herded  sheep  between  Storey's  land  and 
Cannon's  lioniestead,  and  from  the  first  of  May, 
1909,  until  Imoff  left  in  June  he  had  Storey's  sheep 
on  the  Cannon  land,  camping  on  the  Cannon  place 
about  three  or  four  hundred  yards  from  Cannon's 
cabin;  that  Storey  moved  the  sheep  from  Storey's 
place  to  Cannon's;  Imoff  had  seen  that  cabin  since 
1908  when  he  first  worked  for  Storey ;  that  in  1908 
and  1909  the  door  of  the  cabin  w^as  open,  floor  bad ; 
cattle  and  horses  had  been  in  it ;  roof  leaky,  not  fit 
to  live  in,  is  clear  and  convincing,  although  the  trial 
judge  seemed  to  think  that  Imoff 's  and  the  testi- 
mony of  appellant's  other  witnesses  was  entirely 
reconcilable  to  that  of  the  testimony  introduced  by 
appellees,  and  only  showed  a  lack  of  physical  pres- 
ence but  not  a  lack  of  continuous  residence. 

The  testimony"  of  Imoff  and  others  shows  ample 
opportunity  on  their  part  to  observe  the  homestead 
with  such  frequent  and  close  observations  of  the 
house,  as  disclosed  by  the  testimony,  it  can  hardly 
be  said  that  a  ''continuous  residence"  was  main- 
tained by  Cannon  and  the  requirements  of  law, 
Section  2301,  of  the  Revised  Statutes,  complied 
with.  After  Imoff  left  Storey's  in  June,  1909,  he 
saw  the  place  twice  a  week  until  after  final  proof, 
passing  along  a  road  that  goes  within  tsventy-five 
steps  from  west  side  of  cabin,  having  to  pass  it  in 
going  to  his  town  from  where  he  then  lived;  he  also 
saw  Cannon  at  Storey's  place  several  times  from 
May  1  to  June,  1909,  and  saw  Cannon  eat  meals  at 
Storey's  (Tr.  pp.  32-37). 
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The  witness  W.  H.  Harrison  lived  north  of  the 
Cannon  homestead  from  JMay  1,  1909,  nntil  January 
24,  1911,  and  passed  over  it  on  the  road  that  went 
within  twenty  or  twenty-five  feet  from  the  cabin 
twice  a  week  during  that  period,  both  in  the  day  and 
in  the  night  time.  Harrison  never  saw  anyone  at 
the  cabin  and  never  saw  smoke  or  other  signs  of 
anyone  living  in  the  cabin,  ,or  tracks  in  the  snow 
around  the  house.  He  saw  Storey's  teams  plow- 
ing. When  Cannon  filed,  the  condition  of  the  cabin 
was  as  Imoff  had  described  it  (Tr.  pp.  37-41). 

Miss  Robin  Harrison  testified  that  from  May  1, 
1909,  until  January  24,  1911,  she  passed  the  house 
on  Cannon's  place,  on  the  same  road,  twice  a  day  as 
she  went  to  and  from  school,  which  w^ould  be  five 
days  a  w^eek,  and  she  never  saw  anyone  living  there, 
and  only  saw  Cannon  there  once  building  a  barn; 
that  she  looked  into  the  cabin  once  and  saw  a  table, 
stove,  and  bed  but  saw  no  groceries  and  saw  the  floor 
broken  down  in  one  place;  from  the  general 
appearance  of  the  place  about  the  house  or  inside  it 
appeared  that  no  one  had  been  living  there;  that 
school  began  in  September  each  year  and  ended  in 
May  of  the  next  (Tr.  pp.  41-44).  This  testimony  is 
corroborated  by  the  witness  Mrs.  Harrison  (Tr.  pp. 
54-55),  and  the  witness  Loeffer  (Tr.  pp.  55-56). 

Mrs.  Kirk  testified  that  part  of  the  time  be- 
tween May  1,  1909,  and  January  24,  1911,  she  and 
her  husband  lived  near  Story's  house,  that  she 
cooked  a  great  deal  of  the  time  at  Storey's  house  and 
saw  Cannon  eating  his  meals  every  day  there  witli 
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Storer  whenever  she  was  cooking,  which  w^as  off 
and  on  between  those  dates;  that  Cannon  stayed  in 
the  trotting  barn  of  Storey's  and  kept  his  clothes 
there,  had  his  bed  there;  she  washed  Cannon's 
clothes  at  Storey's,  especially  from  March,  1910,  to 
September,  1910,  she  went  to  the  Storey  house  every 
day  and  every  time  she  took  her  meals  there  she  saw 
Cannon:  that  Mr.  and  Mrs.  Storev  called  the  room 
in  the  trotting  barn  ''Cannon's  room"  and  the  wit- 
ness saw  Cannon's  clothes  in  it.     (Tr.  pp.  45-49). 

August  Kirk  testified  that  he  went  to  work  for 
Storey  in  the  spring  of  1909  and  Cannon  was  break- 
ing horses  there  and  roomed  in  the  trotting  barn; 
that  he.  Kirk,  planted  crops  on  Storey's  place  under 
Storey's  orders  and  Story  paid  for  it;  that  Cannon 
ate  his  meals  at  Storev 's  with  Storev  and  himself  the 
first  vear  Kirk  was  at  Store v's:  saw  the  home- 
stead  cabin  once  or  twice  a  week  during  the  winter 
of  1910  and  1911  and  no  one  lived  in  it ;  that  Camion 
was  away  from  Storey's  with  horses  the  summer  of 
1909  and  again  the  simimer  of  1910  (Tr.  pp.  50-53). 

This  testimony  for  plaintiff  finds  abundant  cor- 
roboration in  the  testimony  of  the  defense.  Camion 
himself  says  he  found  the  house  not  in  liveable  order 
and  put  in  a  floor,  a  window  and  covered  the  roof 
(Tr.  p.  57).  He  ate  most  of  his  meals  at  Storey's 
and  paid  Storey  for  them  (Tr.  ]>p.  59-()0),  which 
corroborates  the  Kirks;  that  he  was  absent  fifty-tw^o 
days  from  the  homestead  in  the  sununer  of  1910 
(Tr.  p.  ^iO),  but  it  is  to  be  obsei*\Td  he  swore  in  liis 
final  proof  as  admitted  in  the  pleadings  that  he  was 
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not  absent  except  for  two  weeks  in  December,  1910 
(Tr.  pp.  8,  21). 

The  final  proof  witness  Buster  testified  for  ap- 
pellees, says  he  helped  Cannon  fix  up  the  place  but 
his  entire  testimony  is  a  maze  of  glittering  generali- 
ties and  not  entitled  to  any  credit.  He  says  he  saw 
Cannon  on  the  homestead  between  May,  1909,  and 
January,  1911,  sometimes  once  a  week  and  some- 
times every  day,  but  he  never  saw  Cannon  eat  a 
single  meal  on  the  homestead  (Tr.  p.  76),  which  in- 
deed is  incredible  if  we  are  to  believe  him.  Indeed, 
he  states  that  the  improvements  not  including  the 
new  barn  which  Cannon  built  were  worth  $1,000 
(Tr.  p.  79,  lines  15-18),  but  in  this  connection  re- 
member the  record  shows  the  land  and  improve- 
ments were  all  sold  in  1912  for  $1000. 

Chester  A.  Roberts,  the  other  final  proof  witness, 
is  a  son  in  law  of  Mr.  Storey's,  hence  is  interested 
more  or  less  in  the  litigation.  He  saw  Cannon  once 
in  a  while  at  the  homestead,  but  Roberts  was  never 
in  the  cabin  in  the  evening  and  did  not  know  where 
Cannon  slept;  but  knew  he  ate  at  Storey's  some- 
times (Tr.  pp.  81-84)  ;  on  cross  examination  he  also 
testified  the  improvements  were  worth  $1000  (Tr. 
p.  84) ;  that  the  floor  in  the  cabin  was  broken 
through  in  several  places  in  1910  (Tr.  p.  85,  lines 
7-10) — this  is  evidence  corroberating  Mrs.  Harrison 
(Tr.  p.  42,  line  24)  he  further  states  he  supposed 
Cannon  was  residing  on  the  homestead  from  May, 
1909,  to  January,  1911  (Tr.  p.  85,  line  24-28),  but 
he  did  not  know  it. 
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Walter  D.  Sturey,  one  of  tlie  appellees,  merely 
statCvS  that  Cannon  did  not  know  that  Harry  Cannon 
slept  in  the  bunk  house  or  in  the  ImrnevSS  room  on 
the  Stoi^y  ranch  while  he  had  the  homestead  (Tr. 
p.  89,  lines  1-18) ;  that  there  was  a  bed  in  the  harness 
room  but  Storey  did  not  know  of  anyone  using*  it 
from  May,  1909,  to  January,  1911  (Tr.  p.  89,  lines  1- 
6),  and  Storey  never  saw  Cannon  on  his  homestead 
(Tr.  p.  96,  lines  15-21);  indeed,  we  find  Store}" 
states : 

'^During  1909  and  1910  when  Mr.  Cannon  was 
at  my  place  he  ate  there.  I  think  that  when  he 
was  working  there,  when  he  had  his  horses  at 
the  barn  during  1909  and  1910,  that  he  ate 
more  frequently  at  my  place  than  he  did  any 
place  else.  That  is  my  belief.  As  a  matter  of 
fact  I  expect  he  ate  nearly  all  of  his  meals  at  my 
place  when  he  was  training  the  horses  at  my 
barn  during  1909  and  1910." 

In  view  of  the  foregoing  testimony,  we  respect- 
fully submit  it  shows  conclusively  by  appellant's 
proof,  corroborated  as  it  is  throughout  by  appellees' 
proof,  that  Cannon  never  established  a  residence  on 
the  land  in  question,  and  the  patent  should  be  can- 
celled. The  purchase  of  the  hind  by  Storey  was 
certainly  with  full  knowledge  on  his  part  that  Can- 
non had  not  complied  with  the  law  as  to  residence, 
etc.  Indeed,  Storey  was  familiar  witli  the  land,  had 
himself  used  it  for  five  ye^irs  undcM*  a  homestead 
entry  of  his  own  pi'ior  to  ('annon's  filing  without 
any  atteni])t  on  his,  (Storey's)   ])art  to  live  on  the 
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land,  and  further  what  cultivation  was  done  during 
Cannon's  time  was  by  Storey.  Hence  we  submit 
that  the  rule  laid  down  in  the  case  of  Cooper  v.  U. 
S.,  220;  Fed.  871-872,  should  apply  here  and 
Storey's  purchase  be  held  to  be  one  not  innocent 
and  in  good  faith  or  for  a  valuable  consideration. 

For  men  like  Storey  cannot  truthfully  say  that 
they  know  nothing  of  conditions  when  he  did  know 
Cannon,  the  land  itself,  having  farmed  and  grazed 
part  of  it,  and  had  Cannon  paying  board  at  Storey's 
place  throughout  the  period  involved. 

We  respectfully  submit  the  decree  of  the  trial 
court  should  be  reversed  and  one  cancelling  the 
patent  entered. 

B.  K.  WHEELER, 

United  States  Attornev. 

:  HOMER  G.  MURPHY, 

Assistant  U.  S.  Attorney. 

JAMES  H.  BALDWIN, 

Assistant  U.  S.  Attorney. 

District  of  Montana. 
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Appellant, 
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In  this  case  there  arc  two  questions  i)resented 
hy  the  l)rief  of  tlie  counsel  for  tlie  appellant. 
The  first  is  whetlier  tlu^  np])elle(^  ( bunion  ])(M-])e- 
trated  a  fraud  upon  th(^  i>'ov(M'nni(Mii  in  his 
entry,  final  proof  and  ac(]uireni(Mii  of  l  il  le  to  the 
land  involv(Ml  in  tliis  (•aus(\  The  sfM-ond  is 
whether  the  ap])ellee  Walt(M-  D.  Si()r(\\-  was   an 
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innocent  purchaser  for  n  valiia))le  considera- 
tion. 

Counsel  for  tlie  government  admit  in  the  be- 
ginnini>"  of  their  ar<>:ument  that  th(*  finding's  of 
tlie  trial  court  on  tlu^  (juestions  of  fact  will  not 
he  disturlxnl  on  a])])(^a]  unh^ss  \\\v  pi'oof  suhmit- 
ted  greatly  pre])onderates  against  the  findings 
made.  In  this  case  the  lower  court  held  that  the 
allegations  of  fraud  in  the  complaint  were  not 
proven  and  the  allegations  of  new  matter  in  the 
answcM'  wcvv  ])i'()ven.  Federal  courts  Iiavc  held 
without  exce]^tion,  that: 

"Tlie  legal  presumption  is  that  the  find- 
ing and  decree  of  a  com-t  of  chancery  are 
right,  and  they  should  not  l)e  distur1)ed  or 
modified  ))y  i\u  appellate  couri,  unless  an 
obvious  error  has  intervencul  in  the  ap- 
plication of  tlu^  law  or  some  grave  mis- 
take has  been  madc^  in  the  consideration 
of  the  facts." 

Furrer  vs.  Faris,  145  V.  S.  I  32. 

Kimberly  vs.  Arms,  129  V.  S.  512. 

Tilghman  vs.  ProcUM*.  125  V.  8.  13fi. 

Stearns-Rodgers  ^Tfg.   (V).,  vs.   BroAvn, 
114  Fed.  939. 

Manhattan  Life  Tns.  To.,  vs.  Wriolit.  120 
Fed.  82. 
It  is  also  a  well  established  I'ulc  of  law  tliat: 

'*In   such    a    case,   tlie  respect   clue   to   a 
patent,  the  presumption   that  all   the  pre- 
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'  ceding  steps  required  l)}^  the  law  have 
been  observed  before  its  issue,  and  the  im- 
mense importance  of  stability  of  titles  de- 
pendent upon  these  instruments,  demand 
that  suit  to  cancel  them  should  be  sus- 
tained only  by  proof  which  pi'oduces  con- 
viction." 

Wright-Blodoett  Co.,  vs.  U.  8.,  35  Sup. 

Ct.  Rep.  339. 
Colorado  Coal  &  Iron  Co.,  vs.  IT.  S.  31  L. 

Ed.  182. 
IT.  S.  vs.  Maxwell  Land  Grant  Co.,  30  L. 
Ed.  949. 

T. 

Does  the  evidence  in  this  case  so  strongly 
preponderate  against  the  appellees  that  it  pro- 
duces a  conviction  tliat  the  acts  of  Cannon  in 
entering,  submitting  final  proof,  and  securing 
title  to  the  land  in  question  were  done  witli  an 
intent  to  defraud  the  government  and  to  over- 
tlirow  the  presum])tion  that  the  findings  of  the 
district  court  were  correct?  It  is  contended  by 
counsel  for  the  governmcMit  that  tlu^  entry  was 
fraudulent  and  void  in  its  incei)tion,  presum- 
ably on  the  ground  that  the  enti*v  was  niadi^  for 
the  benefit  of  the  n])pell(^e  Storey.  This  contiMi- 
tion  is  based  on  the  following  grounds: 

1.  Tliat  prior  to  1909  Cannon  liad  ])ccu  in 
tlie  em])loy  of  Storey; 


2.  That  prior  to  1909  Storey  had  made 
homestead  entry  on  tliis  traet  of  bind; 

3.  That  as  soon  as  Storey  reliiuiuished  to 
the  g'oyernment  Cannon  filed  thereon; 

4.  That  after  issuan(*e  of  patent  Cannon 
sold  the  Land  to  Store3^ 

On  these  points  there  is  no  dis])iite  in  the  evi- 
denee.  Both  Cannon  and  Storey  admit  the 
trnth  thereof,  l)iit  we  snl)mit  tliat  tliese  faets 
alone  absolutely  fail  to  prove  any  nnderstand- 
ino;  or  a^-reement  between  Cannon  and  Storey 
as  to  the  future  disposition  of  tlie  land,  entered 
into  l)efore  the  issuance  of  the  patcMit  to  Can- 
non. Admit,  if  we  will,  that  tlie  faets  relied 
upon  by  the  o:oyernment  mia^ht  c-ive  rise  to  a 
suspicion  of  fraud,  it  must  still  be  admitted 
that  they  are  just  as  consistent  with  an  entire 
honesty  of  purpose.  Not  only  did  the  o^oyern- 
ment  fail  to  prove  the  existence  of  any  a!G!;ree- 
ment  or  contract  between  the  anoellees,  but 
the  uncontradicted  testimony  in  the  casp  con- 
clusiyely  proves  that  there  vrci'c  none.  No  wit- 
ness testified  to  the  existence  of  such  an  aQ'ree- 
ment:  while  ^Mr.  Cannon  and  ^Fr.  Storey  l)oth 
deny  that  any  such  ai>;reemeut  was  ever  made 
or  contemi)lat(Ml  (Tr.  p.  91).  Aside  U'^^\y\  this 
testimony.  w(^  believe  thnt  tlie  f'no^s  fle\'{d()])od 
in  the  case  are  utterly  inv^roncilnblc  with  Oie 
theory  of  the  o^overnment  on  this  point.  Tlie 
most  siofnificant  of  these  facts  is  that  while  ^Fr. 
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Cannon  made  proof  on  his  claim  in  January, 
1911,  and  received  patent  therefor  in  June, 
1911  (Tr.  p.  73),  he  did  not  sell  this  land  to 
Ui\  Storey  until  in  April,  11)12  (Tr.  pp.  62,  74, 
91).  The  sale  and  transfer  were  made  fifteen 
months  after  ]Mr.  Cannon  suhmitted  his  final 
proof,  and  nearly  a  year  after  patent  for  the 
land  was  issued  to  him.  As  Cannon  states,  he 
never  thought  of  leaving  or  disposing  of  his 
homestead  until  early  in  April,  1912.  he  r(^- 
ceived  what  he  deemed  to  he  an  advantageous 
offer  of  employment  in  the  State  of  Washing- 
ton (Tr.  p.  62) . 

After  Cannon  made  his  final  proof  he  still 
continued  to  make  his  home  at  the  claim,  and 
in  the  latter  part  of  1911,  or  early  in  1912, 
nearly  a  year  after  he  made  final  proof,  he  con- 
structed a  harn  on  tlu^  homestead,  which  lie 
paid  for  and  huilt  himself  (Tr.  \)]^.  61,  64,  72, 
77,  86).  These  facts  are  undenied  and  uncon- 
tradicted by  any  evidence  in  the  case,  and  we 
contend,  are  ahsolutely  inconsistent  and  ir- 
reconcilable with  the  theory  of  the  govern- 
ment on  this  point. 

Counsel,  in  their  hric^f.  have  seen  fit  to  euter 
into  a  rather  extend(Ml  discussion  of  the  ]>rac- 
tices  of  ^'unscrupulous  land  grabbers''  aud 
larire  ''land  holders''  in  an  ai^i^areut  (Mideavor 
to  ])ut  tlie  ])resent  conlrovei'sy  ou  a  ])laiu^  whei'c^ 
it  most  uiauifestlv  doc^s  not   bcdouu'.     Tlu^  laud 
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covered  b}"  the  entry  of  Mr.  Cannon  con.sists 
of  one  hundred  sixt}^  acres  of  arid  prairie.  No 
witness  testified  that  it  was  Avortli  in  excess  of 
tlie  sum  of  one  tliousand  dolhirs  ])aid  by  ^Ir. 
Storey.  There  is  nothing  in  the  case  to  indi- 
cate that  either  ]\Ir.  Cannon  or  Mr.  Storey  are 
unscrupuh)us  land  o'rahhers  or  hiroje  hmd  hokl- 
ers,  and  nothing'  to  call  for  tlie  oratorical  fliglit 
upon  this  point  of  counsel  for  the  irovernment. 
It  is  true  that  a  bureau  of  iuvestii>:ation  has 
itrrown  up  in  the  department  of  the  interior,  the 
''sole  duty  of  which  is  to  see  that  the  donor 
of  our  virgin  soil  is  not  defrauded."  and  the 
result  has  been  that  some  of  the  agents  of  this 
bureau,  feeling  that  it  was  incumbent  upon 
them  to  produce  some  results  from  their  in- 
vestigations, and  thus,  at  least  in  appearance, 
justify  their  continuance  upon  the  government 
pay  roll,  have  in  many  instances,  in  this  local- 
ity at  least,  instigated  tho  commencement  of 
actions  such  as  this,  where  the  case  of  tl^e  gov- 
ernment was  glaringly  devoid  of  any  proof 
beyond  the  suspicions  of  its  witnesses. 

TI. 

There  can  be  no  doubt  from  ih^^  testimony 
as  a  whole  that  when  ^Ir.  Cannon  made  entry 
on  this  homestead  he  at  onee  proceeded  to  j)\]i 
the  house  in  a  condition  fit  for  habitation:  that 
he  fenced  the  land  and  rebuilt  tlu*  barn  there- 


on.  Tlie  only  witness  for  the  i>'overnment  ayIio 
testified  to  l)eino-  in  the  eal)in  l)et\veen  May  1, 
1909,  and  January  21,  1911,  was  K()l)in  Harri- 
son, who  admitted  that  the  lionse  w^as  fairly 
Avell  furnished.  Mr.  Cannon  liimself  testified 
that  he  had  a  suitable  outfit  there  for  keepin;^* 
house:  ^^T  liad  three  stoves,  a  heatinci:  stove, 
and  I  had  a  o*ood  hed,  springs  and  mattress 
and  a  sfood  cover.  T  had  a  tahle,  dishes,  cook- 
ing utensils,  my  clothing  and  what  stuff  I 
have.''  (Tr.  p.  58.)  Tlie  testimony  of  :\Ir.  Can- 
non on  this  point  is  amply  corrol)rated  l)y  tliat 
of  A.  E.  Buster  at  pages  75-77  of  the  trans- 
script,  and  Chester  A.  Eoherts  at  pages  81-83 
of  the  transcript. 

The  value  of  tlie  improvements  on  this  claim 
at  the  time  of  final  i)roof  is  placed  at  from 
three  or  four  hundred  dollars  to  one  thousand 
dollars.  Mr.  Cannon  himself  fixed  the  value 
of  the  improvements  made  hy  him  at  about 
'^300.00  (Tr.  ]).  04).  No  witness  for  the  gov- 
ernment testified  as  to  the  value  of  these  im- 
])rovements.  Therefore,  Ave  assume  that  there 
can  be  no  question  that  the  fraudu.leut  acts  of 
defendant  Cannon  could  not  cousist  iu  tlu^ 
failure  to  make  the  imjirovements  requircvl  by 
law. 

Th(^  testimouy  is  un(lis])ut(Ml  that  ^Ii*.  Cau- 
non  s(H*ured  tlu^  cult  i  vat  iou  of  about  tcui  acrc^s 
of  his  laud  bv  Mr.  Storc^v  iu  (^X('h.-nm'(^  foi*  the 


crop  raised  thereon  (Tr.  p.  58).  It  is  not  con- 
tended by  counsel  for  the  o'overnment  that  this 
cultivation  did  not  comply  with  the  require- 
ments of  tlie  law  and  tlie  rules  of  the  depart- 
ment with  reference  thereto. 

III. 

This  leaves  only  one  question  to  he  consid- 
ered; that  is,  whether  or  not  Mr.  Cannon  com- 
plied with  the  law  of  the  United  States  and 
the  rules  of  the  department  of  the  interior 
with  reference  to  residence  upon  his  claim.  It 
is  upon  this  point  that  counsel  for  the  govern- 
ment lav  the  o;reatest  stress  in  tlieir  brief. 

In  considering  the  argument  of  counsel  for 
the  government  upon  this  ])()int,  and  a  review 
of  the  evidence  thereon,  it  is  very  apparent 
that  counsel  have  completely  misinterpreted 
and  distorted  the  effect  of  a  great  deal  of  the 
testimony.  Mr.  ImhofI*  wns  not  employed  by 
]\rr.  Storey  from  March  1,  11)09,  until  January, 
1911,  as  stated  in  brief  of  appellant.  Tmhoff 
did  state  that  between  thos(^  dates  he  was  em- 
ployed by  ^Ir.  Storey.  ^Vt  page  32  of  the 
transcript  his  testimony  ai)nears  tlint:  ''T  com- 
menced working  for  ^Ir.  Storey  in  October, 
190H,  and  workcnl  for  him  until  June.  1909/' 
^Ir.  r\annon  made  his  (mtry  ^lay  1.  1909. 
Therefore,  Tmhoff  only  worked  for  AFr.  Storev 
one  month  after  Cannon   mnde  his  entrv.     It 
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is  true  that  he  testified  that  in  the  j^ear  1908 
the  door  of  the  cabin  on  the  land  was  open,  the 

cabin  was  in  poor  condition  and  cattle  had 
been  in  there;  but  in  tlie  year  1908  Cannon  had 
not  made  his  entry  and  certainly  the  condition 
of  the  cabin  before  tlie  entry  was  made  would 
be  of  no  importance  in  this  liearin«f.  Mr.  Imhoff 
does  testify  at  page  34  of  the  transcript  that 
after  May,  1909,  the  door  was  not  open  and 
shutters  on  hinges  had  been  put  on  the  win- 
dows. He  never  happened  to  see  Mr.  Cannon 
on  the  land  in  question,  but,  as  he  admits,  he 
'''did  not  pay  much  attention  to  it.''  At  page 
36  of  the  transcript  lie  states  that  he  saw  Mr. 
Cannon  building  a  barn  on  the  premises  and 
further  states  at  page  37,  "So  far  as  I  know, 
he  might  liave  resided  on  liis  homestead,  taken 
liis  meals  there,  and  slept  there  and  made  it 
his  home  to  the  exclusion  of  one  elsewhere." 

Wliile  ]\rr.  Harri.son  testified  that  he  passed 
the  claim  two  or  thrc^e  times  a  week  during 
the  period  from  May  1,  1909,  to  January,  1911, 
and  never  saw  Mr.  Cannon  tliere,  at  i>age  40 
of  tlie  transcript  lie  says:  ''T  never  investi- 
gated tlie  house.  So  fnr  as  I  know,  it  might 
have  been  furnislied,  might  hav(^  becui  ])luml) 
full.  At  any  time  T  pnssed  by  there  ^Ir.  Cnn- 
non  might  have  becMi  in  tli(^  lioiise.  T  would 
not  say  lie  was  not.  T  ik^vcm*  iii(inii"(Ml  or  IooUcmI 
in  tli(M*(^  to  see." 
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Miss  ]\()l)l)iii  Harrison  was  the  next  witness 
for  the  o'overnment.  At  tJie  time  of  the  trial 
In  1916  she  Avas  17  years  old.  In  the  years 
11)09  and  1910.  the  ])eriod  involved  in  this  con- 
troversy, she  was  a  child  of  ten  or  eleven  years 
of  ao'e.  She  testified  that  she  went  1)y  the 
cahin  on  hei'  way  to  and  from  school  and  never 
saw  anyone  aronnd  there,  except  once,  when 
she  saw  Mr.  Cannon  bnildino;  a  barn.  At  one 
time,  wdiich  she  was  nnahle  to  fix,  she  looked 
in  the  cahin  and  '"saAv  a  tahle  in  there  and  a 
stove  and  a  l)ed.  There  Avas  some  dishes  in 
the  cahin,  enongh,  I  gness,  for  ouo  ])erson 
to  nse.''  (Tr.  pp.  43-44.)  This  witness  did 
not  pretend  to  say  that  jlr.  Cannon  actnally 
did  not  reside  on  this  claim  oi*  thi\t  ho  had  any 
home  elsewhere. 

The  next  Avitness,  ]\Irs.  ^[jind  Xirk,  at  pap:e 
47  of  the  transcript,  testifi(Hl:  ''From  tlie  21st 
of  Jannary,  1911,  nntil  IMay  T  wns  there  nearly 
every  day  and  that  is  the  time  when  ^Ir.  Can- 
non was  livino-  in  the  room  in  the  trotting 
hai'n.  Pi'ior  to  that  time  T  could  not  SAvenr  that 
lie  slept  there  all  tlu^  time.''  Of  course  Cannon 
snhmitted  his  final  ])roof  in  January,  1911:  so 
Avhether  or  not  he  stayed  in  the  harn  or 
Storey's  place  after  he  had  submitted  nroof  is 
immaterial.  At  page  4H  of  the  transcrint 
she  testified:  ''T  don't  know  hut  what  some 
other  person  workinir  for  ^fr.  Storey  occupied 
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this  bed  in  the  trottiiio-  ));ini/'  The  witness 
concluded  her  testimony  on  ])i\^c  48  of  tlie 
transcript  with  tlie  statement:  'T  am  just  giv- 
ing you  wliat  T  think,  wliat  1  suppose,  not  what 
I  know."  The  trutli  of  this  last  statement  hy 
the  witness  is  apparent  wlien  her  whole  testi- 
monj^  is  read.  She  l)ased  practically  every 
statement  made  therein  on  what  she  supposed 
or  thought,  not  upon  what  she  knew.  As  a 
matter  of  fact,  she  did  not  know  where  ^Ir. 
Cannon  was  stajdng. 

Mr.  Kirk,  at  page  53  of  the  transcript,  said: 
'^I  said  that  Mr.  Cannon  roomed  in  this  trot- 
ting harn,  but  did  not  see  him  sleep  there. 
*  *  *  I  was  never  up  to  liis  cabin  during 
the  night  time,  and  do  not  know  whether 
lie  ever  slept  in  the  cabin  or  not.  I  don't  know 
where  he  slept  a  single  night  from  ^lay  1,  1909, 
lo  January  24,  1911." 

Mrs.  Harrison  and  ■Mr.  Tjoeffler  both  tes- 
tified that  while  they  liad  l)een  l)y  \hv  cabin 
on  the  Cannon  entry  at  various  times,  tliey 
never  saw  anything  to  iudicate  that  anyone^ 
Avas  living  tlu^re.  Xeilher  onc^  of  \hcu\  testi- 
i\(u]  lliat  tli(\v  liad  evcM"  Ikmmi  uj)  to  lh(^  cal)in  or 
])retend(Ml  to  know  wIkm'c^  ^Ii\  (\ainion  did  liv(\ 

Certain  of  tlie  abovc^  witnesses  testificMl  tliat 
^\v.  Cannon  at(^  a  good  many  i^i'  his  iii(\als  at 
the  Stoi*(\\'  i)lac(^  dnriuiv  lh(^  jXM'iod  from  Ma  v. 
1909,    to   Jaiinarv.    1911.    and    that    h(^    workiMl 
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around  tlio  liorses  on  the  Slor(\v  |)lace  and  liad 
a  trunk  in  the  Storey  barn.  Tliese  facts  are 
not  disputed  by  the  witnesses  for  the  appel- 
lees. Many  of  the  witnesses  stated  that  Mr. 
Cannon  Avas  in  the  employ  of  Mr.  Storey,  tak- 
ing; care  of  his  liorses.  Tlie  evidence  conclu- 
sivelj^  shows,  however,  tliat  Mr.  Cannon  was 
in  the  horse  business,  training"  horses  for  any 
person  who  wished  to  employ  him:  tliat  lie 
rented  the  Storey  barn  for  an  airreed  consid- 
eration; and  that  durino-  fho  period  from  1909 
to  1911  he  liandled  the  horses  of  many  differ- 
ent owners.  Durino;  that  time  he  handled  some 
horses  for  ilr.  Storey  upon  the  same  bnsis  and 
for  the  same  consideration  that  he  handled 
other  ])eople's  horses  (Tr.  pn.  oR^  59,  88) .  Many 
of  the  witnesses  referred  to  a  trunk  of  ^Ir.  Can- 
non's which  was  kept  in  tlie  ^^trottinir  room'' 
of  ]\fr.  Storey's  barn.  All  of  them  r(^ferred 
to  it  as  Mr.  Cannon's  trunk,  and  nssu.med  that 
it  contained  nil  of  his  ])orsonal  belonofincs. 
Xone  of  them,  hoAvever,  testified  ns  to  the  ac- 
tual contents.  ^Ir.  Cannon,  himself.  ^Ir.  Storey, 
and  other  witnesses  for  tlu^  defense  testified 
that  this  trunk  containcul  tlie  (Hiuinment  nnd 
tools  necessary  for  the  cnre  and  trjiinini>:  of  the 
horses  that  ^fr.  Cannon  wns  hnndlinir.  And 
^Fr.  Cnnnon  further  testified  tlint  it  did  n^^t 
contain  any  of  his  clothes  or  pcM'sonal  1)elon^'- 
ino's  nt  nil  (Tr.  ])]x  67,  94). 
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We  believe  that  if  this  court   were  to  con- 
sider nothinsi*  l)ut  the  (evidence  of  witnesses  for 

the  o-overnment  that  it  would  be  ol)lio;ed  to  find 
lliat  tlie  ,i>'()vernnient  had  al)solutely  failed  to 
make  out  a  case.  Bnt  Avlu^n  the  court  goes 
further,  and  considers  the  testimony  given  by 
the  witnesses  for  the  defense,  certainly  the 
least  that  it  can  say  is  that  there  is  no  pre- 
ponderance against  the  testimony  submitted 
by  the  defendants,  and  that  therefore  the  find- 
ings of  the  trial  court  should  ]iot  ])e  disturbed 
on  this  appeal.  It  is  true  that  Cannon's  work 
took  him  away  from  his  claim  during  most  of 
the  day,  but  as  testified  by  witnesses  for  the 
defense,  his  claim  was  on  dry  land.  At  tliat 
time,  in  1909  and  1910.  no  person  thought  that 
this  drv  land  could  be  ])rofitablv  cultivated, 
and  about  the  only  use  to  which  it  could  be 
put  was  for  stock  or  sheep  raising.  ^Ir.  Can- 
non testified  that  he  wished  to  acquire  title  to 
the  land  to  use  the  same  for  stock  raising  pur- 
poses. He  could  not  make  a  living  from  the 
land,  and  therefore  was  justified  in  seeking 
such  employment  and  occu])ation  as  would  in- 
sure^ a  living  for  him.  TT(^  did  speud  sc^vcM'al 
hundred  dollars  imi)rovim);  llu^  claiui  and  con- 
tinued to  make  the  claim  lii^  hoiu(^  fi'oni  ^Iny, 
1909,  until  long  aftcM*  lu^  li.-id  submitt(Ml  dual 
proof  and  r(H'(MV(Ml  patent  therc^for. 

VCc  therc^fore  couteud  th;il   llu^  rcM-ord  in  this 
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case  affirmativelv  shows  that  Mr.  Cannon  sub- 
stantially  complied  witli  every  requirement  of 
the  law  and  the  department  of  tlie  interior; 
that  he  was  entitled  to  patent  u])()u  tlie  place; 
and  that  no  fraud  was  practiced  by  him  in  en- 
tering;, makin^]:  final  proof  or  acquirino;  title  to 
the  land  involved. 

IV. 

We  believe  that  the  evidence  in  the  case 
conclusively  esta})lishes  that  Cannon  acted  in 
entire  <>;ood  faith  in  makinc:  his  entry,  sub- 
mitting final  proof  and  acquirin,^:  title  to  the 
land  in  question. 

If,  however,  this  court  were  to  find  that 
Cannon  was  o:uilty  of  fraudulent  conduct  in 
any  particular,  the  question  would  then  arise 
as  to  whether  Storey  took  any  part  therein,  oi* 
whether  he  was  an  innocent  purchaser,  for 
value.  It  is  not  denied  by  tlic^  i>:ovrM*ument 
that  Storey  paid  a  valuable  consideration  when 
he  acquired  title  to  this  land  from  Cannon. 
There  is  absolutely  no  evidence  of  any  unlaw- 
ful aoTcement  between  Cannon  and  Storey  be- 
fore Cannon  received  the  patent  for  this  land. 
Storey  states,  without  contradiction,  that  there 
was  no  such  contract.  He  also  states  that  while 
he  did  not  know  where  ^Ir.  Cannon  was  sleep- 
ing' between  May  1,  1900.  and  January  24, 
191  1,  lie  did  know  that  he  did  not  sleep  at  his. 
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Story's  ])lace.  At  pao-es  92  and  93  of  tlie  tran- 
scri])t  lie  testifies:  ''I  did  not  have  any  know- 
ledo'e  during'  the  time  interveninu'  hetween 
May  1,  1909,  and  January  24.  1911,  that  Mr. 
Cannon  was  niakino-  liis  lioine  anywhere  else 
exeepting'  on  his  homestead.  *  *  *  So  far 
as  T  know,  his  i-esidene  on  that  land  was  as  eon- 
tinuous  as  the  residence  of  the  ordinary  home- 
steader on  his  homestead." 

This  testimony  of  ^Ir.  Storey's  is  not  con- 
tradicted by  an}'^  evidence  in  the  case,  and  we 
therefore  snhmit  that  the  findino*  of  the  trial 
conrt  that  the  defendants  had  i)roven  the  alle- 
gations of  new  matter  set  up  in  the  answer 
is  fully  sustained  h^^  tlu^  (evidence. 

We  therefore  respectfully  contend,  that  the 
oovernment  al)S()lutely  failed  to  make  out  a 
prima  facie  case  of  fraud,  as  against  the  de- 
fendant Cannon:  that  the  defendant  Storey 
conclusively  proved  that  he  was  a  bona  fide 
purchaser  for  value,  of  tlu^  land  involved  here- 
in;  and  that  therefore,  the  findings  and  judg- 
ment of  the  trial  coui't  herein  should  he  sus- 
tained. 

Resi^ect fully  submit t(Ml, 
C.  L.  HAKRTS, 

w.  :\r.  JOTTXSTOx, 

IT   J.  (H^LKMAX. 

AttorncA's   t'oi-  A|)])(dlee^ 
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